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AMEND  FEDERAL  TEADE  COMMISSION  ACT 


TUESDAY,  JANUARY  29,    1946 

House  of  E,ErRESENTATivES, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  O. 
The  committee  met  at  10  a.  m.,  the  Honorable  Clarence  F.  Lea 
(chairman)  presiding. 

The  Chairman.  The  committee  will  begin  hearings  this  morning 
on  H.  R.  2390,  a  bill  to  amend  the  act  creating  the  Federal  Trade  Com- 
mission, to  define  its  powers  and  duties,  and  for  other  purposes.  The 
bill  and  reports  from  Government  agencies  will  be  inserted  at  this 
place  of  the  record. 

(The  matter  referred  to  is  as  follows:) 

[H.  R.  2390,  79th  Cong.,  1st  sess.] 

A  BILL  To  amend  the  Act  creating  the  Federal  Trade  Commission,  to  define  its  powers  and 
duties,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  section  5  (c)  of  the  Act  entitled  "An  Act 
to  create  a  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  approved  September  26,  1914,  as  amended  (U.  S.  C,  title  15,  sec. 
45  (c) )  is  hereby  amended  to  read  as  follows : 

"(c)  Any  person,  partnership,  or  corporation  required  by  an  order  of  the 
Commission  to  cease  and  desist  from  using  any  method  of  competition  or  act 
or  practice  may  obtain  a  review  of  such  order  in  the  circuit  court  of  appeals  of 
the  United  States,  within  any  circuit  where  the  method  of  competition  or  the 
act  or  practice  in  question  was  used  or  where  such  person,  partnership,  or  cor. 
poration  resides  or  carries  on  business,  by  filing  in  the  court,  within  sixty  days 
frdm  the  date  of  the  service  of  such  order,  a  written  petition  praying  that  the 
order  of  the  Commission  be  modified  or  set  aside.  A  copy  of  such  petition  shall 
be  forthwith  served  upon  the  Commission,  and  thereupon  the  Commission  forth- 
with shall  certify  and  file  in  the  court  a  transcript  of  the  entire  record  in  the 
proceeding,  including  all  the  evidence  taken  and  the  report  and  order  of  the 
Commission.  Upon  such  filing  of  the  petition  and  transcript  the  court  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined  therein,  and  shall 
have  power  to  make  and  enter  upon  the  pleadings,  evidence,  and  proceedings 
set  forth  in  such  transcript  a  decree  affirming,  setting  aside,  or  modifying  as  in 
its  judgment  the  circumstances  of  the  case  require,  the  order  of  the  Commission, 
and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed,  and  to  issue 
such  writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in  its  judgment  to 
prevent  injury  to  the  public  or  to  competitors  pendente  lite.  The  findings  of  the 
Commission  as  to  the  facts,  if  supported  by  the  preponderance  of  the  evidence, 
shall  be  conclusive.  To  the  extent  that  the  order  of  the  Commission  is  affirmed, 
the  court  shall  thereupon  issue  its  own  order  commanding  obeflience  to  the  terms 
of  such  order  of  the  Commission.  If  either  party  shall  apply  to  the  court  for 
leave  to  adduce  additional  evidence,  and  shall  show  to  the  satisfaction  of  the 
court  that  such  additional  evidence  is  material  and  that  there  were  reasonable 
grounds  for  the  failure  to  adduce  such  evidence  in  the  proceeding  before  the 
Commission,  the  court  may  order  such  additional  evidence  to  be  taken  before 
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the  Commissiou  aiul  to  be  adduced  upon  the  hearing  in  such  manner  and  upon 
such  terms  and  conditions  as  to  the  court  may  seem  proper.  The  Commission 
may  modify  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason  of  the 
additional  evidence  so  taken,  and  it  shall  file  such  modified  or  new  findings, 
which,  if  supported  by  the  preponderance  of  the  evidence,  shall  be  conclusive,  and 
its  recommendation,  if  any,  for  the  modification  or  setting  aside  of  its  original 
order,  with  the  return  of  such  additional  evidence.  The  judgiuent  and  decree  of 
the  court  shall  be  final,  except  that  tlie  same  shall  be  subject  to  review  by  the 
Supreme  Court  upon  certiorari,  as  provided  in  section  240  of  tlie  Judicial  Code." 

Si<:c.  2.  Section  5  (1)  of  such  Act,  as  amended  (U.  S.  C,  title  15,  sec.  45  (1) ), 
is  hereby  amended  to  read  as  follows : 

"(1)  Any  person,  partnership,  or  corporation  who  violates  an  order  of  the 
Commission  to  ceatse  and  desist  after  it  has  become  final,  and  while  such  order 
is  in  effect,  shall  forfeit  and  pay  to  the  United  States  a  civil  penalty  of  not  more 
than  $1,000  for  each  violation,  not  to  exceed  the  sum  of  $10,000  in  the  aggregate, 
wliich  shall  accrue  to  the  United  States  and  may  be  recovered  in  a  civil  action 
brought  by  the  United  States." 

Sec.  3.  Section  15  (a)  of  such  Act,  as  amended  (U.  S.  C,  title  15,  sec.  55  (a) ), 
is  hereby  amended  to  read  as  follows : 

"Sec.  15.  For  the  purposes  of  sections  12,  13,  and  14 — 

"(a)  The  term  'false  advertisement'  means  an  advertisement,  other  than 
labeling,  which  is  misleading  in  a  material  respect;  and  in  determining  whether 
any  advertisement  is  misleading,  there  shall  be  taken  into  account  (among  other 
things)  not  only  repre.sentations  made  or  suggested  by  statement,  woi-d,  design, 
device,  sound,  or  any  combination  thereof,  but  also  the  extent  to  wliich  the  ad- 
vertisement fails  to  reveal  facts  material  in  the  light  of  such  representations  so 
as  to  prevent  deception  resulting  from  indirection  and  ambiguity,  as  well  as 
from  statements  which  are  false.  No  advertisement  of  a  drug  shall  be  deemed 
to  be  false  if  it  is  disseminated  only  to  members  of  the  medical  profession,  con- 
tains no  false  representation  of  a  material  fact,  and  includes,  or  is  accompanied 
\n  each  instance  by  truthful  disclosure  of,  the  formula  showing  quantitatively 
each  ingredient  of  such  drug." 

Sec.  4.  Section  15  of  such  Act,  as  amended  (U.  S.  C.  title  15,  sec.  55),  is  here- 
by further  amended  bv  adding  a  new  subparagraph  as  follows: 

"(f)  The  term  'labeling'  means  all  labels  and  other  written,  printed,  or  graphic 
matter  (1)  upon  any  article  or  any  of  its  containers  or  wrappers,  or  (2)  accom- 
panying such  article." 

Sec.  5.  Such  Act  is  further  amended  by  adding  at  the  end  thereof  a  new  section 
to  read  as  follows : 

"Sec.  19.  Food,  drugs,  devices,  and  cosmetics  shall  be  exempt  from  the  pro- 
visions of  this  Act  to  the  extent  of  the  application  or  the  extension  thereto  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act,  approved  June  25,  1938,  as  amended 
(U.  S.  C,  title  21,  chapter  9) ." 


Federal,  Security  Agency, 
Washington  25,  May  3,  1945. 
Hon.  Clarence  F.  Lea, 

Chairman,  Cnmnrittec  on  Interstate  and  Foreign  Commerce, 
Honse  of  Rj'presentatives,  Washington  25,  D.  C. 

Dear  Mr.  Chairman  :  This  letter  is  in  response  to  your  renuest  of  March  2. 1945, 
for  a  statement  of  the  views  of  this  Agency  upon  H.  R.  2390,  a  bill  to  amend  the 
act  creating  the  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and 
for  other  purposes. 

While  the  bill  would  not  amend  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
or  directly  affect  administrative  responsibilities  of  this  Agency,  certain  of  its 
provisions  are  of  concern  to  us  because  of  the  dovetailing  of  our  functions  and 
those  of  the  Federal  Trade  Commission  in  the  control  of  representations  concern- 
ing fond,  drugs,  and  cosmetics. 

The  first  section  of  the  bill  would  amend  section  5  of  the  Federal  Trade  Com- 
mission Act  so  as  to  make  the  findings  of  fact  of  the  Commission,  upon  which  its 
orders  are  based,  conclusive  only  if  supported  by  the  preponderance  of  the  evi- 
dence rather  than  simply  by  the  evidence. 

We  are  concerned  that  this  proposed  change  may  establish  a  precedent  for 
changing  the  Federal,  Food,  Drug,  and  Cosmetic  Act  so  that  the  quasi-legislative 
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and  quasi-judicial  powers  of  the  Fedei-al  Security  Adiniuistrator  in  the  enforce- 
inent  of  that  act  would  both  be  significantly  impaired. 

I  have  noted  Mr.  Reece's  statement  in  the  Appendix  to  the  Congressional  Record 
(March  (i.  194."),  p.  A1117)  in  connection  with  the  inli-oiluction  of  tills  Itill,  in 
which  he  disclaims  any  intention  of  disturbing  the  conclusiveness  of  administra- 
tive findings  in  quasi-legislative  orders.  It  seems  to  me,  however,  that  this 
may  nevertheless  be  used  as  a  precedent  for  legislation  applicable  to  rule  mak- 
ing. The  Congress  used  the  provisions  for  court  review  of  quasi-judicial  orders 
of  the  Federal  Trade  Commission  as  both  precedent  and  pattern  for  the  then 
novel  provisions  of  the  Food,  Drug,  and  Cosmetic  Act  for  review  of  quasi-legis- 
lative orders.  Certainly  the  change  would  be  a  clear  precedent  for  legislation 
affecting  the  present  method  of  review  of  applications  for  interstate  commerce 
in  new  drug.s. 

It  has  been  our  consistent  policy  to  limit  the  findings  of  facts  in  orders  we 
have  promulgated  to  those  facts  which  we  think  are  supported  by  a  preponderance 
of  the  evidence.  We  woi;ld  be  disturbed  at  any  proposal  looking  toward  a 
transfer  to  the  judiciary  of  the  duty  of  weighing  the  evidence  and  determining 
its  preponderance  in  records  as  technical  as  those  ordinarily  made  in  hearings 
Tuider  the  Food,  Drug,  and  Cosmetic  Act. 

We  have  no  comment  to  offer  on  section  2  of  the  bill  which  would  amend  sec- 
tion n  of  the  Federal  Trade  Commission  Act  by  changing  the  penalties  prescribed 
for  its  violation. 

Section  3  of  the  bill  would  amend  the  definition  of  false  advei'tisoiiient  in 
section  15  (a)  of  the  Federal  Trade  Commission  Act.  The  amendment  would 
change  a  provision  of  the  act  which  is  identical  in  its  import  with  a  provision 
of  section  201  (n)  of  the  Food,  Drug,  and  Cosmetic  Act.  It  would  repeal  the 
mandate  of  the  present  law  to  the  administrative  agency  and  to  the  courts  to 
take  into  account,  in  determining  whether  representations  for  an  article  are  mis- 
leading, failure  to  reveal  facts  material  with  respect  to  the  consequences  which 
may  result  from  the  use  of  the  article  under  the  conditions  prescribed  in  those 
representations,  or  under  such  conditions  as  are  customary  or  usual.  In  delisting 
this  mandate,  we  think  the  conclusion  is  inescapable  that  the  standard  of  truth- 
fulness set  up  by  the  statute  is  lowered.  While  the  amended  language  could  per- 
haps be  construed  as  broadly  as  the  original  provision,  it  is  by  no  means  apparent 
how  the  courts  could  do  so  in  the  light  of  the  legislative  history  created  by  Mr. 
Reece's  declared  purpose  in  making  the  change. 

We  are  gravely  concerned  that  the  adoption  of  this  amendment  will  furnish 
a  persuasive  basis  for  a  similar  amendment  to  section  201  (n)  of  the  Food,  Drug, 
and  Cos^metic  Act.  This  would  unquestionably  impair  the  effectiveness  of  the 
act  in  controlling  misrepresentations  that  result  in  harm  to  health. 

Section  4  of  the  bill  would  include  the  Food;  Drug,  and  Cosmetic  Act  definition 
of  labeling  in  section  1,5  of  the  Federal  Trade  Commission  Act  which  lists, 
definitions  "for  the  purposes  of  sections  12,  13,  and  14."  Because  of  its 
limitation  to  these  sections,  we  do  not  see  that  it  would  have  any  practical 
effect  on  the  relationship  between  activities  in  the  enforcement  of  the  two  laws 
since,  so  far  as  we  are  aware,  the  Federal  Trade  Conunission's  proceedings 
against  labeling  have  not  been  under  sections  12,  13,  and  14  but  under  section  5. 
(See  Fresh  Groivn  Preserve  Corp.  v.  Federal  Trade  Commission,  125  Fed.  (2d) 
917,  919.) 

The  final  section  of  the  bill  is  apparently  designed  to  deny  control  under  the 
Federal  Trade  Commission  Act  of  anything  that  could  be  controlled  under  the 
Food,  Drug,  and  Co.smetic  Act.  The  text  of  the  language  is  derived  from  section 
902  (b)  of  the  latter  law,  which  exempts  from  it  articles  subject  to  the  Meat 
Inspection  Act.  This  wording,  in  the  context  in  which  it  appears  in  the  Food, 
Drug,  and  Cosmetic  Act,  is  not  entirely  clear  in  all  of  its  aspects.  It  seems  even 
less  clear  when  transposed  to  the  context  of  the  Federal  ^J'^i^le  Commission  Act. 
We  have  no  adverse  comment  to  offer  on  the  purpose'  of  the  provision  but  we 
doubt  that  it  will  accomplish  what  Congressman  Reece  seems  to  have  had  in 
mind  in  referring  in  his  statement  for  the  Congressional  Record  to  the  Wilhird 
Tablet  case.  Thei-e  the  question  was  not  one  of  dual  jurisdiction  over  labeling. 
It  concerned  identical  representations  made  in  both  labeling  and  advertising, 
and  both  the  district  court  and  the  appellate  court  held  that  an  administrative 
adjudication  by  the  Federal  Trade  Commission,  determining  that  a  representation 
in  advertising  was  not  misleading,  constituted  res  adjudicata  which  precluded 
courts  of  law  from  trying  the  truth  or  falsity  of  that  same  representation  in 
labeling.     If  the  Willard  Tablet  decision  correctly  states  the  law,  this  problem 
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will  continue  so  long  as  the  issue  of  the  truth  or  falsity  of  a  representation  is 
tried  in  an  administrative  proceeding  if  it  occurs  in  advertising,  and  in  a  judicial 
proceeding  instituted  liy  another  administrative  agency  if  it  occurs  in  labeling. 

In  our  judgment,  the  bill  is  calculated  to  impair  the  benefits  to  the  public 
authorized  by  existing  legislation  for  the  control  of  foods,  drugs,  devices,  and  cos- 
metics. The  bill  would  at  best  effect  little  if  any  improvement  in  the  confused 
situation  and  attendant  impairment  of  public  protection  that  stem  from  the 
basic  faults  of  differing  procedures  and  divided  responsibility  for  determining 
the  truth  or  falsity  of  identical  representations  in  labeling  and  advertising. 

The  Bureau  of  tlie  Budget  advises  that  there  is  no  objection  to  the  submission 
of  this  report  to  your  committee. 
Sincerely  yours, 

Paul  V.  McNutt,  Administrator. 


Federal  Trade  Commission, 
'    -  Washington,  March  27,  19Ji5. 

Memorandum  for  the  Chairman,  Comjiittee  on  Interstate  and  Foreign 

Commerce 

In  a  letter  dated  March  2,  1945,  from  the  chairman  of  the  Committee  on  Inter- 
state and  Foreign  Commerce  of  the  House  of  Representatives,  there  was  referred 
to  the  Federal  Trade  Commission  for  report,  together  with  such  comment  as  the 
Commission  might  desire  to  make,  copy  of  H.  R.  2390,  Seventy-ninth  Congress, 
first  session,  a  bill  to  amend  the  act  creating  the  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,  introduced  on  February  27> 
1945,  by  the  Honorable  B.  Carroll  Reece. 

The  Commission  desires  to  submit  the  following  comments  upon  the  provisions 
of  this  bill : 

The  Federal  Trade  Commission  Act  presently  provides  that  if,  after  notice 
and  heaving,  tlie  Commission  is  of  the  opinion  that  a  person  is  engaged  in  prac- 
tices prohibited  by  the  act,  the  Commission  shall  enter  an  order  requiring  such 
person  to  cease  and  desist  such  practices.  Any  person  against  whom  an  order  to 
cease  and  desist  is  entered  may  obtain  a  review  of  the  order  in  an  appropriate 
circuit  court  of  appeals  of  bis  own  choice  by  the  timely  filing  of  a  petition  to  re- 
view. The  Commission  is  thereupon  required  to  certify  to  the  court  the  "entire 
record  in  the  proceeding,  including  all  the  evidence  taken."  Upon  receipt  of  the 
record,  the  court  acquires  "jurisdiction  of  the  proceeding  and  of  the  question  de- 
termined therein, "  and  the  "power  to  make  and  enter  •*  *  *  ^  decree  affirm- 
ing, modifying,  or  setting  aside  the  brder  of  the  Commission."  The  Commission's 
findings  as  to  the  facts,  the  statute  provides,  "if  supported  by  evidence,  shall  be 
conclusive." 

This  is  exactly  the  same  procedure  which  has  been  applicable  to  the  review 
of  the  Commission's  orders  under  both  the  Federal  Trade  Commission  Act  and 
the  Clayton  Act  for  more  than  30  years,  and  is  substantially  the  same  as  that  ap- 
plicable to  the  review  of  orders  of  the  National  Labor  Relations  Board,  the  Fed- 
eral Communications  Commission,  the  Securities  and  Exchange  Commission,  the 
Interstate  Commerce  Commission,  and  other  agencies.  H.  R.  2300,  which  ap- 
plies only  to  the  Federal  Trade  Commission,  and  only  to  orders  issued  by  the 
Commission  under  the  Federal  Trade  Commission  Act,  would  make  two  import- 
ant changes  in  this  long-standing  and  more  or  less  uniform  administrative  pro- 
cedure. First,  the  statute's  present  provision  that  the  Commission's  findings  as 
to  the  facts  shall  be  conclusive  if  supported  by  evidence  would  be  so  amended  as 
to  make  the  Commission's  findings  conclusive  only  "if  supported  by  the  prepon- 
derance of  the  evidence."  Second,  the  bill  would  authorize  the  reviewing  court 
to  make  any  such  modification  of  the  Commission's  order  as  in  the  court's  judg- 
ment "the  circumstances  of  the  case  require."  The  purpose  of  these  two  changes, 
as  stated  by  the  author  of  H.  R.  2390,  is  "To  afford  effective  judicial  review  of  the 
Commission's  cease-and-desist  orders." 

In  the  opinion  of  the  Commission  the  changes  are  both  unnecessary  and 
inadvisable. 

It  is  common  knowledge  that  the  practice  of  Congress  in  entrusting  to  admin- 
istrative agencies  the  enforcement  of  various  statutes  designed  to  give  effect 
to  congressional  policy  has  lately  been  the  subject  of  vociferous  criticism  in  cer- 
tain quarters.    And  such  critics  have  contended  that  administraitve  findings  as 
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to  the  facts  possess  a  peculiar  form  of  conclusiveness  which  makes  them,  for  all 
practical  purposes,  virtually  immune  to  effective  judicial  review.  That  is  not 
true. 

The  statutory  rule  that  the  Commission's  findings  as  to  the  facts  are  conclusive 
if  supported  by  evidence  has  been  been  uniformly  construed  to  refer  to  sub- 
stantial evidence,  and  this,  of  course,  means  substantial  evidence  in  support  of 
every  essential  fact.  The  courts  therefore  are  not  powerless  to  set  aside  a  finding 
merely  because  there  is  some  evidence  to  support  it.  Nor  are  they  precluded 
from  reviewing  the  entire  record  for  the  purpose  of  determining  the  substantial- 
ity of  Uip  evidence  relied  on  in  support  of  a  finding. 

"Substantial  evidence,"  the  Supreme  Court  has  declared,  "is  more  than  a  mere 
scintilla.  It  means  such  relevant  evidence  as  a  Reasonable  mind  might  accept  as 
adequate  to  supjiort  a  conclusion."  and  the  rule  that  administrative  findings  are 
conclusive  if  supported  by  substantial  evidence  "does  not  go  so  far  as  to  justify 
orders  without  a  basis  in  evidence  having  rational  probative  force"  {Consoli- 
daied  Edison  Co.  v.  National  Labor  Relations  Board,  305  U.  S.  197,  229,  230 
(1938) ).  On  the  contrary,  the  evidence  in  support  of  such  findings  must  be  suffi- 
ciently substantial  in  character  to  justify,  if  the  trial  were  to  a  jury,  a  refusal  to 
direct  a  verdict  against  the  agency  (National  Labor  Relations  Board  v.  Columbian 
Enameling  <(•  Stamjyitig  Co.,  30G  U.  S.  292,  30O  (1939)).  The  question  whether 
the  evidence  relied  on  is  of  such  character  is  a  question  of  law  for  the  courts  to 
determine.  And  in  reaching  their  conclusion,  they  are  at  liberty  to,  and  do, 
"examine  the  whole  record"  {Federal  Trade  Commission  v.  Curtis  Publishing 
Co.,  260  U.  S.  508,  580  (1923)),  for  "the  persuasiveness  of  evidence  may  upon 
occasion  be  destroyed  by  analysis  even  though  uncontroverted"  (Goodyear  Tire 
d  Rubber  Co.  v.  Federal  Trade  Commission,  101  F  (2d)  620,  624  (C.  O.  A.  6, 
1939),  cert,  denied  308  U.  S.  557  (1939) ). 

It  is  true  that  the  courts  have  intimated  in  a  few  cases — less  than  half  a  dozen 
of  the  more  than  300  Federal  Trade  Commission  cases  decided  by  the  courts — 
that  if  they  possessed  the  fact-finding  power  granted  the  Commission  by  Con- 
gress, they  might  not  have  made  the  findings  of  fact  made  by  the  Commission. 
But  the  courts  have  not  hesitated  to  set  aside  the  Commission's  orders  when 
they  were  of  the  opinion  that  the  Commission's  findings  were  not  supported  by 
substantial  evidence.  And  there  is  no  ca.se  on  record  in  which  any  court  has 
sustained,  or  announced  itself  powerless  to  vacate,  findings  which  in  its  opinion 
were  unreasonable.  So  far,  then,  from  pos.sessing  any  peculiar  immunity  from 
judicial  review,  the  Commission's  findings  are  subject  to  exactly  the  same  rule 
as  that  which  applies  "in  a  review  of  cases  tried  to  a  jurv"  (Stonewall  Cotton 
Mills  V.  National  Labor  Relations  Board,  129  F.  (2d)  629,  631  (C.  C.  A.  5,  1942), 
cert,  denied  317  U.  S.  667  (1942)),  in  which,  as  the  Supreme  Court  declared  in 
Tennant  v.  Peoria  d  Pekin  Union  Rij.,  321  U.  S.  29,  35  (1944) )  : 

"The  focal  point  of  judicial  review  is  the  reasonableness  of  the  particular 
inference  or  conclusion  drawn  by  the  jury.  It  is  the  jury,  not  the  court,  which 
is  the  fact-finding  body.  It  weighs  the  contradictory  evidence  and  inferences, 
judges  the  credibility  of  witnesses  *  *  *  and  draws  the  ultimate  conclusion 
as  to  the  facts.  The  very  essence  of  its  function  is  to  select  from  among  con- 
flicting inferences  and  conclusions  that  which  it  considers  most  reason- 
able. *  *  *  Courts  are  not  free  to  reweigh  the  evidence  and  set  aside  the 
jury  verdict  merely  because  the  jury  could  have  drawn  different  inferences  or 
conclusions  or  because  judges  feel  that  other  results  are  more  reasonable." 

Thus,  the  rule  applicable  in  respect  of  the  Commission's  findings  as  to  the 
facts  comes  to  no  more  than  this :  If  reasonable  men,  acting  reasonably,  could 
have  reached  the  same  conclusions  and  made  the  same  findings  as  did  the 
Commission,  the  courts  will  not  disturb  the  Commission's  judgment.  The  courts 
will  determine  for  themselves,  however,  upon  the  basis  of  the  whole  record, 
whether  reasonable  and  unbiased  minds  could  have  reached  the  same  conclusions 
as  the  Commission,  and  if  the  courts  think  not,  they  will  set  the  Commission's 
findings  aside.  In  these  circumstances,  it  would  seem  clear  that  the  Federal 
Trade  Conunission  Act  already  affords  "effective  judicial  review"  of  the  Com- 
mission's findings,  and  the  enactment  of  H.  R.  2390  is  therefore  not  necessary  to 
secure  such  review. 

It  is  believed  also  that  the  bill  is  unwise. 

The  meaning  of  the  phrase  "preponderance  of  the  evidence"  is  a  matter  on 
which  courts  are  not  in  complete  agreement  (32  C.  J.  S.,  Evidence,  .sec.  1021), 
and  the  "preponderance"  rule  has  been  criticized  as  one  apt  to  lead  the  courts 
"close  to  the  danger  line  of  the  fallacious  *  *  *  theory"  that  the  weight  of 
the  evidence  lies  with  the  side  which  offers  the  greater  quantity  of  testimony 
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or  the  greater  number  of  witnesses  (4  AVigmore,  Evidence  (3il  ed.,  1940)  sec. 
2498,  p.  334).  H.  R.  2390  would  therefore  substitute  for  the  definite  and  certain 
"substantial  evidence"  rule,  a  rule  indefinite  in  meaning  and  uncertain  in  effect. 
Because  of  its  close  relation  to  the  fallacious  "quantitative  and  numerical" 
theory  of  evidence,  adoption  of  the  "preponderance  rule"  would  inevitably  and 
materially  increase  the  length  of  the  record  in  Conunission  proceedings,  unduly 
prolong  the  trial  of  cases,  and  increase  the  expense  of  litigation.  It  would  also 
probably  result  in  a  greater  number  of  Conunission  cases  being  taken  to  court, 
and  it  would  certainly  greatly  increase  the  work  of  the  already  ovei'burdened 
courts  in  requiring  them — contrary  to  established  appellate  practice — to,  weigh 
the  evidence,  determine  the  credibility  of  witnesses,  and  absorb  to  a  material 
degree  the  fact-finding  function*  which  the  Commission  has  performed  success- 
fully and  with  little  critici.sm  for  more  than  30  years. 

The  proposal,  in  section  1  of  H.  R.  2390.  to  authorize  the  courts  to  modify 
the  Commission's  orders  "as  in  [the  courts"!  judgment  the  circumstances  of  the 
case  require"  is  likewise  unnecessary  to  secure  "effective  judicial  review"  of 
the  Connnission's  orders. 

It  is  well  settled  "that  it  is  for  the  courts  to  determine  what  practices  or 
methods  of  competition  are  to  be  deemed  unfair,"  /.  c,  whether  a  person  has 
violated  the  law,  Federal  Trade  Comnil.'^mon  v.  Kepprl  d-  Brotlirr  (291  U.  S.  304, 
314  (1934))  ;  Federal  Trade  Coniniission  v.  (Iratz  (2.~)3  U.  S.  421,  427  (1920)  ),' 
and  the  Commission's  judgment  in  that  respect,  while  entitled  to  weight,  is  not 
at  all  conclusive  upon  the  courts.  Where  the  Commission  has  properly  concluded 
that  a  person  is  violating  the  law,  however,  it  has  been  held  that  the  Commission 
may  exercise  its  discretion  in  so  drafting  its  orders  to  cease  and  desist  as  to 
afford  the  public  effective  relief,  and  the  courts  will  not  disturb  its  judgment  as 
to  the  remedy  prescribed  unless  the  CoiUTnission  has  abused  its  discretion. 

This  rule  is  by  no  means  unu.sual  or  exceptional.  It  is  precisely  the  .same  .ns 
that  applied  in  reviewing  decrees  of  United  States  district  courts  under  the 
Sherman  Act,  decisions  of  the  Tax  Court,  and  the  administrative  orders  of 
various  commissions.  Nor  is  the  rule  a  recent  development  in  the  law.  llore 
than  40  years  ago,  in  Batest  d-  Guild  Co.  v.  Payne  (194  U.  S.  100,  108-109  ( 1904) ), 
the  Supreme  Court  said  that  it  had  long  been  established  "that  where  Congress 
has  committed  to  the  head  of  a  department  certain  duties  requiring  the  exercise 
of  judgment  and  discretion,  his  action  thereon,  whether  it  involves  questions  of 
law  or  fact,  will  not  be  reviewed  by  the  courts,  unless  he  has  exceeded  his  au- 
thority or  this  court  should  be  of  opinion  that  his  action  was  clearly  wrong." 

The  reason  for  the  rule  is  both  obvious  and  sound.  It  was  designed  ^"o  secure 
tTniform  and  efficient  enforcement  of  such  statutes  as  the  Federal  Trade  Com- 
mission Act  by  deleaating  their  administration  to  a  single  body  "specially  com- 
petent to  deal  with  them  by  reason  of  information,  experience,  and  careful  study" 
(Federal  Trade  Conimis!iion  v.  Kepprl  d  Brother.  291  U.  S.  304,  314  (1934)  ; 
Humphrey's  Exeevfor  v.  United  St  at  ex,  295  U.  S.  602,  024  (1935)).  That  end, 
obviously,  cannot  be  attained  if  administrative  functions  are  to  be  delegated  to 
11  different  circuit  courts  of  appeals. 

In  the  course  of  a  year  not  one  circuit  court  of  appeals  normally  reviews  as 
many  as  a  half  dozen  Commission  cases;  and  a  number  of  them  review,  on  the 
average,  only  one  case  every  5  or  6  years.  The  Commission,  on  the  other  liand, 
disposes  of  some  200  litigated  cases  annually.  IMoreover,  the  Commission  an- 
nually investigates  thousands  of  applications  for  complaints.  After  investiga- 
tion, a  majority  of  such  matters  are  closed  without  corrective  action  by  the 
Commission  because  the  charges  in  the  applications  are  not  sustained,  the  matter 
is  a  private  controversy  or  is  trivial  in  character,  no  interstate  commerce  is  in- 
volved, or  because  of  the  absence  of  public  interest.  With  respect  to  the  cases 
in  which  the  Commission  decides  to  take  corrective  action,  it  grants  the  proposed 
respondents  the  privilege  of  adiusting  the  matters  by  stipulations  to  cease  and 
desist,  except  in  cases  involving  intent  to  defraud  or  mislead:  false  advertisement 
of  food,  drugs,  devices,  or  cosmetics  which  are  inherently  dangerous  to  health; 
suppression  or  restraint  of  competition  through  conspiracy  or  monopolistic  prac- 
tices:  violations  of  the  Clayton  Act:  violations  of  the  Wool  Products  Labeling 
Act  of  1^'.39  or  the  rules  promulgated  thereunder:  or  where  the  Commission  is  of 
the  opinion  that  such  procedure  will  not  be  effective  in  preventing  continued  use 
of  the  unlawful  method,  act.  or  practice.  The  vast  majority  of  such  cases  are 
disposed  of  )>y  the  execution  of  stipulations  in  which  the  proposed  respondents 
agree  to  cease  and  desist  from  the  continued  use  of  the  unfair  methods  or  unfair 
acts  or  practices  in  question. 
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Wirli  respect  to  the  cases  in  which  formal  proceedings  are  instituted  and  the 
cases  tried  hefore  the  Commission,  a  relatively  small  percentage  apiK'al  from, 
tlie  decisions  of  tiie  C'oniniission,  notwithstanding  the  fact  that  every  respondent 
has  the  undisputed  right  to  appeal  for  a  review  of  the  Connnission's  cease-and- 
desist  order  to  a  United  States  circuit  court  of  appeals  and  his  own  selection.  In 
a  large  numher  of  the  cases  that  finally  reach  the  courts,  the  facts  afe  not 
iiisi»uted. 

In  the  circumstances,  and  without  intending  any  reflection  whatever  upon 
tlie  courts,  it  would  seeiu  that  the  Commission  is  peculiarly  (lualified,  as  "a 
body  of  experts  *  *  *  informed  by  experience"  Humplircu's  Executor  v.  United. 
State. s  (1!!)5  U.  S.  6()2.  G24  (1935)),  to  fashion  the  remedy  to  be  applied  in  its 
proceedings.  It  is  entirely  lit  and  proper  that  the  courts  have,  as  they  do,  the 
power  to  modify  the  Commission's  orders  if  they  deem  them  arbitrary  or  un- 
reasonable. But  it  is  an  entirely  different  thing  to  vest  them  with  the  power 
to  substitute  their  judgment  for  the  expert  judgment  of  the  Commission,  with 
the"^  result  that  upon  identical  facts  the  Commission's  orders  may  be  modified 
to  read  and  ;ipply  differently  in  different  circuits.  As  long  as  the  courts  possess 
the  power  to  correct  an  abuse  of  discretion  on  the  part  of  the  Commission  by 
nKxlifying  unreasonable  orders,  it  cainiot  be  said  that  tliere  is  no  "effective 
judicial  review"  of  the  Commission's  orders  merely  because  as  between  two  or 
more  reasonable  alternative  remedies  the  one  chosen  by  the  Commission  might 
not  have  been  chosen  by  the  courts. 

Congress  created  the  Fedei-al  Trade  Commission  as  a  "quasi-judicial  and 
quasi-legislative"  agency  charged  with  the  enforcement  of  the  policy  of  the  law  as 
laid  down  by  Congress.  Both  Congress  and  the  courts  have  refused  to  subordinate 
the  Commission  to  Executive  control  { Htiiiiijliieifs  Extctitor  v.  United  States 
(29.")  U.  S".  <;.-2,  624  (19';5) ).  Whether  it  shall  be  subordinated  to  the  judiciary  is; 
for  Congress  to  determine.  But  the  experience  of  30  years  would  seem  to  prove 
the  fairness  of  the  review  procedure  which  Congress  has  seen  tit  to  prescribe,  and 
to  demonsti-ate  that  it  is  neither  necessary  nor  desirable  to  transfer  to  the  courts, 
as  would  II.  K.  2390,  administrative  functions  of  the  Commission  and  thus  make 
the  Commission,  in  a  very  real  sense,  little  more  than  an  instrument  to  take 
testimony  for  the  ultimate  action  of  tiie  courts. 

Section  2  of  the  bill  purports  to  amend  section  5(1)  [one]  of  the  Federal  Trade 
Commission  Act,  but  the  section  proposed  to  be  amended,  which  deals  with  civil 
penalties,  is  section  5  (1)  |e  11].  This  amendment  reduces  the  amount  provided 
for  each  violation  of  an  order  to  cease  and  desist  after  it  has  become  final  from 
$5,000  to  $1,000,  and,  in  addition,  provides  that  the  penalty  is  "not  to  exceed 
the  sum  of  $10,000  in  the  aggregate."  A  penalty  of  $l,00o,  with  an  aggregate 
limit  of  i?10.000,  would  be  wholly  inadequate  effectively  to  prevent  violations  of 
many  (jf  the  Commission's  orders,  particularly  in  cases  where  large  corporations 
combine  and  conspire  to  control  tlie  market,  divide  territory  and  fix  and  enhance 
pi-ices  to  the  consuming  public.  It  should  be  noted  that  the  amount  provided 
under  the  act  as  amended  March  21,  193S,  is  a  maximum,  and  it  is  within  the 
discretion  of  the  Federal  courts  to  assess  any  penalty  less  than  the  maximum. 
The  total  amount  of  penalties  fixed  by  the  courts  in  all  cases  heretofore  adjudi- 
cated has  been  qtiite  i-easonable,  the  courts  taking  into  consideration  the  financial 
ccmdition  of  defendants  and  other  appropriate  circumstances.  In  some  civil 
penalty  suits  the  amount  of  the  penalties  assessed  has  not  been  more  than  $50 
or  $100  for  each  violation. 

On  the  other  hand,  in  combination  and  conspiracy  cases,  where  prices  to  the 
consuming  public  are  fixed  and  enhanced,  the  maximum  penalty  of  $10,000  would 
be  wholly  inadequate  and  would  operate  as  a  license  rather  than  as  a  penalty. 
It  should  be  understood  that  the  Commission  has  no  authority  to  impose  any 
penalties,  but  all  such  penalties  are  impo.sed  by  Federal  courts  in  appropriate 
I»roceedings  instituted  by  the  Department  of  Justice. 

Experience  in  the  enforcement  of  this-  section  of  the  Federal  Trade  Com- 
mission Act  since  its  enactment  has  disclosed  no  basis  for  changing  the  amount 
which  Congress,  after  careful  consideration,  felt  was  necessary  adequately  to 
prevent  violation  of  order  which  have  become  final. 

Section  3  of  the  bill  amends  section  15  of  the  Federal  Trade  Commission  Act, 
which  section  deals  with  the  definition  of  "false  advertisements,"  by  striking 
from  the  act.  after  the  words  "fails  to  reveal  facts  material  in  the  light  of  such 
representations."  the  following,  "or  material  with  re.spect  to  consequences  which 
may  result  from  the  use  of  the  commodity  to  which  the  advertisement  relates 
under  the  conditions  prescribed  in  said  advertisement,  or  under  such  conditions 
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as  are  customary  or  usual."  In  lieu  of  the  stricken  language  tlie  bill  would 
substitute  the  following :  "*  *  *  so  as  to  prevent  deception  resulting  from 
imlirection  and  ambiguity,  as  well  as-  from  statements  which  are  false."  The 
adoption  of  this  amendment  would  limit  the  responsibility  of  the  advertiser  to 
the  affirmative  representations  made  directly  or  by  implication,  and  would  make 
it  impossible  to  require  those  who  advertise  potentially  dangerous  drugs  or  de- 
vices to  disclose  to  the  public  the  consequences  which  may  result  from  the  use 
of  their  products  under  the  conditions  prescribed  in  the  advertisement  or  under 
such  conditions  as  are  customary  or  usual. 

The  general  public  knows  little  of  the  effects  which  may  result  from  the  use 
of  drugs  and  therapeutic  devices.  In  drafting  the  existing  statute  the  com- 
mittee and  Congress  recognized  the  definite  need  of  members  of  the  public  to  be 
informed  of  serious  potential  dangers  existing  in  the  use  of  the  drugs  and  devices 
advertised  for  their  use.  The  amendment  now  proposed  would  deprive  the 
public  of  the  protection  wisely  provided  by  the  present  law.  The  effect  of  the 
proposed  amendment  tan  best  be  illustrated  by  reference  to  actual  cases.  For 
example,  in  Docket  3841,  advertisements  offering  a  preparation  as  a  treatment 
for  delayed  menstruation  were  found  to  be  false  because  they  failed  to  reveal 
that  its  use  as  directed  or  under  customary  and  usual  conditions  may  result  in  a 
number  of  serious  consequences  to  the  user.  The  respondent  was  ordered  to 
reveal  that  the  use  of  the  preparation  "may  cause  gastrointestinal  disturbances 
and  excessive  congestion  and  hemorrhage  of  the  pelvic  organs,  and  in  the  case 
of  pregnancy  may  cause  uterine  infection  and  blood  poisoning."  In  Docket  -1363, 
a  preparation  containing  desiccated  thyroid  extract  was  offered  as  a  treatment 
for  obesity.  It  was  found  that  if  used  under  the  conditions  prescribed  in  the 
advertisements  or  under  customary  or  usual  conditions  the  preparation  "may 
produce  nausea,  vomiting,  headaches,  nmsculnr  and  articular  pains,  vertigo, 
insomnia,  physical  exhaustion,  tremor,  tachycardia,  and  angina  pectoris"  and 
"may  result  in  thyroid  toxicosis,  permanent  injury  to  tissues,  organic  functions, 
and  the  entire  body  mechanism,  and  irreparab'e  injury  to  the  heart  muscles,  with 
auricular  fibrillation."  The  order  required  that  advertisements  of  this  prepara- 
tion reveal  that  its  use  "may  result  in  permanent  injury  to  the  heart,  thyroid 
gland,  and  other  vital  organs."  In  these  and  large  numbers  of  similar  cases 
adoption  of  the  proposed  amendment  would  leave  the  sellers  free  to  advertise 
dangerous  products  to  the  public  without  warning.  Frequently  such  prepara- 
tions are  sold  by  mail  order  and  the  only  warning  which  such  purchasers 
receive  before  purchasing  the  product  would  be  the  warning  contained  in  the 
advertisements. 

Many  of  the  potentially  dangerous  drugs  and  devices  which  are  offered  to  the 
public  as  a  means  of  self-medication  can  b;'  successfully  advertised  and  sold 
without  making  any  direct  or  implied  representations  that  are  false.  If  the 
protection  now  afforded  by  the  statute  should  be  removed,  sellers  could  freely 
advertise  drugs  and  devices  which  are  potentially  dangerous  when  used  as 
directed  or  in  a  customary  and  usual  manner,  without  notice  or  warning  of  the 
inherent  dangers.  The  Commission  views  this  proposal  as  one  which  would 
substantially  lessen  the  effectiveness  of  the  protection  to  the  public  health  pro- 
vided by  the  committee  and  Congress  in  the  amendments  of  March  21.  1938. 

Section  4  of  the  bill  provides  for  a  new  subparagraph  defining  the  term  "label- 
ing" as  it  is  defined  in  the  Federal  Food,  Drug,  and  Cosmetic  Act,  approved  June 
25,  1938.  The  Commission  in  all  of  its  proceedings  has  adopted  and  followed  the 
df iaiition  of  "labeling"  as  it  appears  in  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
and  the  courts  have  likewise  adopted  and  followed  this  definition.  The  Wheeler- 
Lea  amendment  to  the  Federal  Trade  Commission  Act  and  the  Federal  Food, 
Drug,  and  Cosmetic  Act  were  both  passed  at  the  same  session  of  Congress,  and, 
so  far  as  sections  12  to  15  of  the  Federal  Trade  Commission  Act  are  concerned, 
this  act  is  in  part  pari  materia  with  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
and  therefore  the  definition  of  labeling  appearing  in  the  latter  act  must  neces- 
sarily govern  as  to  both.  Consequently,  there  is  no  occasion  or  necessity  for 
presently  amending  the  Federal  Trade  Commission  Act  to  include  a  definition  of 
the  term  "labeling." 

Section  5  of  the  bill  proposes  the  addition  of  a  new  section  to  the  Federal  Trade 
Commission  Act  reading: 

"Sec.  19.  Food,  drugs,  devices,  and  cosmetics  shall  be  exempt  from  the  provi- 
sions of  this  act  to  the  extent  of  the  application  or  the  extension  thereto  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  approved  June  25,  1938,  as  amended 
(U.  S.  C,  title  21,  eh.  9)." 
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The  effect  of  this  amendment  would  be  to  remove  from  the  Federal  Trade 
Conmiission  such  jui-isdiction  as  it  now  has  over  false  labeling  as  an  unfair 
method  of  competition  under  section  5  of  its  act.  While  the  Wheeler-Lea  amend- 
ment vt  lLfo8  dehned  a  "false  advertisement"  of  food,  drugs,  devices,  and  cosmetics 
under  sections  12  to  15  of  the  Federal  Trade  Commission  Act  as  "an  advertise- 
ment other  than  labeling,"  the  Commission's  jurisdiction  to  prohibit  false  label- 
ing, when  used  as  an  unfair  method  of  competition  under  section  5,  was  not 
disturbed. 

In  the  case  of  Fresh  Grown  Preserve  Corporation  et  al.  v.  Federal  Trade  Com- 
mission (125  F.  (2d)  917)  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  said : 

"This  argument,  however,  fails  to  take  due  account  of  two  things.  One  is  that 
the  petitionei-s'  conduct  as  found  by  the  Commission [er]  amounted  to  unfair 
methods  of  competition  in  commerce  in  violation  of  section  5  of  the  act  (15 
U.  S.  C  A.,  sec.  45)  and  the  other  that  the  definition  of  false  'advertisement  in 
section  15  is  expressly  limited  to  that  term  as  used  in  sections  12,  13,  and  14. 
The  courts  have  repeatedly  upheld  the  jurisdiction  of  the  Commission  to  prevent 
unfair  competition  by  means  of  false  labeling  and  misbranding  regardless  of  the 
kind  of  the  product  (F.  T.  C.  v.  Winsted  Hosiery  Co.,  258  U.  S.  483  (4  F.  T.  C. 
610)  ;  Royal  Baking  Powder  Co.  v.  F.  T.  C,  281  Fed.  744  (C.  C.  A.  2)  (4  F.  T.  C. 
614)  ;  F.  T.  C.  v.  Morrissey,  47  F.  (2d)  101  (C.  C.  A.  7)  (14  F.  T.  C.  71G)  ;  F.  T.  G. 
V.  Good-Grape  Co. .AT^Y.  (2d)  70  (CCA.  6)  (14  F.  T.  C  695) ).  The  last  three 
of  the  cited  cases  dealt  with  unfair  competition  in  the  sale  of  food  products. 
Since  the  Wheeler-Lea  amendment  of  March  21,  193S,  we  have  three  times  upheld 
this  jurisdiction  of  the  Commission  {Fioret  Sales  Co.,  Inc.,  v.  F.  T.  C,  100  F.  (2d) 
358  (27  F.  T.  C  1702)  ;  Justin  Hatjnes  d  Co.,  Inc.,  v.  F.  T.  C.  165  F.  (2d)  988 
(29  F.  T.  C  1578)  ;  Parfums  Corday,  Inc.,  v.  F.  T.  C,  120  F.  (2d)  868  (33  F.  T.  C 
1797)  ).  One  of  these  cases  dealt  with  a  drug  and  the  other  with  cosmetics.  See 
also,  Federal  Trade  Coiinmission  v.  Kay  (35  F.  (2d)  160  (C.  C  A.  7)  ;  another  drug 
case,  13F.  T.  C.  575). 

"The  amendment  to  section  5  (15  U.  S.  C.  A.  45)  of  the  act  did  not  modify  the 
term  'unfair  methods  of  competition  in  commerce,'  but  made  unlawful  what  were 
called  'unfair  or  deceptive  acts  of  practices  in  commerce,'  and  by  so  doing 
enlarged  instead  of  lessened  the  scope  of  the  jurisdiction  of  the  Commission. 
The  additions  found  in  sections  12  to  15,  inclusive,  were  also  to  give  the  Com- 
mission greater  control  over  the  advertising  of  food,  drugs,  cosmetics,  and  the  like 
by  providing  for  criminal  action  as  well  as  injunction ;  and  only  in  proceedings 
under  such  sections  is  the  definition  of  false  advertisement  in  section  15  rele- 
vant, not  in  a  proceeding  like  this  under  section  5. 

"The  only  proof  of  advertising  was  the  interstate  sending  by  the  petitioners  of 
price  lists  to  their  customers  in  the  wholesale  and  retail  trade  describing  their 
products  as  pure  fruit  preserves,  and  the  representations  to  like  effect  by  sales- 
men to  such  customers.  We  need  not  now  decide  whether  that  was  advertising 
in  violation  of  sections  12  to  1.5,  inclusive.  Like  false  labeling,  it  may  have  been 
deceptive  and  have  amounted  to  unfair  competition  under  section  5,  and  we  need 
now  be  concerned  with  nothing  more." 

The  Commission,  as  the  circuit  court  of  appeals  held,  supra,  retains  jurisdiction 
over  the  false  labeling  of  all  commodities  under  section  5  of  its  act,  where  such 
false  labeling  is  an  unfair  method  of  competition.  It  cannot  successfully  be 
contended  that  in  dealing  with  false  labeling  as  an  unfair  method  of  competition 
under  .section  5,  the  Commission  has  acted  in  an  unreasonable  manner  or  in  any 
way  tliat  conflicts  with  the  jurisdiction  of  the  Food  and  Drug  Administration 
over  false  labeling.  To  restrict  the  Commission,  as  these  two  sections  of  the  bill 
would  restrict  it.  would  to  that  extent  prevent  it  from  affording  that  degree  of 
protection  to  the  public  that  it  has  in  the  past. 

The  Commission  is,  consequently,  of  the  opinion  that  the  amendments  to  the 
Federal  Trade  Commission  Act  proposed  in  H.  R.  2390  are  both  unnecessary 
and  unwise,  and  are  not  in  the  public  interest.  Furthermore,  section  3  would 
seriously  weaken  that  provision  of  the  present  law  which  was  and  is  especially 
designed  to  protect  the  health  of  the  consuming  and  using  public. 

In  accordance  with  your  request,  this  report  and  comments  on  the  bill  are 
transmitted  in  duplicate. 

By  direction  of  the  Commission. 

EwiN  L.  Davis,  Chairman. 

I  understand  Dr.  Stason  is  our  first  witness. 
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STATEMENT  OF  DE.  E.  BLYTHE  STASON,  DEAN,  LAW  SCHOOL, 
UNIVERSITY  OF  MICHIGAN 

Dr.  Stason.  Mr.  Chairman  and  members  of  the  committee.  I  have 
come  clown  here  without  any  prepared  statement  whatsoever  because 
I  haven't  known  just  what  the  committee  wanted  me  to  direct  my 
attention  to. 

The  Chairman.  Doctor,  we  wnll  let  you  pursue  your  own  course. 

Dr.  Stason.  Very  well.  Unless  the  committee,  then,  wants  me  to 
proceed  in  some  other  manner,  I  shall  first  direct  my  attention  to 
certain  logical  defects,  we  may  call  them,  in  the  portions  of  the 
Federal  Trade  Commission  Act  concernino;  which  I  shall  s]:)eak;  then, 
thereafter,  if  the  committee  wants  to  hear  me  on  the  subject,  I  will 
state  what  I  would  do  about  it. 

In  the  first  place,  let  me  say  that  my  approach  to  this  subject  is 
not  that  of  a  practitioner  before  the  Federal  Trade  Commission. 
I  never  have  tried  a  case  before  the  Commission,  and  I  never  expect 
to  do  so.  I  have  never  been  connected  with  the  Commission  in  any 
way,  and  I  suspect  that  I  never  shall  be.  I  am  a  professor  of  law, 
and  therefore  my  approach  to  the  subject  can  possibly  be  called  c|uite 
academic.     At  least,  it  is  objective. 

Mr.  Reece.  Mr.  Chairman,  might  it  not  be  very  well  for  Dean 
Stason  to  give  a  resume  of  his  background  for  the  record  at  this 
time  ? 

Dr.  F^TASON.  I  shall  be  very  glad  to  do  that. 

Mr.  Reece.  As  I  understand,  among  other  things,  you  were  on  the 
Attorney  General's  Committee  on  Administrative  Procedure. 

Mr.  Stason.  I  will  give  the  background.  Congressman  Reece.  For 
about  23  years  I  have  been  a  professor  of  law  at  the  University  of 
Michigan.  At  the  present  time,  and  for  the  last  7  years,  I  have  been 
the  dean  of  the  law  school.  For  about  21  years  t  have  taught  the 
subject  of  administrative  law  in  the  law  school.  I  have  also  taught 
such  other  related  subjects  as  taxation  and  constitutional  law  and 
legislation.  In  fact,  at  one  time  or  another  I  have  taught  most  of  the 
subjects  in  the  curriculum.  In  1939, 1  was  made  a  member  of  the  so- 
called  Attorney  General's  Committee  on  Administrative  Procedure, 
the  committee  that  was  appointed  by  the  Attorney  General  on  direc- 
tion from  the  President.  That  committee  filed  its  well-lmown  report 
in  1941.  I  was  one  of  the  four  persons  who  are  characterized  as  of  the 
minority  of  that  committee,  which  will  show  possibly  that  at  least  I 
was  not  in  conformity  with  the  majority.  I  am  also  a  member  of  the 
National  Conference  of  Commissioners  on  Uniform  State  Laws,  and 
in  that  organization  I  am  chairman  of  the  subcommittee  that  has 
charge  of  the  drafting  and  formulation  of  a  model  uniform  adminis- 
trative procedure  act.  In  addition  to  those  activities,  I  am  the  author 
and  editor  of  a  book  on  administrative  tribunals,  and  I  have  written  a 
considerable  number  of  law-review  articles  on  the  subject. 

So  my  back,ground  is  quite  theoretical,  and  I  state  that  so  there  will 
be  no  misconception  of  my  position. 

The  purpose  of  bill  H.  R.  2390  deals  with  a  number  of  sections  of 
the  Federal  Trade  Commission  Act,  and  it  proposes,  I  believe,  to  add 
a  section  to  it.  I  am  going  to  confine  what  I  have  to  say  to  just  one 
portion  of  the  proposed  act,  namely,  the  proposed  amendments  to  sec- 
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tion  5  (c)  of  the  act.  The  other  features,  namely,  section  15  of  the 
act,  and  the  proposed  new  section  19,  I  am  not  snfliciently  familiar 
with  to  be  able  to  make  any  satisfactory  contribution. 

I  am  goino-  to  deal  with  Avhat  appear  to  me  to  be  four  features  of  the 
Federal  Trade  Connnission  practice  under  section  5  (c)  that  are  jus- 
tifiably the  subject  of  criticism. 

First,  section  5  (c) ,  as  it  is  now  written,  provides  for  judicial  review, 
of  course,  and  with  respect  to  the  review  of  the  facts  it  contains  a  pro- 
vision that  the  findings  of  the  Commission  as  to  the  facts,  if  sup- 
ported by  evidence,  shall  be  conclusive.  That  lang-uage  dates  back  to 
the  adoption  of  the  orig-inal  act  in  1914,  at  which  time  the  word 
''testimony'"  was  used  instead  of  the  word  "evidence." 

That  phraseology  is,  on  the  face  of  it,  broad  enough  to  limit  the 
court's  authority  on  judicial  review  to  what  the  lawyer  speaks  of  as 
the  scintilla  rule ;  that  is  to  say,  any  evidence  would,  on  the  face  of  the 
language,  suffice  to  sustain  a  conclusion  on  the  question  of  fact. 

No^,  the  courts  have  construed  the  language  so  as  to  read  in  before 
the  word  "evidence"  the  word  "substantial,"  so  that  I  think  we  may 
now  say  that  by  virtue  of  the  court  decisions,  mostly  under  the  Labor 
Act,  it  is  true,  but  by  virtue  of  the  court  decisions,  the  findings  of  fact 
are  conclusive,  if  supported  by  substantial  evidence. 

However,  that  term  is  vague  enough  in  itself,  and  it  has  certain 
features  that,  in  my  judgment,  need  correction.  Among  other  things, 
at  the  present  time  some  of  the  courts  have  been  thinning  out  the 
meaning  of  "substantial  evidence"  by  adopting  these  tactics — at  least, 
so  it  seems  from  their  written  opinions — adopting  the  practice  of 
examining  the  record  to  find  whether  or  not  there  is  in  the  record  any 
evidence  in  support  of  the  conclusion  of  fact.  If  such  evidence  is 
found,  regardless  of  the  weight  of  the  countervailing  evidence,  the 
decision  is  said  to  be  sustained  by  substantial  evidence. 

There  seems  to  be  some  justifiable  criticism  of  that  practice.  Pos- 
sibly the  courts  do  not  even  intend  it  to  be  that  way,  but  some  clarify- 
ing language  would  certainly  be  of  merit. 

So  the  first  of  the  features  of  section  5  (c)  concerning  which  I 
would  speak  is  the  phraseology  "supported  by  evidence."  Later  I  will 
try  to  describe  what  I  think  might  well  be  done  with  it. 

The  second  feature  is  this :  Under  current  judicial  opinions,  the  court 
review  does  not  apparentl}^  extend  to  what  the  courts  are  calling  infer- 
ence from  the  facts.  Again  and  again,  in  recent  years,  we  find  the 
courts,  including  the  Supreme  Court  of  the  United  States,  sajdng  some- 
thing like  this — and  this  is  quoted  from  Justice  Douglas  in  the  Link- 
Belt  case : 

Congress  entrusted  the  Board,  not  the  courts,  with  the  power  to  draw  inferences 
from  the  facts. 

This  is  a  quotation  from  Judge  Allen,  in  the  United  States  Truck 
case,  in  the  sixth  circuit : 

While  the  findings  of  the  Board  are  claimed  to  be  unsupported  by  substantial 
evidence,  and  the  long  history  of  known  hostility  to  unionization  shown  by  the 
respondent  is  impressive,  nevertheless  the  findings  are  in  general  supiwrted  by 
inferences  which  the  Board  has  a  right  to  draw,  and  which  this  court  has  no  right 
to  review. 

That  is  a  Labor  Board  case,  but  the  language  of  the  Labor  Act  is 
(juite  like  the  language  of  the  Trade  Act,  so  that  the  cases  in  the  two 
fields  may  be  interchanged. 
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In  other  words,  courts  in  recent  years  have  been  saying  at  least  that 
the  inference  to  be  drawn  from  the  facts  are  not  for  the  court  to  review ; 
they  are  conclusive. 

Now,  suppose  by  a  process  of  inference,  the  use  of  circumstantial 
evidence,  Ave  reach  what  w^e  speak  of  as  the  ultimate  facts  in  a  con- 
troversy, and  if  the  process  of  inference  is  completely  foreclosed  by 
the  terms  of  the  present  section  5  (c),  a  very  important  area  of  fact 
determination  is  foreclosed  from  court  review. 

So  I  should  think  the  second  defect  in  the  phraseology  of  section 
5  (c)  is  failure  to  make  clear  that  the  inference  to  be  drawn  in  arriving 
at  the  ultimate  facts  from  the  evidentiary  facts  is  just  as  much  subject 
to  court  review  as  any  other  portion  of  the  facts  determination. 

The  Chairman.  Doctor,  would  it  be  agreeable  to  you  if  we  were  to 
ask  questions  as  you  proceed  ? 

Dr.  Stason.  I  wish  you  would,  please. 

The  Chairman.  Do  you  have  in  mind  the  particular  facts  the  judge 
spoke  of  as  being  inference  instead  of  direct  facts  which  the  court 
could  consider,  in  the  Truck  Co.  case  ?  The  facts  that  brought  about 
thai  statement  ? 

Dr.  Stason.  In  the  United  States  Truck  Co.  case  to  which  I  referred 
the  statement  was  dictum.  The  court  in  that  case  set  aside  a  cease  and 
desist  order  of  the  National  Labor  Relations  Board  because  the  deci- 
sion of  the  Board  required  the  reinstatement  of  tAvo  employees  who 
were  found  rather  clearly  to  have  been  guilty  of  intoxication  while 
on  duty,  and  therefore,  being  under  the  influence  of  liquor,  they  were 
operating  motortrucks  contrary  to  the  provisions  of  the  Motor  Veliicle 
Act. 

She  set  aside  the  order  in  that  case,  and  therefore  her  statement  was 
dictum.  I  cannot  at  the  moment  recall  from  any  specific  case  the 
precise  illustration  for  which  you  ask,  but  I  can  easily  suggest  an 
hypothetical  possibility  for  illustration  purposes. 

Take  a  case  arising  under  the  sections  of  the  act  having  to  do  Avith 
deceptive  practices.  The  facts  are  usuallj^  fairly  easily  ascertained. 
The  question  is  whether  the  facts,  as  ascertained,  have  a  tendency  to 
deceive  tlie  public.  The  tendency  to  deceive  is  the  ultimate  fact. 
However,  one  reaches  that  conclusion  from  the  evidentiary  facts. 
The  conclusion  of  fact  that  is  reached  by  the  inference  process  is 
really  the  heart  of  the  whole  matter  and  unless  the  court  has  authority 
to  review  the  process  of  inference  the  court's  poAvers  are  very  restricted 
indeed. 

Does  that  illustrate  the  point? 

The  Chairman.  Circumstantial  evidence  is  largely  establishing 
facts  by  inference,  is  it  not  ? 

Dr.  Stason.  That  is  correct. 

The  Chairman.  Would  you  understand  the  court's  decision  to  limit 
the  consideration  of  circumstantial  evidence  in  making  this  decision? 

Dr.  Stason.  No  ;  circumstantial  evidence  may  be  considered  by  the 
Commission,  but  the  inference  draAvn  by  the  Commission  from  cir- 
cumstantial evidence  cannot  be  reviewed  by  the  court,  if  one  follows 
and  believes  the  language  that  has  been  used  in  at  least  a  half  dozen 
of  these  recent  cases. 

The  Chairman.  Do  you  interpret  those  decisions  as  precluding 
the  court  from  considering  circumstantial  evidence  in  a  case? 
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Dr.  Stasdn.  No,  the  court  c:iii  consider  circumstantial  evidence  in 
that  type  of  situation  as  in  any  other  type.  I  think,  perhaps,  we 
are  not  speaking  to  a  common  point.  Circumstantial  evidence  is 
just  as  usable  in  a  Feder.al  Trade  Connnission  proceeding  as  in  any 
other  type  of  judicial  controversy  or  quasi-judicial  controversy,  and 
it  can  be  used  to  support  a  cease  and  desist  order,  or  it  can  be  used 
to  bring  about  the  setting  aside  of  an  order.  The  objection  that  I 
am  taking,  however,  is  at  a  little  different  point.  The  courts  say 
that  an  inference  to  be  drawn  from  the  factual  evidence  in  arriv- 
ing at  a  conclusion  of  fact  is  for  the  Commission  and  not  for  the 
court.  In  other  words,  the  court  is  precluded  by  these  statements  from 
reviewing  the  process  of  fact  determination  between  the  evidentiary 
fact  and  the  ultimate  fact. 

The  Chairman.  Yes';  I  understand  that.    The  question  I  v;as  get- 
ting at  is  whether  the  court,  in  effect,  in  reviewing  a  case  on  appeal  • 
is  denied  consideration  b}^  it  of  circumstantial  evidence.     I  would 
regard  circumstantial  evidence  to  be  just  as  much  evidence  as  the 
direct  fact. 

Dr.  Stasox.  So  would  I. 

The   Chairman.  Is  the  court  denied  consideration  of  what   we 
«.'rdinarily  call  circumstantial  evidence? 
Dr.  Stason.  Yes,  sir ;  it  seems  to  me  it  is. 
The  Chairman.  Or  inferences  from  the  facts? 
Dr.  Stason.  It  seems  to  me  the  language  of  at  least  a  half  dozen 
well  reasoned  recent  cases  point  that  way. 

The  Chairman.  Has  that  been  the  conclusive  or  determinative 
point  in  those  cases  ? 

Dr.  Stason.  It  is  difficult  to  tell,  Mr.  Chairman.  The  cease  and 
desist  orders,  both  in  Labor  Board  cases  and  Commission  cases,  have 
been  sustained.  In  sustaining  the  orders  the  courts'  opinions  have 
said  the  inferences  are  not  for  the  court  to  pass  upon.  Whether 
the  court's  feeling  that  it  cannot  pass  upon  the  inference  has  been 
the  concluding  factor  is  impossible  to  say  without  going  back  of  the 
opinion.     And  that  I  have  not  done. 

Mr.  Rogers.  What  kind  of  rule  would  you  lay  down  as  to  draw- 
ing inferences  ? 

Dr.  Stason.  I  beg  your  pardon? 

Mr.  Rogers.  What  sort  of  rule  would  you  lay  down  as  to  the  draw- 
ing of  inferences  ? 

Dr.  Stason.  I  would  say  that  the  inference  drawn  by  the  Commis- 
sion from  the  evidentiary  facts  should  be  subject  to  the  same  standard 
of  judicial  review  as  that  which  is  applied  to  the- evidentiary  facts 
themselves.  In  other  words,  I  can't  clistinguish,  in  my  thinking,  be- 
tween the  portion  of  the  process  of  fact  determination  which  involves 
tlie  drawing  of  an  inference  from  evidentiary  facts  from  the  determ- 
ination of  the  evidentiary  facts  themselves.  I  would  treat  them  all 
alike. 

Mr.  O'Hara.  Dean,  I  notice  you  use  the  term  "circumstantial  evi- 
dence." Mv  experience  with  that  term  in  my  State  is  that  it  applies 
only  to  criminal  cases.  I  have  never  heard  of  a  civil  case  in  my  State 
where  they  used  the  words  "circumstantial  evidence."  Is  that  a  com- 
mon use  of  the  term  in  this  Federal  Trade  Commission  practice  ? 
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Dr.  Stason.  I  tliiiik  the  term  tliat  is  used  is  "drawino;  inferences" — 
that  is  the  expression,  "drawino-  inferences  from  the  evidentiary 
facts."  I  use  the  term  "circumstantial  evidence"  because  it  is  a  con- 
venient legal  concept  to  express  an  idea.  I  know  of  no  reason,  how- 
ever, why  the  term  "circumstantial  evidence"  should  not  be  used  in 
civil  proceedings  at  law  as  well  as  criminal  proceedings. 

Mr.  O'Hara.  That  may  be  true,  but  I  wonder  if  it  isn't  generally 
considered  to  be  a  term  used  in  criminal  practice. 

Dr.  Stason.  No;  I  think  the  term  "circumstantial  eviden.ce"  is  one 
of  universal  application  instead  of  being  limited  to  just  criminal  pro- 
ceedings.    In  any  event,  that  is  the  way  I  use  it. 

Further,  just  to  conclude  that  discussion  of  the  drawing  of  infer- 
ences. I  have  here  in  my  notes  a  quotation  from  the  so-called  Medo 
case,  in  which  Justice  Stone  said — this  was  a  1941  case,  I  believe.  He 
used  this  kind  of  language,  and,  again,  I  don't  think  it  can  be  called 
more  than  dictum : 

It  has  now  long  been  settled  that  the  findings  of  tlie  Board  (Labor  Board),  as 
with  those  of  other  administrative  agencies,  are  conclusive  upon  the  reviewing; 
conrts  when  supported  by  evidence,  that  the  weighing  of  conflicting  evidence 
is  for  the  Board,  not  for  the  courts — 

and  this  is  the  point : 

*  *  *  that  the  Inferences  from  the  evidence  are  to  be  drawn  by  the  Board 
and  not  by  the  courts,  save  only  as  questions  of  law  are  raised,  and  that  upon 
such  questions  of  law  the  experienced  judgment  of  the  Board  Is  entitled  to  great 
weight. 

Mr.  Reece.  As  I  understand,  from  your  statement  of  that  inter- 
pretation, the  court  need  only  read  one  side  of  a  case,  and  if  it  finds 
any  substantial  evidence  in  it  the  administrative  action  taken  is  sus- 
tained witliout  weighing  the  relative  strength  or  preponderance  of 
evidence. 

Dr.  Stason.  I  think  as  the  term  "substantial  evidence"  is  being  con- 
strued in  some  courts  today,  that  is  true.  I  don't  think  that  is  done 
in  all  the  courts,  and  I  think  there  is  a  great  deal  of  vagueness  and 
uncertainty  as  to  just  what  should  be  done.  The  phrase  used  is  "con- 
clusive if  supported  by  evidence."  The  courts  have  put  in  the  word 
"substantial"  so  that  as  amended  by  judicial  interpretation,  it  reads 
"shall  be  conclusive  if  supported  by  substantial  evidence.". 

Now,  the  question  is,  what  is  substantial  evidence?  I  think  there 
have  been  decisions  rendered  in  the  last  10  years  in  which  the  courts 
have  examined  the  record  on  one  side  and  found  substantial  evidence 
present  and  sustained  a  decision  without  too  much,  if  any  regard,  for 
the  weight  of  the  countervailing  evidence.  However,  I  don't  believe 
that  is  what  substantial  evidence  means,  or  ought  to  mean,  and  I 
am  glad  to  say  I  don't  think  it  is  by  any  means  always  interpreted 
that  way.  I  think  it  is  more  or  less  a  sporadic  decision  that  goes 
off  that  way. 

Mr.  O'Hara.  Dean,  may  I  direct  j'^our  attention  to  one  view? 
Under  the  practice  established,  appeals  from  administrative  decisions 
are  only  to  circuit  court  of  appeals,  and  from  fact-finding  bodies  in  the 
States  there  are  so  many  cases  where  the  ap])eal  is  to  the  ajipellate 
court,  only,  and  where  there  is  a  question  of  whether  there  is  any 
evidence  to  sustain  the  triers  of  the  facts,  I  think  some  very  unfor- 
tunate results  have  come  from  that  procedure,  if  I  ma}'^  say  so,  be- 
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■cauye  YOU  find  a  reviewing-  court  in  a  State,  or  the  circuit  court  of 
appeals  in  a  circuit,  finding  some  small  bit  of  evidence  and  saying, 
*'Well.  you  might  have  found  differently,  but  there  is  some  evidence 
to  sustani  the  triers  of  facts."  I  think  the  damage  is  done  in  regard  to 
the  finding  of  some  small  bit  of  evidence  which  is  greatly  outweighed 
by  other  evidence,  and  the  remedy  is  gone  when  you  go  to  the^circuit 
court  of  appeals  or  appellate  court  as  the  case  may  be.  They  may 
make  their  decision  on  some  small  bit  of  evidence.  I  think  in  some 
of  these  cases  that  arise  until  we  get  a  trial  de  novo,  it  is  going  to  be 
difficult  for  Congress  to  afford  relief  on  some  of  these  complaints  of 
administrative  injustices.     Do  you  agree  wdth  me  or  not? 

Dr.  Stasox.  No  ;  I  don't  agree  that  a  trial  de  novo  is  the  solution. 
T  would  add  a  qualification  to  that,  and,  if  I  may,  I  would  rather 
explain  it  a  little  later. 

Mr.  O'Hara.  Verv  well. 

Dr.  Stasox.  The 'third  defect  in  section  5  (c)  to  which  I  would 
refer  has  to  do  with  the  possibility  of  court  review  of  the  remedy  that 
is  ordered  by  the  Connnission.  The  Commission,  of  course,  enters 
its  cease-and-desist  order.  The  court  is  given  the  power  to  reverse, 
affirm  or  modify,  subject  to  the  provision  that  the  decision  on  questions 
of  fact,  if  supported  by  evidence,  shall  be  conclusive.  The  courts 
have  been  construing  that  power  to  modify  in  a  rather  restrictive  way. 
In  fact,  the  courts  have  said  in  recent  years  that  the  question  of  the 
remedy  to  be  applied  is  discretionary  or  should  be  discretionary 
with  tlie  administrative  agency,  and  being  discretionary,  should  not 
be  subject  to  judicial  review.  As  a  consequence,  the  power  of  the  court 
is  circumscribed,  and  if  it  decides  that  the  fact  decision  is  supported  by 
substantial  evidence,  that  there  are  no  errors  of  law,  it  must  sustain 
the  cease-and-desist  order,  even  though  the  remedy  which  is  prescribed 
goes  beyond  what  seems  to  be  the  reasonable  needs  of  the  case. 

I  quote  from  the  A.  P.  W.  Paper  Co.  case,  a  1945  case : 

The  present  order  goes  beyond  permissihle  limits  in  forbidding  any  use  of 
the  words  "Red  Cross."  Accordingly,  the  order  must  be  reversed  and  the  case 
reman<led  to  the  Commission  for  the  entry  of  an  order  which  will  not  infringe 
the  rights  of  the  petitioner  under  the  Red  Cross  Act  above  considered.  We  do 
not  ourselves  attempt  to  fornuilate  a  new  order,  because  our  recent  decisions 
have  held  that  the  measure  of  the  necessary  relief  is  peculiarly  within  the 
competence  of  the  Commission. 

Now.  ever  since  the  decision,  5  or  6  years  ago,  by  Judge  Hand,  in 
the  so-called  Herzfeld  case,  it  has  become  increasingly  clear  that  the 
question  of  the  remedy  is  one  which  the  courts  deem  to  have  been  left 
within  the  discretionary  control  and  power  of  the  Commission,  that 
the  court  should  not  intervene  at  that  point,  even  though  it  deems 
the  remedy  unduly  harsh  and  severe. 

Those  are  three  of  the  features  of  section  5  (c)  to  which  I  refer  as 
seeming  to  need  statutory  decision. 

Now.  there  is  the  fourth,  and  the  last  proposition  that  I  would 
like  to  make,  and  that  is  this  :  The  Federal  Trade  Commission  process, 
beginning  with  the  issuance  of  the  complaint  and  ending  with  the 
entry  of  a  cease  and  desist  order,  is  a  very  thorough  process  indeed, 
handled  with  great  skill,  and  yet  to  an  outsider  like  myself,  it  doesn't 
look  like  a  properly  developed  quasi-judicial  procedure.  It  is  a  very 
high-class  investigatory  procedure.  It  lacks  many  of  the  essential 
elements  of  fairness  that  should  i<ihere  in  a  quasi-judicial  process. 
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Now,  to  be  somewhat  more  specific.  In  the  first  place,  the  issuance- 
of  the  complaint  is  passed  u]3on  by  the  Commission.  The  Commis- 
sion itself  becomes  the  grand  jury  in  the  proceeding.  Then  in  the 
second  place,  the  trial  examiner  is  no  real  authority.  He  presides 
over  the  taking  of  testimony;  he  has  no  power  to  rule  on  motions; 
just  as  he  has  no  power  to  enter  a  recommendation  involving  a  con- 
clusion of  fact  or  law.  In  the  third  place,  there  is  nothing  like  an 
intermediate  report  submitted  either  by  the  examiner  or  by  the  Com- 
mission, giving  a  statement  of  the  conclusions  of  law  to  be  drawn  tenta- 
tively from  the  facts,  and,  as  a  consequence,  there  is  very  little  before 
the  Commission  at  the  final  hearing,  for  counsel  for  the  respondent 
to  bite  into,  and  there  is  very  little  by  way  of  framework  on  which  the 
Commission  itself  can  work  in  hearing  the  argument  and  formulating 
its  decision. 

Mr.  O'Hara.  May  I  ask  a  question  there  ? 

Dr.  Stason.  Yes, 

Mr.  O'Hara.  Does  the  examiner  rule  upon  questions  of  admissability 
of  testimony? 

Dr.  Stasox.  Yes.  The  process  does  not,  therefore,  result  in  a  thor- 
oughgoing trial  at  any  stage,  but  in  addition,  because  of  the  organiza- 
tion of  the  process  it  has  a  strong  tendency  to  reduce  the  confidence 
that  should  be  engendered  by  all  tribunals  that  have  quasi-judicial 
or  judicial  functions  and  powers. 

Now,  those  are  the  four  phases  of  section  5  (c),  and  the  last,  of 
course,  deals  with  the  general  process  leading  up  to  the  cease  and  desist 
order  to  which  I  would  refer. 

Now,  may  I  take  up  the  other  side  of  the  picture  and  offer  a  few 
observations  concerning  what  might  be  done  to  deal  with  the  situation? 

May  I  turn  now  to  H.  R.  2390,  and  particularly  to  section  5  (c) 
thereof.  I  will  address  myself  to  the  phases  of  the  proposed  amended 
bill  in  the  same  order  as  I  discussed  the  defects,  as  I  see  them. 

First,  regarding  the  proposal  concerning  the  standardization  of 
review  of  questions  of  fact.  Lines  22,  23,  and  ^J-i,  page  2,  constitute 
the  revision  and  provide  that — 

The  findings  of  the  Commission  as  to  the  facts,  if  supported  by  the  preiwuder- 
ance  of  the  evidence,  shall  be  conclusive. 

A  question  was  asked  a  short  time  ago  as  to  whether  or  not  I  would 
be  inclined  to  favor  a  trial  de  novo.  I  answered  no,  with  a  qualifi- 
cation. This  sentence  that  I  have  just  read,  the  preponderance  of 
evidence  sentence,  would,  in  effect,  make  the  court  proceeding  a  trial 
de  novo  on  the  same  record  as  that  prepared  by  the  Commission,  in- 
stead of  being  a  trial  de  novo  in  the  sense  that  new  testimony  is  taken. 
It  would  be  a  trial  de  novo,  excepting  that  the  record  would  be  pre- 
pared by  the  Commission. 

I  would  agree  that  the  i  repc.iideraisce  of  the  evidence  rule  is  satis- 
factory, and  indeed  justifiable,  if  the  Conmiissioii  continues  to  retain 
its  present  administrative  process. 

I  have  just  referred  to  the  defects  as  I  see  them  in  the  process,  begin- 
ning with  the  complaint  and  ending  with  the  cease  and  desist  order. 
I  say  it  is  a  splendid  investigatory  process,  but  it  is  not  a  quasi -judicial 
proceeding.  If  the  Commission  continues  to  follow  such  an  investiga- 
tory process,  leading  up  to  its  cease  and  desist  order,  then  it  seems  to 
me  there  is  very  strong  justification  for  a  review  by  the  courts  on  a 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  17 

preponderance  of  the  evidence.  However,  as  an  academic  person,  I 
^Yonld  hope  that  the  time  would  come  when  the  Federal  Trade  Com- 
mission for  one  reason  or  another  would  adopt  a  more  satisfactory 
quasi-judicial  process,  and  if  it  should  do  so,  I  would  favor  a  more 
limited  judicial  review  of  the  facts. 

Xow,  to  be  specific,  there  is  before  the  Congress  at  the  present  time 
a  bill  known  as  the  McCarran-Sumners  bill.  I  know  it  by  its  Senate 
number  onl}^,  S.  7,  but  I  understand  a  corresponding  bill  has  been 
introduced  in  the  House  of  Representatives  also. 

The  INIcCarran-Sumners  bill  is  a  bill  which  very  carefully  attempts 
to  prescribe  the  course  of  procedure  to  be  followed  by  an  administra- 
tive agency — not  onh'  the  Federal  Trade  Commission,  but  nK)st  other 
administrative  agencies — between  the  time  of  the  initiation  of  a  pro- 
ceeding and  the  entry  of  the  final  order.  There  is  a  great  deal  in  that 
bill  that  is  worthy  of  enactment. 

If  that  bill  should  become  law,  and  it  is  my  understanding  that  it  is 
being  given  very  careful  consideration  in  committee  at  the  present 
time,  then  certain  very  marked  improvements  would  be  made  in  Ihe 
administrative  process  of  the  Commission  itself. 

One  section  of  the  bill  provides  rather  carefully  for  a  separation  of 
the  functions  of  the  investigatory  staff  and  the  trial  staff.  Another 
section  of  the  bill  empowers  the  examiner  to  control  the  trial  far  more 
than  an  examiner  of  the  Federal  Trade  Commission  does  today.  He 
becomes,  reall}',  a  judge  in  the  proceeding;  he  has  the  power  to  issue 
subpenas,  to,  of  course,  rule  on  testimony,  to  rule  on  motions  and  to 
enter  a  final  decision  on  the  facts  and  the  law.  Or,  in  the  alternative, 
to  prepare  and  submit  a  recommended  decision.  The  examiner  be- 
comes under  that  McCarran-Sumners  bill  a  real  judge.  He  is  the  judi- 
cial authority. 

In  order  to  achieve  judicial  impartiality  and  independence,  the  bill 
makes  some  very  specific  provisions  regarding  the  tenure  and  salary 
arrangements  for  trial  examiners.  They  can  be  removed  only  for 
cause ;  their  salaries  are  adjusted  under  regulations  of  the  Civil  Service 
Commission. 

Should  that  bill  become  law,  there  would  still  be  ample  power  in 
the  responsible  commission  to  control  the  situation.  The  Commission 
would  have  the  authority  on  appeal  from  a  decision  of  the  examiner 
to  review  the  whole  record.  Or,  if  the  other  course  of  procedure 
should  be  adopted  and  a  recommended  decision  should  be  filed  by  the 
trial  examiner,  the  Commission,  of  course,  would  enter  the  final  deci- 
sion. Whichever  course  is  followed,  when  the  proceedings  get  to  the 
commission  stage,  they  would  be  focused  on  either  the  decision  of  the 
examiner  or  a  complete  intermediate  report,  and  the  commission  stage 
would  be  much  like  that  of  an  appellate  court  in  judicial  proceedings. 

No.  I  say  if  the  McCarran-Sumners  bill  becomes  law — and  it  is  a 
bill  that  has  been  given  the  most  careful  consideration  for  many 
years — it  will  effectually  improve  the  administrative  process,  and 
assuming  that  it  applies  to  the  Federal  Trade  Commission,  I  would 
say  that  the  preponderance  of  evidence  rule  would  no  longer  be 
necessary. 

Instead.  I  would  suggest  something  different.  I  would  suggest  a 
clear  definition  of  the  substantial  evidence  rule.  And  may  I  make 
that  specific  ? 
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Mr.  Rabin.  You  make  that  suggestion  based  upon  the  assumption 
that  that  bill  will  be  passed  ? 

Dr.  Stasox.  That  is  right.  On  that  assumption  I  would  have  a  little 
different  language  in  the  review  section,  and  if  I  may  do  so,  I  shall 
point  out  just  the  language  I  Avould  use. 

The  Chairman.  Very  well. 

Dr.  Stason.  The  sentence  that  reads,  "The  findings  of  the  Com- 
mission as  to  the  facts,  if  supported  by  a  preponderance  of  the  evidence, 
shall  be  conclusive,"  lines  22,  23,  and  24  of  page  2,  of  H.  R.  2390,  I 
would  revise  to  read  as  follows : 

The  findings,  inferences,  and  conclusions  of  the  Commission  as  to  the  facts 
shall  be  conclusive  if,  and  only  if,  they  are  found  to  be  supported  by  substantial 
evidence  upon  consideration  of  the  whole  record,  or  such  portions  thereof  as 
may  be  cited  by  the  parties. 

May  I  read  that  again?  Because  there  are  two  features  of  it  to 
which  I  would  refer  more  specifically,  and  I  know  how  difficult  it  is 
to  follow  a  long,  complicated  sentence. 

The  findings,  inferences  and  conclusions  of  the  Commission  as  to  the  facts 
shall  be  conclusive  if.  and  only  if,  they  are  found  to  be  supported  by  substantial 
evidence  upon  consideration  of  the  whole  record,  or  such  portions  thereof  as 
may  be  cited  by  the  parties. 

That  is  the  language  I  would  use  if  the  improved  process  of  the 
McCarran-Sumners  bill  should  be  effectuated  either  by  the  adoption 
of  that  bill  or  in  some  other  way. 

Mr.  Reece.  It  would  be  your  hope,  in  that  event,  that  the  language 
that  3'ou  have  suggested  would  accomplish  the  same  purpose  that  the 
l^reponderance  of  evidence  language  as  now  embodied  in  the  bill  is 
intended  to  accomplish? 

Dr.  Stason.  That  is  right.  The  change  in  the  language,  plus  the 
change  in  the  process,  would  accomplish  the  same  objective. 

You  will  notice  that  the  proposed  language  achieves  two  purposes, 
and  meets  two  of  the  four  points  that  I  made  reference  to  as  defects 
in  the  present  law.    First,  the  word  "evidence" — 

*     *     *     conclusive  of  the  facts,  if  supported  by  evidence — 

is  considerably  modified  and  strengthened  and  clarified.  It  will  be 
"substantial  evidence"  written  into  the  measure  and  not  just  by  judicial 
interpretation  drawn  in.  Moreover,  it  will  be  substantial  evidence 
upon  the  whole  record,  a  phrase  which  has  come  to  mean,  in  judicial 
parlance,  more  than  the  scintilla  rule,  more  than  an  examination  of 
the  evidence  on  just  one  side,  but  an  examination  of  the  whole  record 
on  both  sides.  So  that  language  would  be  my  suggestion  to  cover  the 
first  two  alleged  defects. 

Third,  I  want  now  to  direct  attention 

Mr.  Reece.  If  I  may  interrupt  again. 

Dr.  Stason.  Yes. 

jNIr.  Reece.  As  I  recall,  earlier  you  referred  to  the  opinion  rendered 
by  Chief  Justice  Stone. 

Dr.  Stason.  Yes. 

Mr.  Reece.  My  attention  is  called  to  that,  and  it  reads  this  way: 

It  has  not  long  been  settled  that  the  findings  of  the  Board,  as  with  those  of 
other  administrative  agencies,  are  conclusive  upon  the  reviewing  courts,  when 
supported  by  evidence,  that  the  weighing  of  conflicting  evidence  is  for  the 
Board,  not  the  courts,  that  the  inferences  from  the  evidence  are  to  be  drawn  by 
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the  Board  and  not  by  the  courts,  save  only  as  questions  of  law  are  raised,  and 
that  upon  such  questions  of  law  the  experienced  judgment  of  tlie  Board  is 
entitled  to  great  weight. 

Dr.  Stason.  Yes,  sir.  I  think  that  is  the  same  statement  as  the 
one  I  read  awhile  back.     Shall  I  turn  now  to  the  third  point? 

The  Chairman.  Yes. 

Dr.  Stason.  I  will  now  direct  attention  to  the  question  of  remedy 
and  the  authority  of  the  court,  if  any,  to  modify  the  remedy  prescribed 
in  the  cease  and  desist  order.  As  I  said  previously,  the  recent  deci- 
sions have  precluded  the  courts  from  dealing  with  the  question  of 
remedy.  Lines  14,  15,  16.  and  17,  on  page  2,  of  H.  11.  2:}90,  purport 
to  deal  with  that  problem. 

The  court — 

shall  have  the  power  to  make  and  enter  upon  the  pleadings,  evidence,  and  pro- 
ceedings set  forth  in  such  transcript  a  decree  affirming,  setting  aside,  or  modify- 
ing, as  in  its  judgment  the  circumstances  of  the  case  require,  the  oi'der  of  the 
Commission     *     *     *. 

Now.  I  think  that  the  propriety  of  the  remedy  should  be  subject 
to  some  judicial  control.  I  don't  think  it  is  sound  to  take  the  position 
that  the  remedy  is  exclusively  for  the  Commission  to  determine  and 
courts  may  not  intervene  even  though  the  remedy  is  unduly  severe. 
Of  course,  the  courts  may  always  intervene  if  there  is  an  abuse  of 
discretion,  but  that  is  a  state  seldom  achieved.  Therefore,  I  think 
the  objective  lying  behind  the  addition  of  the  words  "modifying  the 
order,  as  in  its  judgment  the  circumstances  of  the  case  require"  has 
merit. 

I  am  going  to  take  the  liberty,  however,  of  pointing  out  one  or  two 
phases  of  that  proposed  amendment  that  I  think  are  worthy  of  con- 
sideration. It  is  at  least  possible  that  the  proposed  language  would 
be  construed  by  the  court  to  accomplish  nothing  more  than  was 
accomplished  under  the  original  language.  At  the  present  time  the 
word  "modifying"'  as  set  forth  in  section  5  (c)  gives  the  court  the 
power  to  affirm,  modify,  or  set  aside.  The  courts  have  reallv  written 
that  word  "modify"  out  of  the  present  section  5  (c),  and  there  is  at 
least  a  possibility  that  the  courts  will,  with  equal  ease,  read  out  the 
new  clause  "modifying,  as  in  its  judgment  the  circumstances  of  the 
case  require."  I  will  agree,  of  course,  it  would  be  somewhat  more 
difficult  to  read  out  the  new  phrase  for  various  reasons,  but  still  it  is  a 
possibility. 

On  the  other  hand,  suppose  the  court  doesn't  read  it  out.  Suppose 
the  court  says  that  means  that  the  discretion  to  deal  with  the  remedy 
is  now  transferred  from  the  Commission  to  the  court.  Is  that  what 
is  really  desired?  Or  is  that  going  further  than  is  wise  in  the 
premises?  If  the  court  proceeding  is  to  be  made  virtually  a  trial 
de  novo,  then  of  course  a  broader  concept  of — the  broader  concept 
of  a  full  discretionary  power  in  the  court,  is  the  correct  one  to  pursue. 
On  the  other  hand,  if  the  court  review  is  to  be  a  review  for  the  pur- 
pose of  correcting  palpable  errors  in  a  satisfactoi^  quasi-judicial 
process,  I  believe  the  transfer  of  the  full  discretionary  power  from 
the  Commission  to  the  court  is  going  too  far. 

Again  that  comes  back  to  the  question  of  what  i'^  p-oin£r  to  be  done 
with  the  McCarran-Simmers  bill.  Should  the  McCarran-Sumners 
bill  be  adopted,  or  should  the  procedure  of  the  McCarran-Sumners 
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bill  in  some  other  way  be  effectuated  by  the  Federal  Trade  Commis- 
sion, I  would  suggest  a  little  different  treatment  of  the  po"sver  to 
modify.  And  may  I  again  make  my  suggestion  concrete  by  reading 
from  an  interlineation  in  my  notes  ? 

I  would  let  the  sentence  beginning  on  line  12,  page  2,  read  as  follows : 

Upon  such  filing  of  the  petition  and  transcript,  the  court  shall  have  .iurisdiction 
of  the  proceedings  and  of  the  question  determined  therein,  and  shall  have  power 
to  make  and  enter  upon  the  pleadings,  evidence,  and  proceedings  set  forth  in 
such  transcript,  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the 
Commission,  or  modifying  the  remedial  provisions  of  the  order,  if  they  aie 
deemed  by  the  court  to  be  unreasonably  harsh  or  severe. 

May  I  read  that  again?  I  would  suggest  those  words  read  as 
follows : 

The  court  shall  have  the  power  to  make  and  enter  upon  the  pleadings,  evidence, 
and  proceedings  set  forth  in  such  transcript,  a  decree  alErming,  modifying,  or 
setting  aside  the  order  of  the  Commission,  or  modifying  the  remedial  provisions 
of  the  order,  if  they  are  deemed  by  the  court  to  be  unreasonably  harsh  or  severe. 

That  would  give  the  court  the  power  to  deal  with  the  question  of 
rationality  of  the  remedy  without  putting  upon  the  court  the  burden 
of  determining  the  full  limits  of  the  remedy. 

At  the  present  time,  under  court  decisions,  the  discretionary  power 
over  the  remedy  rests  with  the  Commission,  with  no  review  by  the 
courts.  The  proposed  amendment,  that  is,  H.  E.  2390,  would,  if  con- 
strued as  I  believe  it  is  intended  to  be  construed,  transfer  full  discre- 
tionary power  from  the  Commission  to  the  court.  As  I  have  said,  I 
think  that  goes  too  far  if  the  Commission  makes  its  process  fairly 
quasi  judicial.  The  proposal  that  I  would  make  then  is  this:  If  the 
Commission  does  so,  does  come  under  the  McCarran-Sumners  bill,  or 
the  equivalent,  the  court  be  given  the  power  to  set  aside  the  provisions 
concerning  the  remedy  if  it  finds  them  to  be  unreasonably  harsh  or 
severe.  In  other  words,  the  court  does  not  manufacture  the  remedy, 
but  it  asks  itself  this  question :  Is  this  prescribed  remedy,  the  remedy 
prescribed  in  the  cease  and  desist  order,  one  which  a  reasonable  Com- 
mission might  reasonably  feel  necessary  to  achieve  a  corrective  result 
in  this  case?  If  so,  it  will  be  sustained.  On  the  other  hand,  if  the 
court  should  feel  that  the  remedy  set  forth  in  the  cease  and  desist  order 
goes  further  than  necessary  to  correct  the  evil  discovered,  is  harsh  and 
severe  for  the  purpose  of  the  case,  it  could  modify  the  remedy  accord- 
ingly. 

The  Chairman.  Can  you  cite  any  other  case  in  which,  by  statutory 
law,  a  court  has  similar  control  over  remedies? 

Dr.  Stason.  No  ;  I  cant,  offliand. 

The  Chairman.  Isn't  the  main  purpose  involved  here  to  see  that 
persons  in  interest  are  given  a  fair  trial? 

Dr.  Stason.  That  is  right. 

The  Chairman.  In  the  judgment  of  the  court,  insofar  as  it  can 
exercise  judgment  as  to  the  facts?  A  litigant's  interest  is  in  a  fair 
trial.  These  administrative  agencies  must  be  primarily  responsible 
for  the  determination  of  facts.  Then  the  fundamental  function  of  the 
court  is  to  protect  him  against  injustice  by  the  Commission.  Isn't 
the  protection  of  him,  so  far  as  the  remedy  is  concerned,  involved  in 
that  question  whether  he  had  a  fair  oportunity  and  had  been  treated 
fairly  by  the  Commission? 
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Dr.  Stasox.  Xo,  sir;  I  don't  believe  I  would  aijiee  with  that  fully. 
It  t^eenis  to  me  that  a  respondent  before  an  adniinistrative  a^^ency  can 
be  given  a  fair  trial  on  the  facts,  the  law  can  b&  fairly  applied  to  the 
facts  to  reach  a  conclusion  of  guilt,  and  still  he  may  be  unfairly  treated 
when  the  remedy  is  attached,  when  the  penalty  is  prescribed  by  the 
agency  having  authority  to  prescribe  the  penalty.  In  other  words,  I 
Think  there  are  three  stages  where  unfairness  to  a  private  respondent 
can  result :  Either  in  the  determination  of  the  facts,  or  in  the  appli- 
cation of  the  law  to  the  facts,  or  in  the  terms  of  the  penalty,  or  what 
I  Would  call  remedial  measures. 

Now  we  have  felt  that  the  Commissioners  being  expert,  and  having 
expert  assistance  available,  are  well  qualified  to  deal  with  the  fact 
issues,  so  we  leave  to  them  the  determination  of  the  fact  issues,  subject 
to  a  reasonable  measure  of  judicial  control  to  correct  palpable  errors. 
On  the  law  questions  the  courts  conventionally  retain  control  and  the 
statutes,  in  almost  all  instances,  provide  for  review  on  questions  of  law. 

Now  we  come  to  the  third  stage,  namely,  the  remedy.  Who  is  going 
to  determine  the  question  of  what  remedy  is  to  be  applied  ?  Of  course, 
in  dealing  with  the  problems  that  the  Federal  Trade  Commission  must 
deal  with,  its  judgment  concerning  the  appropriate  remedy  should  be 
very  good,  and  is  very  good,  and  should  be  given  a  high  degree  of 
authority.  It  should  be  given  as  high  a  degree  of  authority  as  its 
decisions  on  the  facts,  but  there  ought  to  be  some  control  in  the  courts 
to  prevent  unreasonably  harsh  action.  At  the  present  time,  as  I  read 
the  cases,  the  courts  are  saying  the  question  of  remedy  is  entirely  dis- 
cretionary, it  is  entirely  with  the  agency  to  determine.  It  seems  to  me 
that  something  a  little  more  han  that  is  necessary  if  a  full  measure  of 
justice  is  to  be  afforded. 

The  Chairman.  Does  your  theory  install  the  court  as  a  substitute 
for  the  Commission  ? 

Dr.  Stasox.  I  don't  think  so.  Not  in  the  proposal  I  make,  at  least. 
It  simply  says  this,  that  the  court  may  modify  the  remedy  if  it  finds  it 
to  be  unreasonably  harsh  or  severe.  It  is  equivalent  to  the  power  of 
the  court  to  set  aside  a  decision  on  the  facts,  if  it  finds  it  to  be  contrary 
to  the  substantial  evidence  on  the  whole  record. 

Mr.  O'Hara.  Dean,  aren't  you  wavering  a  little  bit  in  my  favor  for  a 
trial  de  novo? 

Dr.  Stasox^.  a  trial  de  novo  to  me,  Mr.  O'Hara,  means  a  new  trial 
on  a  proceeding  in  court  with  a  record  being  built  up  in  the  court,  and 
the  court  having  full  authority  to  deal  with  the  questions  of  fact  and 
law  and  remedy. 

Mr.  O'Hara.  I  appreciate  that,  but,  Dean,  what  is  troubling  me 
about  your  suggestion — and  I  have  the  greatest  respect  in  the  world 
for  your  suggestions — is  that  an  important  question  of  fact  may  be 
brought  out  in  a  case ;  the  trier  of  the  facts  may  have  a  witness  on  the 
stand ;  he  observes  him,  and  while  that  witness  is  not  impeached,  the 
trier  of  facts  may  discount  that  testimony  100  percent,  whereas  the 
appellate  court  may  not  do  so.  You  suggest,  if  I  follow  you  correctly, 
that  very  interesting  contention  here — a  reviewing  authority  on  the 
part  of  the  court  which  goes  beyond  the  question  of  law.  What  trou- 
bles me  is  you  are  giving  in  part  a  trial  de  novo  power  to  the  reviewing 
court,  without  saying  so.     You  are  limiting  that  court.     I  think  prob- 
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ably  it  will  be  true — I  don't  know — that  in  a  great  man}^  of  these  cases 
that  are  tried,  they  are  not  appealed.  Occasionally  you  get  the  type 
of  case  where  the  person  affected  feels  that  the  law  has  been  misap- 
plied, or  there  has  been  the  taking  of  a  small  part  of  the  testimony  and 
basing  a  decision  on  it,  when  it  is  outweighed  by  other  testimony.  In 
either  of  those  cases.  Dean,  it  seems  to  me  a  complete  remedy  is  only 
obtained  by  a  trial  de  novo.  I  think  if  appeals  were  resorted  to  merely 
for  the  purpose  of  delay,  it  would  be  a  bad  situation,  but  I  think  in  a 
serious  case  where  you  have  a  very  close  question  of  fact  and  a  very 
close  question  of  law,  that  actually  the  remedy  for  the  ])erson  or 
corporation  affected  would  be  only  by  trial  de  novo.  I  don't  wish  to 
labor  that  point,  but  that  is  what  troubles  me. 

Dr.  Stason.  There  is  a  very  important  question  of  governmental 
policy  that  is  involved  in  the  situation  that  you  have  stated.  The  ques- 
tion is,  What  shall  be  the  division  of  labor  between  the  governmental 
agency  with  its  technical  staff  and  all  of  its  equipment  on  the  one 
hand,  and  the  court  on  the  other?     Where  sliall  the  line  be  drawn? 

Mr.  O'Hara.  No.  It  is  a  struggle  between  the  three  coordinated 
branches  of  our  Government  on  the  one  hand,  and  a  supergovernment 
Called  bureaucracy  on  the  other.  That  is  the  way  I  view  it.  It  is 
a  very  serious  thing  to  my  mind,  of  whether  we  are  getting  aAvay  from 
the  theory  of  the  legislative,  executive,  and  judicial  into  another  form 
of  government  that  our  forefathers  never  intended.  We  either  main- 
tain or  destroy  constitutional  government. 

Dr.  Stason.  Well.  I  have  proceeded  on  the  assumption  that  we  have 
the  administrative  agencies  as  an  essential  part  of  our  governmental 
scheme,  and  our  best  efforts  should  be  devoted  to  making  them  work 
as  fairly  and  effectually  and  effectively  as  possible,  and  to  working 
out  the  wise  dividing  lines  between  their  authority  and  the  authority 
of  the  courts.  Now,  if  we  do  adopt  the  principle  of  the  trial  de  novo, 
then  by  so  doing,  you  bring  about  several  collateral  results  which 
may  not  be  so  good.  In  the  first  place,  you  burden  the  courts  with  a 
very  considerable  mass  of  litigation  that  the  courts  would  find  difficult 
to  dispose  of.  And,  in  the  second  place,  you  would  be  taking  the  au- 
thority and  responsibility  away  from  the  commissions,  making  it 
unlikely  that  they  would  be  developed  in  an  authoritative  and  re- 
sponsible way.  In  the  third  place,  you  would  by  adopting  the  trial  de 
noA^o  technique  put  to  one  side  whatever  benefits  might  be  obtained 
by  the  very  large  technical  staff  and  equipment  of  the  agency.  So 
that  it  seems  to  me  that  the  wise  course  to  pursue  is  one  short  of  trial 
de  novo,  is  one  of  working  out  a  division  of  labor  by  which  the  tech- 
nical work  will  be  done  by  the  administrative  agency,  but  the  court 
will  be  given  the  power  to  check  palpable  errors  wherever  they  arise, 
whether  they  arise  in  connection  with  fact  issues  or  law  questions 
or  remedies.    Tliat  is  my  theory. 

Mr.  PoGERS.  Dean,  just  one  question  :  Why,  in  your  opinion,  should 
this  review  be  in  the  circuit  rather  than  in  a  district  court?  Why 
should  a  man  in  my  district  have  to  travel  long  distances  to  get  to  a 
circuit  court  ?  Why  shouldn't  he  be  permitted  to  register  his  appeal  in 
the  district  court? 

Dr.  Stason.  That  is  a  question  that  has  some  rather  large  implica- 
tions. I  suppose,  in  a  brief  sentence,  the  principal  reason  for  going 
to  the  circuit  court  instead  of  starting  in  a  district  court  and  working 
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on  lip  is  one  of  expedition.     It  saves  one  step  on  the  way  to  the 
Supreme  Court,  if  it  is  the  kind  of  case  that  is  going  to  go  tliere. 

Mr.  Rogp:ks.  Then  ^yhy  not  go  direct  to  the  Supreme  Court? 

Dr.  Staso.v.  Diiectly  to  the  Supreme  Court? 

INIr.  RoGKKS.  Yes;  if  you  want  to  save  steps. 

Dr.  Stasox.  I  suppose  the  Constitution  might  prevent  it.  I  am 
not  arguing  for  it  on  that  ground;  I  am  simply  trying  to  state  the 
reasons  why  it  is  achieved  in  this  way.  Another  reason  is  this:  In 
connection  With  these  governmental  problems  that  have  such  wide  in- 
cidence, it  is  desirable  to  develop  some  kind  of  uiiiformity  of  practice. 
If  the  appeals  go  to  10  circuits,  there  will  at  least  be  only  10  different 
rules  on  any  one  subject,  assuming  that  they  never  get  to  the  Supreme 
Court;  whereas,  if  they  were  carried  to  the  numerous  district  courts, 
there  would  be  a  tendency  to  diversify  that  would  be  much  stronger. 
I  am  trying  to  think  of  the  reasons  in  favor  of  an  appeal  to  the  circuit 
court  of  appeals.  I  suppose  the  matter  of  expense  is  involved;  two 
trials  are  cheaper  than  three. 

Mr.  RuGERS.  But  you  could  presumably  get  an  appeal  from  a  dis- 
trict court 

Dr.  Stasox.  There  may  not  be. 

Mr.  Rogers.  Would  it  be  cheaper  for  the  respondents  to  go  direct 
to  the  district  court  rather  than  to  the  circuit  court,  in  the  first  place? 

Dr.  Stasox.  I  think  it  boils  down  to  a  question  of  judicial  expe- 
diency— which  is  the  more  effective  way  of  doing  it?  An  objection 
to  it  you  have  already  stated,  the  distance  one  has  to  go  in  order  to 
seek  relief. 

Mr.  Rogers.  Plus  the  expense. 

Dr.  Stason.  Plus  the  expense.  We  have  weighed  the  pros  and^cons, 
and  we  have  come  out  with  the  circuit  court  of  appeals  as  the  answer 
in  quite  a  considerable  number  of  statutes.  It  is  not  a  matter  of 
much 

The  Chairman.  How  much  more  time  do  you  require,  doctor? 

Dr.  Stasox.  Mr.  Chairman,  I  am  entirely  through.  I  will  be  glad 
to  answer  any  questions. 

Mr.  Radix.  Doctor,  you  gave  us  the  language  you  would  suggest  if 
the  McCarran-Sumners  bill  were  adopted.  Let  us  suppose  it  were 
not  adopted.  Are  you  satisfied  with  the  language  in  this  bill  now, 
H.  R.  2390? 

Dr.  Stasox.  If  it  were  not  adopted,  and  if  the  commission  did  not 
effectuate  the  procedures  in  some  other  way,  then  I  think  the  language 
as  suggested  has  merit. 

Mr.  Rabix.  Let  us  assume  this  bill  were  passed,  and  let  us  assume, 
the  high  courts  did  find  that  the  facts  were  suported  by  a  preponder- 
ance of  evidence.  Then  I  assume  the  facts  w^ould  be  conclusive. 
Now,  do  you  believe  under  the  language,  of  this  bill  as  drawn,  that 
the  courts  would  have  the  right  to  change  the  sentence,  or  change  the 
remedy  ? 

Dr.  Stasox.  No. 

Mr.  Rabix.  They  wouldn't,  under  this  bill? 

Dr.  Stasox.  Oh,  under  the  bill  ? 

Mr.  Rabix.  Yes. 

Dr.  Stasox.  Under  the  other  clause  of  the  bill,  namely,  the  amend- 
ment prescribing  that  the  order  may  be  modified  as  in  its  judgment 
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the  circumstances  of  the  case  require,  I  think  the  court  might  con- 
strue that  to  permit  a  change  of  remedy.  If  I  were  doing  it^  though, 
I  would  say  so  in  so  many  words. 

Mr.  Rabin.  I  understand  tliat,  but  I  wanted  your  understanding 
of  the  bill  as  now  presented.  Let  us  assume  that  the  courts  should 
find  the  facts  to  be  supported  by  a  fair  preponderance  of  evidence,  and 
therefore  the  facts  became  conclusive.  Do  you  believe,  under  the 
phraseology  of  this  bill  the  court  would  then  have  the  right  to  change 
the  remedy  ?  Let  me  put  a  preliminary  question :  Do  you  believe 
the  court  should  have  the  right  to  change  the  remedy  ? 

Dr.  Stason.  Yes ;  I  believe  the  court  should  have  the  right  to  change 
the  remedy  if  it  finds  it  too  harsh. 

Mr.  Rabin.  Even  under  the  terms  of  this  bill  ? 

Dr.  Stason.  Yes. 

Mr.  Rabin.  Now,  do  you  believe  this  bill  gives  it  that  right  ? 

Dr.  Stason.  As  now  worded  ? 

Mr.  Rabin.  As  now  worded. 

Dr.  Stason.  It  may  be  so  construed,  and  probably  would  be. 

Mr.  Rabin.  It  is  open  to  construction,  and  you  prefer  it  be  '^vritteii 
in  exact  language? 

Dr.  Stason.  That  is  right;  it  is  open  to  construction  and  I  think 
there  is  a  chance  it  might  go  the  other  way. 

The  Chairman.  Thank  you,  Dr.  Stason.  Mr.  Digges,  how  much 
time  do  you  require  ? 

Mr.  Digges.  Not  more  than  15  minutes. 

The  Chairman.  We  are  somewhat  behind  on  our  schedule.  We  are 
trying  to  let  those  from  out  of  town  get  away. 

STATEMENT  OF  ISAAC  W.  DIGGES,  REPEESENTING  THE 
ASSOCIATION  OF  NATIONAL  ADVEETISEES 

Mr.  Digges.  My  name,  Mr.  Chairman,  is  Isaac  W.  Digges;  I  am  an 
attorney  at  law,  of  Bedford,  N.  Y.  I  appear  here  as  counsel  for  the 
Association  of  National  Advertisers.  I  am  not  quite  so  disinterested 
as  the  witness  who  just  preceded  me.  That  organization  is  an  or- 
ganization composed  of  some  400  manufacturing  companies,  some 
large,  some  small,  and  some  medium-sized,  who  use  the  vehicle  of  na- 
tional advertising  in  the  marketing  of  their  goods,  wares  and  mer- 
chandise. 

The  Reece  bill  has  been  fully  discussed,  and  I  believe  clearly  under- 
stood by  the  board  of  directors  of  that  organization,  and  it  is  pur- 
suant to  their  instruction  that  I  appear  here  to  testify  with  regard 
to  one  portion  of  it. 

It  happens  also  that  I  have,  over  a  period  of  the  past  20  years,  ap- 
peared in  cases  from  time  to  time,  as  attorney  for  respondents,  in 
Federal  Trade  Commission  proceedings.  However,  in  what  I  expect 
to  say,  I  hope  not  to  refer  directly  or  by  conclusion  to  any  case  in 
which  I  have  had  a  personal  interest,  nor  do  I  appear  here  as  a  special 
pleader  for  the  food,  drug,  or  cosmetic  industries. 

The  association  which  I  represent  has  never  appeared  in  a  conunis- 
sion  proceeding,  either  for  it  or  against  it;  it  has  never  been  made 
the  subject  of  a  Commission  complaint.        * 
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Tliiit  or<?anizatioii  is  interested  primarily  in  two  thing:s;  first,  the 
degree  of  proof  Avliich  is  required  to  sustain  a  cease-and-desist  order 
of  the  Federal  Trade  Commission,  and,  second,  that  a  defendant  be 
tried  only  once  for  the  same  offense. 

^Ye  do  not  have  any  views  which  are  worthy  of  presentation  here  as 
to  where  jurisdiction  should  vest  with  regard  to  the  labeling  or  adver- 
tising or  marking  of  foods,  drugs,  and  cosmetics.  Our  only  concern 
is  an  avoidance  of  duplication.  We  assume  that  you  will  receive  lots 
of  evidence  on  those  particular  questions  from  those  who  are  more 
directly  interested,  both  from  the  Government  and  from  the  inter- 
ested industries. 

Mr.  Chairman,  I  would  like  to  talk  about  this  thing  from  the  view- 
point of  a  trial  attorney  who  has  had  some  practical  experience,  rath- 
er than  theoretical  experience,  in  working  under  the  present  system. 
Our  main  criticism  of  the  present  situation  is  that  the  rule  of  proof 
which  provides  that  the  Commission's  findings  must  be  final  if  there 
is  any  substantial  evidence  to  support  them,  places  an  unreasonable 
burden  upon  the  trial  attorney  for  a  respondent,  and,  consequently, 
upon  his  client  who  mu  t  pa}^  the  bill. 

It  is  our  mature  judgment  that  the  rule  of  proof  in  Federal  Trade 
Commission  cases  should  be  exactly  the  same  as  that  which  prevails 
in  every  civil  court  in  the  United  States,  that  is,  judgment  upon  a  fair 
preponderance  of  the  evidence. 

Xow,  as  a  practical  matter,  a  conscientious  attorney  whose  client 
has  been  cited  before  the  Federal  Trade  Commission,  must  make  such 
an  exhaustve  study  of  his  case  prior  to  the  trial  that  he  is  prepared  to 
break  every  Government  witness  on  cross-examination.  Othei'wise,  he 
must  assume  that  he  will  lose  his  case.  And  in  this  connection,  he 
may  even  have,  as  adversary  witnesses,  representatives  of  the  executive 
branch  of  the  Government  itself. 

I  am  bound  to  reach  that  conclusion  because  the  courts  have  stated 
time  and  again  that  any  substantial  evidence  will  support  the  Com- 
mission's findings,  and  the  Commission  itself  considers  that  it  has 
the  authority  to  pick  and  choose  as  between  witnesses  and  as  between 
experts,  a  right  which  the  Supreme  Court  of  the  United  States  in  the 
Herzfeld  case  has  specifically  denied  the  courts  reviewing  the  case. 

Mr.  O'Hara.  Mr.  Digges,  will  you  permit  a  question  ? 

Mr.  Digges.  Yes,  sir. 

Mr.  O'Hara.  In  other  words,  the  Commission  has  the  right  to  take 
out  small  bits  of  testimony  which  are  disputed  by  other  reliable  wit- 
nesses and  base  its  findings  upon  that  small  bit  of  evidence,  and  that 
is  final,  so  far  as  the  litigant  is  concerned ;  is  that  correct  ? 

^Ir.  Digges.  That  is  correct,  sir,  and  many  cases  have  stated  the  con- 
cept in  just  those  words,  or  approximately  those  words.  By  way  of 
illustration,  I  might  also  say  that  this  is  the  Commission's  view  of  its 
own  functions.  In  a  recent  case.  Commissioner  Freer,  in  discussing 
an  appeal  from  the  Commission's  order,  had  this  to  say : 

In  that  appeal,  however,  the  door  will  be  closed  to  any  weighing  of  the  evi- 
dence hy  the  court,  since  the  finding  of  the  Commission  as  to  the  facts,  if  supported 
by  evidence,  shall  be  conclusive. 

That  mans  to  me  that  the  court  looks  at  the  record  for  one  purpose 
onl}',  and  that  is  to  see  Whether  or  not  there  is  substantial  evidence, 
acceptable  evidence  of  any  kind  to  support  any  finding  of  the  Com- 


26  AMEND  FEDERAL  TRADE   COMMISSION   ACT 

mission,  and  once  having  segregated  tliat  evidence  it  has  no  authority 
to  look  at  the  record  any  further,  and  I  think  the  courts  have  said  that 
in  their  decisions. 

Commissioner  Freer  is  exactly  right  in  what  he  says.  That  is  the 
law  as  it  has  been  interpreted  by  the  Supreme  Court  of  the  United 
States.  But  that  construction  of  the  law  results  in  placing  the  find- 
ings of  fact  by  the  Commission  in  a  category  higher  than  finding's  of 
fact  by  a  district  court  of  the  United  States. 

Another  difficulty  which  a  trial  attorney  has  in  his  cases  before  the 
Commission  is  that  he  finds  little  of  value  to  guide  him  in  prior  de- 
cisions by  that  body.  As  is  generally  known,  the  Connnission  really 
very  rarely  renders  an  opinion  to  accompany  its  decisions.  It  usually 
hands  down  findings  of  fact  and  an  injunctive  order  without  accom- 
panying conclusions  of  law.  Nor  does  the  Commission  consider  that 
it  is  bound  by  its  prior  decision  on  similar  facts.  I  was  reading  the 
other  day  from  a  brief  submitted  by  chief  counsel  for  the  Commission 
in  a  case  pending — now  decided — in  the  Second  Circuit  Court  of  Ap- 
peals. The  attorney  for  the  defendant  had  contended  that  the  Com- 
mission's order  w^ould  be  in  consistent  with  a  prior  decision  by  the 
Commission,  and  in  its  brief  the  Commission  replied : 

A  short  and  sufficient  answer  to  this  contention  is  that  the  Commission  is  no 
more  a  prisoner  of  the  doctrine  of  stare  decisis  than  are  tlie  courts.  Consequent- 
ly, even  if  the  Dodson  case  were  identical  with  the  case  at  bar  the  Commission 
would  not  be  bound  to  follow  it  if  it  deemed  the  decision  erroneous. 

That  is  pretty  phraseology.  It  almost  sounds  as  though  it  might  be 
good  law.  However,  I  quoted  that  statement  not  for  the  purpose  of 
entering  into  a  debate  on  dialectics,  or  debate  the  question  with  my 
good  friend,  Mr.  Kell}-,  who  is  here,  of  what  stare  decisis  really  means, 
but  for  the  purpose  of  illustrating  the  additional  burden  that  is  placed 
on  the  trial  attorney  before  the  Commission. 

Mr.  O'Hara.  Was  that  statement  made  before  or  after  one  of  the 
Supreme  Court  Justices  had  something  to  say  on  that  same  subject? 

Mr.  DiGGES.  Well,  Mr.  O'Hara,  we  could  get  into  a  very  lengthy 
discussion  here  on  stare  decisis,  and  time  is  very  much  of  the  essence. 
If  you  will  pardon  me,  I  would  rather  stick  a  little  more  closely 
to  my  knitting  at  this  stage.  This  statement  was  made  in  the  year 
1945,  about  the  month  of  April. 

My  friends  at  the  Commission — and  I  have  a  great  many  there — 
insist  that  lawyers  who  take  the  view  that  I  have  stated  here,  are 
taking  on  an  unnecessary  burden,  because  they  say  the  Commission 
only  decides  cases  on  the  preponderance  of  the  evidence  anyway. 
Well,  my  own  view  is  that  these  gentlemen  have  confused  substantial 
evidence  with  the  preponderance  of  proof.  They  are  entirely  different 
things.  Obviously,  there  must  be  some  substantial  evidence,  or  the 
Commission's  order  will  fall.  But  if  there  is  any  substantial  evidence 
the  court  is  without  discretion  in  looking  to  tlie  weight  of  the  evi- 
dence. Now,  there  may  very  well  be  some  shreds  of  substantial  evi- 
dence from  which  the  Commission  may  weave  an  order;  there  may 
be  some  shreds  of  evidence  on  every  point  at  issue  before  the  Commis- 
sion, but  that  is  a  very  different  thing  from  making  an  order  of  the 
Commission  stand  up  by  a  fair  preponderance  of  the  evidence  based 
on  the  entire  record.  In  any  event,  I  see  no  reason,  no  justifiable  rea- 
son, why  the  rule  of  proof  which  the  Commissioners  say  they  enforce 
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anyway  should  not  be  written  into  the  statute  if  that,  in  fact,  is  the 
rule  of  proof  which  they  enforce.  But  as  you  gentlemen  well  know, 
an  attorney  for  a  private  party  has  no  right  to  assume  that  in  his 
particular  case  before  the  Commission  it  is  going  to  decide  on  the  pre- 
ponderance of  the  evidence  when  the  courts  have  said  it  is  not  neces- 
sary, when  the  quotation  from  the  Commission  I  have  just  given 
3'ou  shows  they  know  it  is  not  necessary,  and  when  members  of  the 
Commission  are  changing  from  time  to  time,  and  they  may  change 
their  rules  from  time  to  time  as  the  Commissioners  change.  Or  they 
may  change  their  rules  if  the  Commissioners  do  not  change. 

Mr.  O'Hara.  Your  contention  is  that  every  case  is  a  new  horse 
race  ? 

Mr.  DiGGES.  That  is  right,  and  no  doctrine  of  stare  decisis  is  ever 
going  to  bind  them. 

]\Ir.  O'Hara.  It  is  refreshing.  You  never  know  where  you  are  at 
any  time. 

Mr.  DiGGES.  It  is  a  little  difficult,  of  course,  for  a  trial  lawyer  who 
is  given  the  responsibility  of  protecting  his  client's  interest,  to  be  put 
in  that  situation  where  you  don't  dare  give  him  any  judgment  on 
his  course  of  conduct. 

Mr.  O'Hara.  You  are  a  practicing  attorney.  Might  I  ask  you, 
if  you  please,  how  do  you  ever  advise  any  client  on  any  proposition 
of  law,  after  the  pronouncement  you  just  read,  and  also  directing  your 
attention  to  what  one  of  our  Supreme  Court  Justices  said.  I  am 
curious  about  that. 

Mr.  DiGGES.  Well,  sir,  I  think  the  only  way  a  conscientious  lawyer 
can  advise  his  client  today — although  this  is  apart  from  what  we 
are  talking  about — is  to  look  at  the  statute,  look  at  the  decisions,  read 
into  the  statute  and  read  into  the  decisions,  reasonable  and  unreason- 
able, and  then  if  there  is  any  segment  of  freedom  left  for  his  client, 
to  tell  him  to  take  that  course. 

Mv.  O'Hara.  And  then  tell  him  the  story  about  "the  uncertainty 
of  the  law." 

Mr.  DiGGES.  There  is  another  point  which  the  Commission  raises 
in  their  statement,  and  I  think  it  is  a  point  of  substance  and  de- 
serves some  scrutiny.  They  say,  "Well,  now  gentlemen,  if  you  are 
going  to  limit  our  powers  with  regard  to  passing  on  facts,  you  ought 
to  limit  the  powers  of  the  other  administrative  agencies,"  and  they 
cite  in  their  brief  the  Interstate  Commerce  CommissioUj  the  Securities 
and  Exchange  Commission,  the  National  Labor  Relations  Board,  and 
so  forth. 

Mr.  O'Hara.  They  are  all  very  sensitive  on  that  point,  I  understand. 

Mr.  DiGGES.  My  answer  to  that,  as  a  private  lawyer,  is  this:  If  I 
go  before  the  Connnission  charged  with  an  act  of  unfair  competition 
and  say  to  the  Commission,  "Well,  now,  gentlemen,  I  don't  think  I 
should  be  enjoined  here  because  my  competitors  are  doing  the  same 
thing,"  I  don't  think  I'd  get  to  first  base.  And  they  would  be  right 
about  it,  because  two  wrongs  have  never  yet  made  a  right. 

But  I  would  like  to  go  a  little  deeper  into  that  observation,^ and  that 
requires  that  we  look  squarely  at  what  this  thing  is  called  administra- 
tive process. 
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There  are  two  kinds  of  actions  which  are  taken  by  achninistrative 
agencies.  There  are  those  which  are  qiiasi-leo-islative  in  nature,  some- 
times called  the  rule-making  function,  and  then  there  are  those  which 
are  quasi  judicial  in  nature.  And  I  think  we  should  all  keep  clearly 
in  mind  that  whenever  the  Federal  Trade  Commission  acts  jnirsuant 
to  a  specific  complaint,  it  is  always  acting  in  a  quasi  judicial  capacity, 
because  its  acts  are  affecting  the  conduct  of  a  particular  person.  Some- 
times they  put  companies  out  of  business,  sometimes  they  destroy  their 
trade-mark,  or  cause  them  to  divest  themselves  of  corporate  assets. 
That  function  is,  and  I  pray  God  always  will  be,  a  judicial  function. 

Now,  it  has-  always  been  true,  and  I  hope  always  -will  be  true,  that 
the  judicial  acts  or  quasi-judicial  acts  of  administrative  agencies  are 
appealable,  just  as  the  decisions  of  our  inferior  courts  are  appealable. 
So  far,  so  good.  But  the  real  essence  of  this  question  is.  What  kind  of 
an  appeal  ?  And  that  again,  I  think,  in  this  particular  situation,  comes 
down  to  the  more  specific  question.  Is  the  Federal  Trade  Commission 
«o  expert  in  its  domain  that  its  findings  of  fact  should  be  given 
greater  weight  than  those  of  the  Federal  district  courts  of  the  United 
States  ?     I  think  not. 

The  Commission,  of  course,  has  experts  on  its  staff,  and  expert 
witnesses  are  adduced  before  the  Commission  in  litigated  matters.  But 
let  us  make  it  clear  that  every  member  of  the  Federal  Trade  Commis- 
sion is  himself  a  layman  with  regard  to  the  technical  questions  which 
come  before  him. 

Mr.  Rogers.  Let  me  ask  you  a  question  right  there.  Is  it  true  that 
the  members  of  the  Commission  delegate  their  functions  with  regard 
to  the  preparation  of  decisions  to  assistants  ? 

Mr.  DiGGES.  Well,  sir,  there  are  members  of  the  commission  here. 
1  can  only  state  to  you  what  my  understanding  is  in  that  regard.  I 
understand  that  each  Commissioner  has  a  legal  assistant  who  is 
assigned  to  him,  who  reads  the  records,  examines  briefs,  attends  the 
arguments,  but  so  far  as  I  know  does  not  attend  .the  trials.  What 
those  legal  assistants  do  with  regard  to  preparing  decisions,  I  don't 
know. 

Now,  the  members  of  this  Commission  are  lawyers — at  least,  the 
present  members  of  the  Commission  are  lawyers;  they  are  not  bac- 
teriologists, doctors,  chemists,  or  nutritionists.  They  are  triers  of  the 
facts,  just  as  our  Federal  district  courts  are  triers  of  the  facts.  They 
are  like  a  jury  in  some  respects.  But  in  one  very  important  respect  they 
are  quite  unlike  a  jury,  and  that  is,  in  the  case  of  a  jury  the  jury  sees, 
appraises,  evaluates  the  witnesses  themselves.  Now,  the  Federal  Trade 
Commissioners  never  see  a  witness.  They  pass  upon  the  record,  just 
as  an  appellate  court  passes  upon  the  record. 

What  transpires  is  that  there  are  hearings  before  a  trial  examiner 
of  the  Commission,  who  summarizes  the  evidence  that  is  taken  but 
who  has  no  power  to  determine  questions  of  weight,  of  credibility.  All 
that  he  does  is  to  pass  on  a  summary  of  the  evidence  that  has  been 
adduced  before  the  Commission. 

Mr.  O'Hara.  It  seems  almost  ironical,  does  it  not? 

Mr.  DiGGEs.  Well,  this  is  the  nature  of  the  administrative  process 
which  I  think  we  are  here  to  talk  about  today. 

Now,  I  ask  this  question  :  Can  it  be  said  that  in  those  circumstances^ 
where  there  is  no  opportunity  for  a  member  of  the  Commission,  who 
have  the  responsibility  of  passing  on  these  questions,  to  see  the  wit- 
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iiesses,  to  view  them,  whether  their  views  should  have  greater  weight 
than  the  fiiulings  of  the  Federal  district  courts  of  the  United  States? 
I  think  not.  I  cannot  bring  nij^self  to  believe  that  there  is  any  special 
attribute  held  by  the  members  of  the  Federal  Trade  Commission,  with 
a  7-year  tenure"^  of  othce,  which  is  not  held  by  the  members  of  our 
Federal  judiciary,  who  are  appointed  for  life,  subject  to  goocl  be- 
haviour. I  cannot  bring  myself  to  believe  that  the  members  of  the 
Federal  Trade  Commission  are  greater  experts  on  the  law  of  unfair 
( ()m})etition  than  a  Learned  Hand  or  a  Pai'ker  or  aHuddleston  or  a 
Knox. 

Mr.  O'Hara.  Will  you  let  me  ask  a  question  there? 

Mr.  DiociES.  Yes,  sir. 

Mr.  O'Hara.  Let  me  call  your  attention  to  the  fact  that  patent  cases 
may  be  tried  before  the  district  courts.  Most  of  the  Federal  judges 
are  certainly  not  experts  on  patent  laws  or  on  the  mechanics  of  the 
different  ])atents  involved.  But  that  seems  to  have  worked  out  rather 
satisfactorily,  has  it  not? 

Mr.  DiGGES.  I  think  so.  And  you  have  the  same  sort  of  questions 
with  regard  to  the  three  industries  most  particularly  concerned  here^ 
where  the  appellate  courts  are  passing  on  the  identical  questions  com- 
ing up  througli  tlie  Food  and  Drug  Administration  as  they  pass  on 
coming  up  from  tlie  Federal  Trade  Commission.  But,  curiously 
enough,  with  regard  to  the  Food  and  Drug  Administration,  they  have 
got  a  greater  poAver  of  review  than  they  have  here. 

I  hope,  gentlemen,  that  I  have  contributed  something  to  this  hearing' 
by  presenting  a  point  of  view  which  I  lionestly  believe  is  imperfectly 
understood  at  the  Federal  Trade  Commission.  The  appropriations 
of  Congress  pay  the  expenses  of  tliis  Commission  in  the  preparation  of 
its  cases.  There  are  no  similar  subsidies  for  a  private  party  before  the 
Commission.  In  more  cases  than  not  is  the  small  businessman  unable 
to  afford  expensive  lawyers,  and  any  relief  wdiich  would  result  in  giv- 
ing that  man  the  same  standing  and  the  same  dignity  before  the  Fed- 
eral Trade  Commission  that  he  is  entitled  to  as  a  matter  of  law  in  the 
Federal  district  courts  of  the  LTnited  States,  would,  in  my  view  and 
in  the  view  of  my  client,  be  decidedly  in  the  public  interest. 

I  don't  know  whether  you  gentlemen  have  any  questions ;  that  is  all 
I  have. 

Mr.  Reece.  Li  the  trial  of  cases  before  the  Commission,  are  the 
employees  of  other  Federal  agencies  equally  available  to  the  Com- 
mission and  the  defendant? 

Mr.  DiGGES.  Mr.  Reece,  I  have  had  only  one  experience  in  that 
regard.  It  was  several  years  ago.  We  desired,  in  behalf  of  the  re- 
spondent, to  have  the  testimony  of  a  representative  of  the  Bureau  of 
Standards.  We  thought  it  was  important  to  our  case.  He  replied  to 
us  that  he  could  not  testify  for  the  respondent  without  the  prior 
consent  of  the  Federal  Trade  Commission,  that  there  was  an  inter- 
departmental rule  of  comity  in  that  respect.  This  was  a  number 
of  years  ago;  I  think  in  1939.  Wliether  such  a  rule  actually  exists, 
or  whether  it  presently  exists,  I  don't  know. 

Mr.  O'Hara.  Don't  you  have  any  power  of  subpena  on  behalf  of 
your  client? 

Mr.  DiGGES.  Well,  there  is  a  point  that  I  brought  up  in  connection 
with  the  Attorney  General's  Committee  on  Administrative  Procedure 
or  Practices,  in  1938,  where  I  think  an  inequity  exists. 
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On  a  subpena  duces  tecum,  a  subpena  to  produce  documentary  evi- 
dence, or  documents,  you  must  file  a  request  for  that  with  the  Com- 
mission itself,  supported  by  an  affidavit  showing  the  alleged  materi- 
ality of  the  documents  sought  to  be  examined.  Now,  the  Commission 
can  either  grant  that  or  turn  it  down.  But  the  effect  is,  gentlemen,  to 
put  your  adversary  on  notice  in  advance  of  the  testimony  of  what  you 
are  going  to  jDrove.  I  think  that  is  a  real  hardship,  particularly  since 
you  have  no  right  to  get  a  bill  of  particulars  from  the  Federal  Trade 
Commission  as  to  the  particulars  of  their  case  against  you. 

Now,  as  regards  the  other  subpenas,  they  may  be  issued  either  upon 
request  of  the  trial  examiner,  or  the  Secretary  of  the  Commission.  In 
that  respect  I  have  never  had  any  experience  of  a  subpena  being  un- 
reasonably withheld.  But  on  this'  question  of  subpenas  to  produce 
documents.  I  think  the  rule  is  harsh  and  inequitable. 

Mr.  O'Hara.  Permit  me  to  ask,  What  did  happen  to  this  witness 
from  the  Bureau  of  Standards?     Did  he  appear? 

Mr.  DiGGES.  No,  sir.  The  consent  and  the  permission  of  the  trial 
counsel  was  not  forthcoming,  and  I  didn't  get  him. 

Mr.  Reece.  The  rule  you  refer  to  as  to  subpena  duces  tecum,  is  ap- 
plicable to  other  departments  as  well  as  the  Federal  Trade  Com- 
mission ? 

Mr.  Dtgges.  I  assume  so;  yes,  sir. 

Mr.  O'Hara.  Mr.  Digges,  in  your  practice  in  appellate  matters,  I 
assume  the  appellate  court,  or  the  circuit  couit.  from  time  to  time, 
have  stated  that  if  it  was  the  trier  of  facts  it  would  have  found  the 
facts  differently  in  stated  cases,  but  under  the  rule  established  it  would 
not  disturb  if  there  was  any  evidence  to  support,  and  affirmed  the 
decision. 

Mr.  Digges.  That  has  been  the  language  of  the  court,  sir,  in  some 
cases.  It  doesn't  happen  to  have  been  my  own  personal  experience. 
I  want  to 'say  this  in  all  fairness  to  the  Commission:  I  have  never 
had  to  appeal  a  Commission  decision,  so  that  what  has  happened  on 
appeal  is  something  of  which  I  do  not  have  any  personal  knowledge. 
But  there  are  cases  where  the  courts,  although  you  can  see  from  the 
language  they  were  resentful  of  the  harshness  of  the  Commission's 
orders,  felt  themselves  unable  to  do  anything  about  it. 

In  the  Segal  case,  to  which  reference,  I  think,  was  made  by  a  prior 
witness,  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  said  this 
in  commenting  on  the  obvious  bias  of  one  witness  for  the  Commission, 
and  the  great  body  of  testimony  the  other  way — it  ended  up  by  saying : 

Even  so,  if  the  Commission  wish  to  rely  upon  such  testimony,  we  may  not 
intervene  whatever  may  be  our  own  indisposition  to  accept  what  he  said. 

In  the  Smithsonian  Institute  case.  Judge  Swann,  of  the  second  cir- 
cuit, said  this : 

Until  recently  this  court  would  have  regarded  itself  as  competent  to  modify 
an  order  which  imposed  a  restraint  broader  than  the  necessities  of  the  case 
required.  Now  the  court  is  forbidden  to  disturb  that  measure  of  relief  which 
the  Commission  thinks  necessary. 

That  goes  back  to  the  point  which  Dean  Stason  was  discussing. 

Only  because  I  feel  constrained  to  follow  the  Herzfeld  decision,  regardless  of 
my  personal  views — 

says  Judge  Swann — 

am  I  willing  to  concur  in  affirming  paragraph  5  of  the  order. 
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Judge  Buffiiigton  in  the  third  circuit,  in  the  Curtis  Publishing  Co. 
case,  asked  this  question : 

What  supervisory  power  did  Congress  intend  sliould  be  exercised  by  the  courts 
of  appeals?  For  if  such  supervisory  power  which  is  one  of  substance  and  judi- 
cial in  its  nature  is  not  to  be  exerci^d  by  that  court,  then  it  is  manifest  that  the 
sui>ervi.sing  power  which  Congress  invoked  was  one  of  mere  shadow  and  not  of 
substance. 

That  sounds  like  they  are  not  very  happy  about  it,  from  my  point 
of  view,  and  I  think,  gentlemen,  it  really  comes  down  to  one  question 
upon  which  opinions  may  differ.  What  did  Congress  intend  when  it 
enacted  the  Federal  Trade  Commission  Act^  Did  it  intend  thai  this 
fact-finding  agency,  wdiicli  was  to  apply  the  law  of  unfair  competition 
as  known  to  the  common  law,  was  to  have  the  right  of  final  determina- 
tion on  questions  of  fact  wherever  there  was  any  evidence  to  support 
tliem,  or  did  it  intend  that  the  rule  of  substantial  evidence  meant  that 
the  courts  had  the  right  to  look  at  the  whole  record?  I  don't  know. 
I  Avas  not  there.  I  was  not  even  admitted  to  the  bar  at  the  time  this 
matter  was  before  the  Congress. 

Mr.  O'Hara.  Mv.  Digges,  has  that  rule  been  preserved  in  these  court 
decisions  on  that  point? 

Mr.  DiGGES.  I  can  only  say  this,  Mr.  O'Hara,  that  in  my  circuit,  the 
second  circuit,  the  courts  always  assumed  that  they  had  that  power 
until  the  Supreme  Court  of  the  United  States  in  FTC  versus  Herzfeld 
told  them  they  didn't  have  it,  so  that  the  men  on  that  Court  who,  as 
Mr.  Rabin  kriows,  are  men  of  substance  and  learning  and  men  who 
would  be  well  qualified  to  sit  on  the  Supreme  Court  of  the  United  States, 
were  confused,  and  said  so.  They  don't  like  the  present  situation,  as 
is  evident  from  their  opinions. 

Mr.  OHara.  Have  you  any  suggestions  for  a  remedy? 

Mr.  Digges.  I  haven't  reached  in  my  own  mind  appropriate  lan- 
guage, with  that  degree  of  particularity  advanced  here  by  the  first  wit- 
nesses, but  it  seems  to  me  that  if  you  get  to  the  root  of  this  question  and 
either  decMe  in  this  committee  here  and  now  what  Congress  really  in- 
rended,  or  what  it  intends  today  to  do,  wdiich  one  of  these  concepts 
is  right — was  it  the  intention  of  the  Congress  that  the  whole  record 
should  be  reviewed,  or  was  it  the  intention  of  the  Congress,  as  my 
friends  on  the  Commission  believe,  that  that  function  should  be 
specifically  taken  away  from  the  reviewing  courts,  and  if  it  is  the  in- 
tention of  the  Congress  that  the  powers  of  review  should  be  the  same 
in  respect  of  the  Federal  Trade  Commission  as  they  are  in  respect  of 
the  district  courts  of  the  United  States,  for  which  I  contend,  then  I 
think  you  ought  to  put  in  the  words  "fair  preponderance  of  evidence," 
or  "by  a  preponderance  of  the  evidence,"  and  you  wnll  have  language 
there  which  every  civil  court  in  the  United  States  will  understand. 

Mr.  Reece.  If,  as  you  contend,  that  was  the  purpose  of  Congress 
when  the  Federal  Trade  Act  was  enacted,  then  these  proposed  amend- 
ments become  only  clarifying  amendments? 

Mr.  DiGGES.  That  is  correct,  sir,  and  a  reaffirmation  of  what  at 
least  the  judges  of  the  second  Federal  circuit,  whose  views  I  follow 
with  considerable  respect,  have  to  say  on  that  particular  subject. 

Mr.  0'H\RA.  Mr.  Digges,  I  have  a  high  respect  for  the  purpose  for 
which  the  Federal  Trade  Commission  was  created.  It  does  seem  that 
the  trier  of  the  facts,  the  actual  trier  of  fact — who  is  called  a  referee — 
as  I  understood 
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Mr.  DiCxGES.  Trial  examiner. 

Mr.  O'Hara.  The  trial  examiner,  who  observes  the  witnesses,  should 
certainly  have  some  responsibility  for  making  a  recommendation  as 
to  the  facts.  He  is  the  one  who  sees  the  witness,  and  the  only  one, 
as  I  understand,  in  these  proceedings,  who  does.  Should  he  not  have 
some  authority  to  make  findings? 

Mr.  DiGGES.  Well,  sir,  I  think  you  have  raised  a  question  that,  while 
I  have  not  been  privy  to  any  discussion  with  the  Federal  Trade  Com- 
mission on  this  particular  point,  I  should  say  the  question  whether 
those  Commissioners  have  the  power  to  delegate  their  functions  of 
deciding  these  questions  to  paid  employees  of  the  Commission.  I 
don't  know.  I  think  there  is  a  nice  question  of  law  there.  I  think  it 
is  a  nice  question  of  law,  for  example,  with  regard  to  the  very  incisive 
question  which  w^as  put  by  one  of  the  committeemen  here  as  to  whether 
or  not  those  Commissioners  are  now  delegating  their  authority  to 
legal  assistants,  upon  which  I  profess  no  knowledge — I  am  merely 
stating  wliat  I  am  informed  to  be  the  fact. 

But  I  think,  Mr.  O'Hara,  that  your  question  is  probably  more  prop- 
erly related  to  what  is  known  as  the  American  Bar  Association  bill — 
at  least  that  is  v;hat  we  call  it  outside  the  Congress,  I  understand  it  is 
called  S.  7  around  here — there,  if  the  prosecuting  functions  are  dif- 
ferentiated from  the  judicial  functions,  theji  I  think  very  well  that 
a  larger  degree  of  authority  should  be  given  to  these  men.  Their 
findings,  or  their  report  upon  the  evidence  is  not  even  part  of  the 
record  under  the  present  rules  of  the  Federal  Trade  Commission.  lu 
that  regard,  may  I  just  add  this  word:  I  don't  think  that  the  com- 
parison which  the  Federal  Trade  Commission  has  made  with  the 
Interstate  Commerce  Commission  is  a  YQiy  felicitous  one.  While 
I  never  practiced  before  the  Interstate  Commerce  Commission,  I  have 
been  informed  that  when  that  agency  sits  in  a  determination  of  a 
case,  it  sits  as  an  independent  court  without  any  predetermination  as 
to  who  is  right  or  who  is  wrong.  I  mean,  there  are  privt^te  parties 
involved  in  connection  with  those  cases. 

The  difference  with  regard  to  the  Federal  Trade  Commission — 
and  these  gentlemen  did  not  create  the  statute;  it  is  a  criticism  which 
really  should  be  directed  to  Congress — is  that  the  very  act  itself  re- 
quires a  predetermination  before  a  complaint  may  issue.  It  says, 
"Whenever  the  Commission  shall  have  reason  to  believe  that  a  pro- 
ceeding by  it  shall  be  in  the  public  interest,"  then  it  shall  issue  its 
complaint.  So  the  act  itself  requires  these  gentlemen,  at  least  on  a 
prima  facie  basis,  to  have  some  conclusion  with  regard  to  the  merits 
or  demerits  of  the  controversy.  That  is  very  different  from  the  Inter- 
state Commerce  Commission. 

Mr.  O'Hara.  Mr.  Digges,  you  touch  upon  something  which  has  given 
me  a  lot  of  concern— the  present  acts  of  Congress  directed  to  this  and 
other  branches  of  the  Government  in  that  very  situation,  v/herein  we 
have  a  citizen  of  this  country  charged  with  a  violation  of  some  Federal 
law,  and  where  the  judge  and  the  jury  and  the  prosecutor  and  the 
hangman  are  practically  all  the  same  person,  or  in  the  same  category, 
which  has  always  been  rather  shocking  to  me.  Because,  if  I  am  charged 
with  a  crime,  I  go  into  court  and  the  prosecutor  prosecutes  me,  but 
I  have  the  confidence  that  the  jury  and  the  judge  are  neutral.  I  think 
this"  administrative  phase  of  v.hat  we  sometimes  call  bureaucracy  is  a 
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serious  tiling  unless  we  have  somewhere  along  the  line  the  right  of 
judicial  review  on  the  merits.  I  am  very  nuich  concerned  about  that 
and  its  effect  upon  the  country  and  its  future.  Certainly  in  some  in- 
stances, even  the  liberty  of  our  citizens  is  involved;  certainly  very 
serious  property  rights  are  involved  in  that  situation. 

Mr.  Reece.  And  it  was  because  of  the  conditions  and  circumstances 
to  which  you  refer  I  assume  that  caused  the  Second  Circuit,  again  in 
the  John  Bene  case,  to  say  that  the  Federal  Trade  Commission,  like 
man}'  other  modern  administrative  legal  experiments,  is  called  upon 
continuously  to  act  as  complainant,  judge,  and  counsel. 

Mr.  DiGGES.  May  I  be  philosophical  for  just  a  moment  in  answer 
to  Mr.  O'Hara's  question?  I  think  there  are  anicmg  citizens  of  this 
country,  and  particularly  among  businessmen  of  this  country,  two 
trends  which  are  of  great  danger  to  what  has  often  been  referred  to 
as  the  American  way  of  living,  and  by  other,  and  erroneously  so,  as  the 
system  of  free  enterprise,  because  we  have  never  had  any  system  of 
free  enterprise  in  this  country,  and  never  will  have.  What  we  have 
had  is  a  system  of  private  competitive  enterprise  under  law,  which  is 
a  very  different  thing.  However,  a  great  deal  of  power  is  achieved 
by  administrative  agencies — and  I  am  not  talking  about  the  Federal 
Trade  Commission  now,  but  administrative  agencies  generally. 

Mr.  OT^ARA.  Let  me  change  my  question  and  make  it  general. 

Mr.  DiGGES.  Yes,  because  of  the  fact  that  men  fritter  away  their 
liberties  because  it  is  inconvenient  to  fight  for  them ;  it  is  not  worth 
the  time  involved  to  come  down  and  fight  for  your  liberties.  That  is 
one  thing.  And,  of  course,  every  time  a  man  fails  to  fight  for  his 
liberties,  the  power  of  bureaucracy  has  grown  in  that  respect.  Sec- 
ondly, and  this  has  some  specific  application  to  this  hearing  going  on 
here  today,  is  the  feeling  among  businessmen  that  Government  touches 
them  at  so  many  points  and  in  so  many  ways  that  they  do  not  dare  to 
come  down  here  and  tell  you  what  they  really  feel.  I  have  had  clients 
of  ni}'  own  who  raised  serious  question  as  to  whether  I  should  appear 
here,  for  fear  of  possible  repercussions  against  them  by  the  Federal 
Trade  Commission.  I  know  that  is  a  lot  of  nonsense.  I  can't  conceive 
of  men  of  integrity  that  head  the  Federal  Trade  Commission  doing 
any  such  thing,  but  there  is  that  feeling.  And  those  two  things,  in  my 
field  of  observation,  are  things  which  are  very  dangerous. 

Now,  Mr.  Chairman,  I  am  acting  as  messenger  .in  this  regard.  I 
have  been  asked  to  file  with  the  committee  a  brief  in  behalf  of  the 
Motor  &  Equipment  Manufacturers  Association,  which  is  an  organ- 
ization made  up  of  a  lot  of  small  manufacturers,  and  some  large  ones, 
in  which  they  have  addressed  themselves  specifically  to  the  statement 
made  to  this  committee  by  the  Federal  Trade  Commission.  It  is  not 
my  brief,  and  I  do  not  want  the  record  to  indicate  it  is  my  brief.  I  am 
merely  handing  it  in  for  the  record. 

Mr.  Rabix.  It  will  be  received. 

(The  brief  referred  to  will  be  found  at  the  end  of  the  clays 
proceedings. ) 

Mr.  Reece.  There  has  been  sent  to  me  a  brief  which  was  prepared 
by  Chadbourne,  Wallace,  Parke  &  Whiteside  in  support  of  this  bill, 
and  there  will  be  others,  which  I  would  like  to  have  appear  in  the 
record. 
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There  is  also  a  letter  from  Carl-  M.  Anderson,  chairman  of  the 
legislative  committee  of  the  drug,  chemical,  and  allied  trades  section, 
Board  of  Trade,  New  York  City;  a  resolution  by  the  Chamber  of 
Commerce  of  the  State  of  New  York ;  and  a  brief  by  G.  V.  Thompson, 
vice  president  and  secretary  of  the  Cream  of  Wheat  Corp.,  Minne- 
apolis, Minn.  Also  a  brief  by  Mr.  John  Mueller,  legislative  committee 
cochairman,  of  the  Associated  Drug  &  Chemical  Industries  of 
Missouri  and,  as  I  have  said,  there  will  be  others. 

These  briefs  will  appear  at  the  end  of  the  day's  proceedings,  and  I 
would  like  the  briefs  thus  submitted  to  appear  in  the  same  type  as 
though  presented  in  person. 

(The  papers  referred  to  are  as  follows :) 

Statement  of  the  Motor  and  Equipment  Manufacturers  Association 
IN  Support  of  H.  R.  2390 


The  Motor  and  Equipment  Manufacturers  Association  respectfully  submits  for 
consideration  of  the  Committee  on  Interstate  and  Foreign  Commerce  the  I'oUow- 
ing  brief  advocating  passage  of  H.  R.  2390,  a  bill  to  amend  the  act  creating  the 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  a\id  for  other 
purposes. 

The  Motor  and  Equipment  Manufacturers  Association  is  a  trade  association  in- 
corporated under  the  laws  of  the  State  of  Illinois.  Its  object  is  "to  foster  the 
commercial  interests  of  its  members  in  the  manufacture,  sale,  service,  and  use  of 
fabricated  and  raw  materials,  component  parts,  machinery,  tools,  and  devices 
of  all  kinds  in  the  automotive,  aircraft,  marine,  and  related  industries,  and  to 
encourage  friendly  intercourse  among  its  members  for  their  vpelfare  and  the 
advancement  of  their  trade  interests." 

The  association,  known  throughout  the  industry  as  MEMA,  has  been  func- 
tioning since  1804  as  the  organized  voice  of  leading  manufacturers  of  parts, 
accessories,  shop  equipment,  service  tools,  and  maintenance  materials  in  the 
automotive  and  allied  fields.  ME^IA  membership  is  comprised  of  manufactur- 
ers and  is  available  to  any  company  of  good  repute  actually  engaged  in  the  pro- 
duction or  manufacture  of  any  of  the  above-listed  automotive  or  allied  pi'oducts. 

Under  the  present  wording  of  the  Federal  Trade  Commission  Act,  "the  findings 
of  the  Commission  [upon  appeal]  as  to  the  facts,  if  supported  by  evidence,  shall 
be  conclusive." 

The  Reece  bill  would  amend  this  provision  so  that  the  Commission's  findings 
would  be  conclusive  "if  supported  by  the  preponderance  of  the  evidence." 

It  is  important  that  there  be  a  clear  and  accurate  understanding  of  the  effects 
that  such  an  amendment  will  have. 

As  the  Commission  correctly  points  out  in  its  published  statement  with  regard 
to  this  bill,  the  courts  have  held  that  the  word  "evidence,"  now  required  in  order 
to  render  the  Commission's  findings  conclusive,  must  be  deemed  to  be  qualified 
by  the  word  "substantial."  However,  "substantial"  is  a  word  of  art,  and,  as 
applied  by  the'courts  to  the  cases  before  them,  does  not  have  the  breadth  of 
scope  implied  in  its  ordinary  usage,  or  as  implied  by  the  Commission  in  its 
statement. 

What  the  courts  m^an  when  they  say  that  there  must  be  "substantial"  evidence 
to  support  the  Commission's  findings  is  merely  that  the  record  must  contain 
some  evidence  of  a  more  substantial  nature  than  mere  rumor,  guesswork,  con- 
jecture, or  ambiguity.  The  latter  obviously  are  not  enough  to  render  a  finding 
conclusive. 

However,  if  the  appellate  court,  upon  searching  the  record,  is  able  to  find  any 
evidence  at  all  contained  in  it  which  amounts  to  more  than  the  insubstantial 
character  above  indicated,  then  it  is  bound  by  the  Commission's  findings  of  fact, 
based  upon  such  evidence,  regardless  of  what  other  evidence  there  may  be  in 
the  record  to  controvert  it  {FTC  v.  Berchvui  Co.,  257  U.  S.  441  (1922)  ;  Harriet 
Huhbnrd  Aver,  Inc.,  v.  FTC,  15  F.  (2d)  274  (C.  C.  A.  2d,  1926),  certiorari  denied, 
273  U.  S.  759) . 
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111  other  words,  in  determining  whether  or  not  there  is  evidence  such  as  to 
render  the  Commission's  finding  conclusive,  the  court  is  restricted  to  determining 
whether  any  such  evidence  appears  in  the  record,  and,  once  having  found  it,  the 
court  cannot  talce  into  consideration  its  relationship  to  other  evidence,  regard- 
less of  how  persuasive  or  how  plentiful  the  controverting  proof  may  he. 

For  example,  let  us  assume  a  case  in  which  a  single  eyewitness  has  testified, 
from  bare  memory,  as  to  the  occurrence  of  a  certain  event.  Inasnmch  as  his 
testimony  is  not  vague  rumor  or  speculation,  it  constitutes  substantial  evidence 
within  the  meaning  of  the  rule  under  discussion.  Since  it  does  so  qualify,  findings 
of  fact  based  upon  that  kind  of  testimony  are  binding  upon  the  circuit  court  of 
appeals  in  spite  of  the  fact  that  the  record  might  contain  contradictory  testimony 
of  numerous  unimpeachable  witnesses  supported  by  objective  evidence  in  the 
nature  of  photographs  or  other  credible  evidence.  The  appellate  court  is  pre- 
cluded from  taking  into  account  the  contradictory  testimony  and  evidence,  as 
that  would  constitute  a  weighing  of  the  evidence,  which  it  may  not  do,  in  view 
of  the  statutory  provision  that  the  Commission's  finding  is  conclusive  because 
there  is  "substantial"  evidence  to  support  it,  that  is,  the  competent,  relevant, 
material,  and  otherwise  admissible  testimony  of  the  single  witness  referred  to 
above.  If  the  te-^tiinony  of  the  single  witness  has  been  leased  upon  m^'re  nunor, 
the  circuit  court  of  appeals  could  have  disregarded  it  is  not  being  "substantial," 
but  as  it  was  not,  it  must  be  accepted  by  that  court  as  sufticient  to  support  the 
Commission's  findings,  even  though  the  court  itself  would  disagree  with  the 
Commission's  findings.  That  is  the  sole  extent  of  the  rule  announced  by  the 
court  that  the  evidence  to  support  a  Commission's  finding  must  be  "substantial." 

The  Reece  bill  seeks  to  vest  in  the  circuit  courts  of  appeal  the  authority  to 
consider  the  evidence  in  support  of  the  Commission's  finding  of  fact  in  its  re- 
lationship to  the  other  evidence  introduced  during  the  course  of  the  proceeding ; 
in  other  words,  to  allow  it  to  weigh  the  evidence  to  the  extent,  at  least,  of  de- 
termining whether  or  not  the  Contmission's  finding  was  supported  by  a  pre- 
ponderance of  the  evidence. 

II 

Fair  play  demands  that  the  defendant  in  a  judicial  or  quasi-judicial  proceed- 
ing, have  his  rights  determined  upon  the  fair  preponderance  of  the  evidence. 
There  is  no  tolerance  within  the  American  concept  of  justice  for  imposition  of 
penalties  or  deprivation  of  rights  when  the  weight  of  the  evidence  discloses 
that  the  respondent  has  conducted  himself  with  propriety. 

If  the  Federal  Trade  Commission  should  be  required  to  determine  proceedings 
before  it  upon  the  fair  preponderance  of  the  evidence,  ability  of  the  appellate 
courts  to  affirm  the  Commission's  findings  after  an  unrestricted  examination 
into  the  matter  would  foster  confidence  in  and  enhance  the  prestige  of  the  Cora- 
mission.  If.  on  the  other  hand,  the  outcome  of  the  Federal  Trade  Commission 
proceedings  is  to  continue  to  be  controlled  by  factors  other  than  the  fair  pre- 
ponderance of  evidence,  it  would  represent  a  deplorable  condition  of  moral  bank- 
ruptcy and  judicial  impotency  that  would  turn  away  the  victim  without  a  remedy. 

Thus  far,  we  have  considered  the  public  interest  only  insofar  as  it  concerns 
respondents  in  Federal  Trade  Commission  proceedings,  for  it  is  upon  those  re- 
spondents that  the  impact  of  injustice  most  directly  falls.  No  legislative  in- 
quiry into  the  desirability  of  the  Reece  bill  would  be  complete,  however,  without 
a  consideration  of  its  salutary  benefits  to  the  consuming  public. 

If  any  single  thing  were  to  be  designated  as  most  distinctive  of  the  American 
competitive  economy,  it  would  be  the  care  with  which  merchandise  is  developed, 
manufactured,  packaged,  and  distributed  to  suit  every  need,  desire,  and  whim 
of  the  consumer.  It  is  to  the  consumer's  advantage  that  he  may  be  informed 
as  to  the  extent  of  the  benefits  to  be  derived  from  the  various  articles  of  mer- 
chandise available  in  the  market.  In  the  case  of  new  and  improved  products 
and  processes,  this  is  more  than  desirable,  as  it  becomes  a  matter  of  public 
concern. 

Yet,  under  the  Federal  Trade  Commission  Act  as  now  written,  the  Commis- 
sioners are  empowered  to  withhold  such  desirable  advice  and  information  from 
,  the  American  public  notwithstanding  that  the  fair  preponderance  of  evidence 
may  reveal  the  obvious  welfare  of  the  public  in  learning  of  such  new  and  im- 
proved products  and  processes. 
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III 

The  Commission's  argument  against  those  provisions  of  the  Reece  bill  which 
would  enlarge  judicial  review  are  divided  into  two  headings:  (1)  the  increased 
judicial  authority  is  unnecessary;  and   (2)   it  is  inadvisable. 

The  mere  fact  that  the  Commission  opposes  a  requirement  that  its  orders 
be  based  upon  a  preponderance  of  the  evidence,  necessarily  implies  a  desire 
upon  its  part  to  retain  its  present  power  to  decide  the  rights  of  respondents  in  a 
manner  that  runs  counter  to  the  weight  of  the  evidence.  So  self-condemnatory 
is  this  position  that  further  refutation  would  be  superfluous.  Any  governmental 
commission  which,  vested  with  the  responsibility  of  determining  important  and 
valuable  public  and  private  rights,  desires  freedom  to  do  so  regardless  of  a  pre- 
ponderance of  the  evidence,  needs  by  very  virtue  of  such  a  philosophy  to  be  the 
subject  of  effective  judicial  review. 

Aside  from  the  foregoing,  however,  the  sole  argument  advanced  by  the  Com- 
mission to  demonstrate  that  judicial  authority  to  test  its  decisions  by  the  stand- 
ard of  the  preponderance  of  evidence  is  unnecessary,  becomes  patently  unsound 
upon  analysis. 

In  this  connection,  the  Commission  urges  that  under  the  present  law,  the  ap- 
pellate courts  possess  power  to  vacate  any  findings  which  are  not  supported  by 
substantial  evidence.  So  far  so  good,  and  in  this  statement  the  Commission  is 
correct.  However,  it  goes  further  to  say  that  this  is  equivalent  to  the  appellate 
authority  of  the  courts  as  to  regular  jury  cases  or  trial-court  determinations 
in  the  Federal  district  courts,  and  that  to  confer  upon  the  circuits  courts  power 
to  overrule  findings  by  the  Commission  which  are  not  supported  by  a  preponder- 
ance of  the  evidence  would  be  to  give  such  courts  power  beyond  those  ordinarily 
possessed  by  them  in  the  regular  judicial  process. 

Anyone  who  has  been  present  at  a  jury  trial  knows  that  a  regular  and  major 
portion  of  the  judge's  charge  to  the  jury  is  devoted  to  instructions  that  it  must 
decide  the  case  before  it  upon  the  fair  preponderance  of  the  evidence.  This 
is  a  legal  requirement.  Any  jury  verdict  which  does  not  conform  to  it  may  be 
set  aside  either  by  the  trial  court  itself  or  by  a  circuit  court  upon  ap])eal. 

The  Commission  has  found  and  quoted  some  language  to  the  eJTect  tha-t  ap- 
I)ellate  review  as  to  the  acceptance  of  substantial  evidence  to  support  a  finding 
is  equivalent  to  the  scope  of  review  of  motions  for  directed  verdicts.  But  the 
Commission  overlooks  the  important  fact  that  there  is  in  the  regular  civil  trial 
a  further  motion  to  set  aside  a  jury's  verdict  as  being  contrary  to  the  weight  of 
the  evidence  which  is  different  from  and  additional  to  the  motion  to  direct  a 
verdict  (Adams  v.  United  States,  116  F.   (2d)  199   (C.  C.  A.  7,  1940)). 

As  to  district  court  trials  by  a  judge  without  a  jury,  rule  52b  of  the  Federal 
Rules  of  Civil  Procedure  provides :  "*  *  *  when  findings  of  fact  are  made  in 
actions  tried  by  the  court  without  a  jury,  the  question  of  the  sufficiency  of 
the  evidence  to  supjwrt  the  findings  may  thereafter  be  raised.     *     *     *."' 

Certainly,  the  present  ix)wers  of  the  circuit  courts  to  review  findings  by  the 
Commission  on  the  sole  basis  of  whether  or  not  there  is  any  substantial  evi- 
dence in  the  record  to  support  them  falls  far  short  of  their  jK^wer  to  pass  upon 
motions  to  set  aside  the  vei'dict  of  a  jury  as  being  contrary  to  the  weight  of  the 
evidence,  or  to  determine  the  "sufficiency  of  the  evidence  to  support  the  findings" 
of  district  court  trial  judges. 

Even  if  the  Commission's  arguments  in  this  regard  were  sound,  it  would  never- 
theless not  justify  the  conclusion  sought  to  be  drawn  by  the  Commission.  There 
are  many  other  factors  which  distinguish  a  proceeding  before  the  Commission 
from  a  regular  civil  trial,  and  the  differences  are  such  as  to  require  more  ex- 
tensive powers  of  review  upon  appeal  in  Commission  cases  than  are  necessary 
to  the  administration  of  justice  in  civil  trials. 

In  the  first  place,  proceedings  before  the  Commission  are  not  governed  by 
ordinary  rules  of  evidence    (Phelps  Dodge  Refining   Corporation  v.   FTC, — — 

F.    (2d)"  (C.  C.  A.  1943)  ;  John  Bene  &  Sons,'  Ine.  v.  FTC,  299  Fed.  468 

(C.  C.  A.  2d,  1924) ).  The  rules  which  are  administered  in  civil  trials  have  been 
evolved  out  of  centuries  of  experience  and  intensive  thought  in  order  to  assure 
that  the  evidence  permitted  to  be  heard  by  a  jury  is  best  adapted  to  the  non- 
prejudicial determination  of  the  essential  facts.  Under  such  circumstances,  a  . 
finding  that  substantial  evidence  has  been  presented  during  the  course  of  the 
case  in  support  of  the  jury's  finding  is  assurance  that  evidentiary  matter  of 
real  weight,  competency,  and  importance  has  been  adduced  during  the  course  of 
the  trial. 
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In  a  Commission  proceeding,  however,  the  respondent  has  no  such  safeguard. 
The  protective  rules  of  evidence  may  be  disregarded.  Statements  or  documents 
may  be  introduced  into  evidence  to  support  the  finding,  which  would  be  inad- 
missible and  hence  insufficient  to  support  a  decree  in  a  civil  case. 

Another  distinction  of  vital  importance  is  that  a  jury  is  impartial.  The  Com- 
mission, on  the  other  hand,  for  all  of  its  conscious  desire  to  be  honest,  objective, 
and  fair,  inescapably  approaches  a  determination  of  proceedings  before  it  midst 
an  aura  of  prejudgment.  This  arises  out  of  the  fact  that  the  Commission  is  not 
only  the  court  but  the  prosecutor  as  well,  and  may  even  furnish  witnesses  for 
the  Government  from  among  its  own  employees  and  agents.  The  mere  fact  that 
the  Commission  issues  a  complaint  requires  a  preliminary  determination  by  it 
that  the  respondent  has  violated  its  precepts.  (Section  5  of  the  Federal  Trade 
Commission  Act  authorized  issuance  of  a  complaint  only  "whenever  the  Com- 
mission shall  have  reason  to  believe  [the  respondent]  has  been- or  is  using  any 
unfair  method  of  competition  or  deceptive  act  or  practice  in  commerce.") 

Many,  if  not  most,  of  the  Commission's  findings  of  wrongdoing  by  respondents 
are  based  upon  the  interpretation  which  it  attaches  to  certain  forms  of  com- 
mercial activity  and  practice,  interpretations  to  which  fair-minded  strangers 
might  not  agree.  The  very  issuance  of  a  complaint  in  sych  a  case  bears  testi- 
mony to  the  existence  of  such  a  point  of  view  at  the  Commission,  and  the  same 
thought  processes  that  led  the  Commission  to  issue  the  complaint  motivate  the 
ultimate  decision  upon  the  issues  raised  by  the  complaint.  If  this  is  not  predeter- 
mination, we  do  not  know  what  the  word  means.  Commission  proceedings  are 
more  truly  activities  of  enforcement  than  of  adjudication.  In  the  light  of  the 
the  evils  which  may  arise  out  of  so  fertile  a  source  of  activity,  it  becomes  appai'- 
ent  that  greater  protection  by  way  of  judicial  review  is  needed  than  in  civil 
trials,  where  the  predisposing  factors  to  injustice  do  not  exist. 

That  this  is  a  real  and  not  an  imaginary  evil  artificially  conjured  up  for  pur- 
poses of  scholastic  debate  is  strikingly  illustrated  by  the  case  of  Marquette  Cement 
Manufacturing  Company  v.  Federal  Trade  Commission,  (C.  C.  A.  Seventh, 
1945).  In  that  case,  the  respondent  before  the  Commission  sought  to  have 
the  Commission  disqualify  itself  from  conducting  the  proceeding  on  the  grounds 
of  bias  and  prejudgment.  It  attempted  to  introduce  before  the  Commission  23 
documentary  exhibits  covering  a  period  from  1927  to  1941,  and  showing  that, 
prior  to  the  respondent's  hearing,  the  Commission  had  already  arrived  at  a  deter- 
mination as  to  what  the  outcome  should  be. 

The  Commission  would  not  even  permit  the  exhibits  to  be  introduced  into 
evidence.  However,  the  exhibits  did  come  before  the  circuit  court  of  appeals 
in  the  course  of  a  proceeding  by  the  respondent  to  have  the  Commission's  deter- 
mination review.  The  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  was 
forced  to  decide  that  it  was  powerless  to  compel  the  Commission  to  disqualify 
itself  even  though  prejudgment  might  have  existed.  It  based  this  decision  upon 
the  fact  that  Congress,  which  created  the  Commission,  did  not  provide  for  its 
disqualification,  even  though  bias  might  exist.  Some  of  the  statements  in  the 
opinion  of  the  court  are  highly  illuminating. 

"Congress  is  the  creator  of  all  inferior  Federal  courts,  as  well  as  administrative 
agencies.  The  jurisdiction  and  authority  of  each  is  confined  solely  to  that  which 
Congress  bestows.  There  are  no  limitations  upon  this  congressional  power 
other  than  the  Constitution.  Congress  has  conferred  up<»n  a  litigant  the  right 
to  challenge  the  qualification  of  a  judge,  provided  such  litigant  complies  with  the 
statutory  mandate.  On  the  other  hand,  no  such  right  has  been  conferred  upon 
a  litigant  before  the  Federal  Trade  Commission.  In  our  view,  the  right  to  dis- 
qualify a  trier  of  facts  created  by  Congress,  whether  it  be  a  judge  or  an  adminis- 
trative agency,  is  a  matter  for  Congress.  Such  right  may  be  conferred  or  with- 
held as  Congress  deems  advisable." 

******* 

"In  conclusion,  we  are  not  unsympathetic  to  the  criticism  directed  at  the  Com- 
mission by  Marqviette,  a  criticism  much  aimed  at  all  administrative  agencies, 
to  the  effect  that  their  multiple  functions  as  prosecutor,  judge,  and  jury  con- 
stitute an  abridgment  of  the  cherished  right  to  a  fair  and  impartial  hearing.  On 
the  other  hand,  as  already  jwinted  out.  they  are  the  creatures  of  Congress  and 
it  is  not  within  the  province  of  courts  either  to  emasculate  or  enlarge  the  powers 
which  it  has  conferred.  Any  appeal  for  relief  should  be  made  to  Congress  rather 
than  to  the  courts." 

A  third  distinction  is  that  in  civil  trials  the  trier  of  the  fact,  whether  it  be 
judge  or  jury,  has  the  all-important  opportunity  of  personally  viewing  the  wit- 
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nesses.  This  is  the  most  vital  factor  in  their  process  of  deciding  the  weight  to 
bo  given  to  conflicting  testimony,  and  in  passing  npon  tlie  credibility  of  the 
various  persons  who  take  tlie  stand.  By  virtue  of  this  opportunity,  tlie  trial 
judge,  or  jury,  possesses  an  advantage  in  passing  upon  the  evidence  which  is 
lacking  in  appellate  courts.  In  Commission  proceedings,  however,  the  five  com- 
missioners who  initially  pass  upon  the  facts,  stand  in  no  better  position  with 
regard  the  evidence  than  does  the  appellate  court  which  reviews  their  findings. 
Both  base  their  determination  solely  upon  the  same  printed  record,  and  neither 
of  them  views  the  witnesses  or  the  trial  itself.  Thus,  while  there  may  in  civil 
trials  be  justification  for  according  the  appellate  courts  less  power  than  the 
trial  courts  to  pass  upon  the  facts,  there  is  no  such  reason  with  regard  to  Com- 
mission proceedings. 

IV 

The  Commission's  contention  that  it  is  inadvisable  for  apijellate  courts  to  be 
enabled  to  decide  whether  or  not  findings  are  based  upon  the  preponderance  of 
the  evidence  may  be  subdivided  into  three  headings:  (1)  That  the  Commissiou 
is  better  prepared,  as  an  expert  upon  the  matters  tried  before  it,  to  make  such 
a  determination;  (2),  that  the  courts  would  fall  into  the  error  of  substituting 
quantity  of  evidence  for  weight  of  evidence;  (.^)  that  thore  would  be  conflicting 
determinations  upon  the  same  set  of  facts  by  different  circuit  courts  of  appeal. 

All  of  these  contentions  are  without  merit. 

If  the  courts  are  inexpert  in  matters  which  come  up  to  them  through  the  Com- 
mission, then  they  nnist  necessarily  be  labeled  inexpert  in  the  matters  which 
they  handle  in  the  ordinary  day-to-day  course  of  their  regular  judicial  function. 
AVe  doubt  that  there  is  any  subject  matter  the  Commi.ssion  can  name  which  comes 
before  it  that  doesn't  also  come  to  the  circuit  courts  of  appeal  through  its  review 
of  district  court  decisions.  Intricate  matters  of  bankruptcy,  corporate  affairs, 
real  estate  matters,  unfair  competition,  economic  conditions,  and  the  like,  all 
form  the  regular  grist  of  the  judicial  mill.  Minds  wliich  over  the  years  of  a  life 
tenure  in  ofliee  have  become  sharpened  to  such  matters  do  not  become  dulled 
to  those  situations  when  they  are  presented  in  appeals  from  Commissiou  orders. 
Possibl.y  the  most  specialized  factual  circumstances  with  which  the  Commission 
deals  are  those  relating  to  technical  questions,  relating  to  foods,  drugs,  and 
cosmetics.  Yet,  the  circuit  courts  of  appeal,  apparently  oblivious  of  any  mental 
impediment,  review  with  apparent  competency  those  very  same  matters  in  con- 
rection  with  Food  and  Drug  Administration  proceedings  originating  in  district 
court  actions.  Additionally,  under  section  1,3  of  the  Federal  Trade  Commission 
Act,  a  temporary  injunction  may  be  sought  by  the  Commission  in  a  district  court, 
based  upon  precisely  the  same  matters  which  are  to  be  litigated  before  the  Com- 
mission itself.  Is  it  to  be  claimed  that  the  same  type  of  judicial  mind  which 
is  called  upon  to  determine  the  propriety  of  issuing  such  an  injunction  is  not 
sufficiently  expert  to  judge  the  facts  involved  in  the  course  of  an  appeal? 

A  similar  underestimation  of  judicial  intelhgence  is  implied  by  the  Commis- 
-sion's  claim  that  the  appellate  courts  will  confuse  quality  of  evidence  with 
iquantit.v.  If  the  relative  expertness  of  the  appellate  courts  and  the  Federal 
iTrade  Commission  to  deal  with  such  concepts  is  to  be  estimated,  the  former 
lUTust  be  considered  to  have  the  advantage  by  far,  for  this  is  exactly  the  field 
with  which  it  daily  deals  in  considering,  upon  appeal,  the  propriety  of  factual 
decisions  by  trial  courts  and  jin-ies.  It  is  the  court  of  law,  rather  than  the 
Commission,  which  has  defined  the  difference  l^etween  weight  of  evidence  and 
■'amount  of  evidence,  and  to  claim  that  the  author  of  the  distinction  is  less 
competent  to  apply  it  than  persons  who  merely  parrot  it,  is  not  very  persuasive. 

Insofar  as  the  Commission's  fear"  of  conflicting  decisions  amongst  cin^uit 
courts  is  concerned,  all  that  need  be  said  is  that  the  function  of  the  United  States 
Supreme  Court  is  designed  to  meet  just  such  a  contingency.  If  the  questions 
of  fact  are  so  close  that  different  circuit  courts  will  reach  differing  conclusions 
in  similar  situations,  then  it  is  far  better  to  have  such  a  conflict  arise  and  be 
ultimately  determined  by  the  care  and  consideration  involved  in  a  Supreme 
Court  decision,  than  to  leave  resolution  of  such  a  close  question  to  the  Federal 
Trade  Commission  alone,  without  any  possibility  of  further  independent  review. 

By  frequent  statements  in  its  memorandum,  the  Commission  points  out  that 
there  are  remai-kably  few  appeals  taken  from  its  orders.  From  this  it  would 
infer  that  its  findings  are  so  satisfactory  that  there  are  few  appeals.  We  draw 
a  very  different  conclusion.  We  believe  the  paucity  of  appeals  is  due  to  knowl- 
edge that  the  jurisdiction  of  circuit  courts  of  appeal  is  so  circumscribed  and 
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limited  under  the  present  provisions  of  the  Federal  Trade  Cgmmission  Act  that 
the  expense  of  appealing  is  unwarranted,  since  the  appellant  cannot  succeed, 
even  though  the  preponderance  of  evidence  is  on  his  side.  In  all  justice  this 
is  a  situation  crying  for  correction.  Of  what  avail  to  have  the  right  to  go 
through  the  form  of  an  apeal,  if  the  court  appealed  to  is  powerless  to  accord 
justice?     The  answer  is  obvious. 

It  is,  therefore,  respectfully  submitted  that  H.  R.  2390  should  be  enacted  into 
law. 

Motor  and  Equipment  Manufacturers  Association, 
By  Albert  H.  Elohholz,  General  Manager. 

Dated  January  23,  1946. 


Brief  of  Chadbourne,  Wallace,  Parke  &  Whiteside  in  Support  of  the  Bill 

This  memorandum  is  submitted  by  Chadbourne,  Wallace,  Parke  &  Whiteside, 
a  law  firm  of  25  Broadway,  New  York  City,  as  the  result  of  an  invitation  to  do 
so  extended  by  the  Honorable  B.  Carroll  Reece  to  one  of  its  clients. 

In  submitting  this  memorandum'  in  support  of  the  proposed  amendment  we 
do  so  in  the  belief,  gained  as  a  result  of  our  own  experience  as  well  as  our  study 
of  the  reported  decisions,  that  this  legislation  is  in  the  public  interest.  We  have 
represented,  or  presently  represent,  various  clients  in  a  number  of  Federal  Trade 
Commission  matters.  We  do  not,  however,  refer  herein  to  any  proceedings  now 
pending  which  involve  any  of  our  clients. 

THE  PROPOSED  AMENDMENT  OF  SECTION  5  (C)  ,  PERMITTING  THE  REVIEWING  COURT  Ta 
APPRAISE  THE  EVIDENCE  UPON  WHICH  THE  COMMISSION  BASES  ITS  ORDER,  AND 
TO  REVIEW  THE  REMEDY  PRESCRIBED 

As  CongTessman  Reece  has  pointed  out,  the  Federal  Trade  Commission  acts 
simultaneously  as  complainant,  jury,  judge,  and  prosecutor.  Acting  upon  its  own 
initiative,  or  upon  a  complaint  received  from  "any  person,  partnership,  corpora- 
tion, or  association"  (including,  of  course,  any  competitor  of  the  respondent), 
the  Commission  prepares  and  serves  its  complaint.  After  the  respondent  has 
answered,  his  case  is  tried  before  a  trial  examiner,  who  is  a  representative  of 
the  Commission,  and  the  role  of  prosecuting  attorney  is  taken  by  one  of  the 
Commission's  attorneys.  At  the  conclusion  of  the  trial,  the  trial  examiner  makes 
his  report  upon  the  facts,  conclusions  of  fact,  conclusions  of  law,  and  recommenda- 
ti(  n  for  appropriate  action  by  the  Commission.  After  giving  the  respondent  an 
opportunity  to  file  exceptions  to  the  trial  examiner's  report  and  submit  a  brief, 
the  Commission  makes  its  findings  of  fact  and  issues  its  order. 

In  addition  to  this  combination  of  the  prosecuting  and  judicial  capacity  in  one 
closely  knit  organization,  the  Federal  Trade  Commission  Act  presently  provides  . 
that,  upon  a  court  review  of  the  Commission's  order,  the  Commission's  findings 
as  to  the  facts  shall  be  conclusive  if  supported  by  evidence.  No  matter  how 
clear  and  convincing  the  evidence  to  the  contrary  may  be,  the  Commission  can 
support  its  position  and  make  findings  of  fact  in  accordance  with  its  complaint 
which  are  entirely  unassailable,  provided  it  can  point  to  any  substantial  evidence 
in  the  record  in  support  of  the  facts  as  it  claims  them  to  be.  And  having  deter- 
mined the  facts,  the  Commission  can  proceed  to  issue  an  order  which,  under 
recent  decisions  of  the  courts,  cannot  be  modified  by  any  court  on  review,  no 
matter  how  far  it  goes  beyond  the  actual  needs  of  the  situation.  This  recent 
development  is  in  itself  so  serious  as  to  require  the  proposed  amendment  of 
the  act,  as  will  appear  from  consideration  of  several  court  decisions  before 
and  after  the  promulgation  of  the  present  doctrine. 

It  has  been  recognized  for  many  years  that,  under  the  act  as  it  now  reads, 
a  court  cannot  disturb  the  Commission's  findings  if  supported  by  evidence.  For 
instance,  the  testimony  of  generally  qualified  experts  who  have  had  no  personal 
experience  with  the  product  in  question  constitutes  "substantial  evidence"  which 
will  support  the  Commission's  finding,  so  as  to  preclude  the  reviewing  court 
from  considering  the  weight  of  conflicting  testimony  of  other  experts  who  have 
had  actual  experience  with  the  product  (Neff  v.  Federal  Trade  Commission,  117 
F.  (2d)  495).  For  a  time,  however,  the  reviewing  courts,  particularly  the  second 
and  third  circuits,  endeavored  to  apply  a  measure  of  reasonableness  to  the  ultimate 
result,  by  modifying  the  remedy  or  by  finding  that  the  evidence  was  not  "sub- 
stantial." 
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For  instance,  in  ^llen  B.  Wrisley  v.  Federal  Trade  Commission  (113  F.  (2d) 
437),  the  court  stated  (p.  440)  : 

"One  of  the  brands  named  in  the  complaint  and  the  findings  is,  'Palm  and  Olive 
Oil  Soap.'  Was  the  use  of  such  brand  and  label  a  representation  that  it  was  a 
100-percent  olive-oil  soap,  and  does  the  evidence  substantially  supiwrt  a  finding 
to  that  effect?  There  was  testimony  by  a  number  of  witnesses,  including  some 
of  the  witnesses  for  the  Commission,  who  testified  it  would  mean  to  them  a 
soap,  the  contents  of  which  included,  at  least,  both  palm  oil  and  olive  oil.  The 
only  evidence  to  the  contrary,  upon  which  the  Commission  is  forced  to  rely,  is 
found  in  a  stipulation  between  counsel  for  the  respective  parties  entered  into 
during  the  course  of  the  hearing.  It  was  stipulated  and  agreed  that  if  30  mem- 
bers of  the  consuming  public  were  called  to  testify,  they  would  give  certain  tes- 
timony regarding  various  matters  in  controversy.  Included  in  such  matters  was 
that  'ie  of  (Said  30  persons  would  testify  that  they  understand  olive-oil  soap  to 
be  one,  the  oil  content  of  which  is  100  percent  olive  oil,'  while  14  would  testify  to 
the  contrary,  and  24  of  said  30  persons  would  testify  that  use  of  the  expression 
'palm  and  olive  oil  soap'  would  lead  them  to  believe  that  said  soap  is  an  olive- 
oil  soap,  i.  Q.,  one  containing  100-percent  olive  oil.  In  our  judgment,  such  a  stipu- 
lation can  be  given  little,  if  any,  weight,  and  cannot  be  said  to  be  substantial  in 
view  of  the  unanimous  testimony  to  the  contrary  given  by  witnesses  who  ap- 
peared personally.  How  a  person  with  any  intelligence  could  look  at  the  label 
or  brand  upon  a  cake  of  soap  or  the  wrapper  thereof,  containing  the  two  descri]> 
tive  words  'palm  and  olive'  oil  and  be  mislead  into  believing  that  such  words 
meant  100-percent  olive  oil,  is  so  incredible  as  to  be  unbelievable.  We  suppose 
that  by  the  same  process  of  mental  reaction,  such  witness  would  believe  that  the 
words  'goose  grease  and  lard'  means  100-percent  lard  and  no  goose  grease,  or 
that  if  shown  a  picture  of  a  cow  and  a  horse,  would  be  led  to  believe  he  had  seen 
a  picture  of  two  horses." 

As  to  other  brands  involved  in  the  Wrisley  case,  the  court  foimd  that  the 
order  went  far  beyond  the  scope  of  the  proceeding,  requiring  the  naming  of 
each  ingredient  in  the  brand  name  (p.  442)  : 

"Various  oils  and  fats  are  used  in  the  manufacture  of  soap,  such  as  olive,  palm, 
tallow,  white  grease,  olive  oil  foots,  etc.  Where  the  soap  contains  a  number  of 
oils,  the  order,  as  we  understand  it,  would  require  that  the  name  of  each  be  in- 
cluded in  the  brand  or  label  name.  This  would  seem  highly  impractical,  which 
perhaps  is  immaterial,  but  the  essential  obiection  is  that  such  a  requirement 
is  beyond  the  involved  issue.  The  sole  issue,  as  stated  heretofore,  was  that  the 
representation  of  a  100-percent  olive-oil  soap  was  an  unfair  method  of  compe- 
tition. If  it  failed  to  meet  that  requirement,  it  was  immaterial  and  beside  the 
issue  as  to  what  other  ingredient  it  might  include.  It  was  that  representation 
which  deceived  the  public.  The  purpose  of  the  order  is  to  prevent  such  decep- 
tion. In  order  to  accomplish  such  purpose,  the  public,  who  has  been  deceived, 
needs  be  informed  only  that  petitioners'  soap  ig  less  than  100-percent  olive  oil. 
With  that  information,  the  public  who  demands  a  100-percent  olive-oil  soap  will 
no  longer  be  interested  in  petitioners'  pi-oduct,  or  its  contents." 

In  Gimhel  Brothers  v.  Federal  Trade  Commission  (116  F.  (2d)  578),  hav- 
ing found  that  mixtures  of  wool  and  other  fibers  had  been  represented  as 
"woolens"  (without  any  finding  that  the  petitioner  knew,  or  was  negligent  In 
not  knowing,  that  the  goods  were  not  all  wool),  the  Commission  ordered  that 
when  fabrics  composed  partly  of  wool  were  offered  for  sale,  the  petitioner  could 
thereafter  use  the  words  "wool"  and  "woolen"  (in  referring  to  them  as  "Mix- 
tures of  Wool  and  Rayon,"  for  example)  only  if  the  percentage  of  each  constitu- 
ent naterial  was  stated.  The  court  modified  the  Commission's  order,  stating 
(p.  579)  : 

"We  are  satisfied  that  the  Commission's  order  was  correct,  except  for  Its 
burdensome  proviso.  This  required,  in  the  case  of  fabrics  composed  only  partly 
of  wool,  words  describing  each  constituent  fiber  in  the  order  of  its  predominance 
by  weight ;  and  if  any  particular  fiber  was  not  present  in  a  substantial  amount 
by  weight  the  percentage  in  which  such  fiber  is  present  was  requirpd  to  be  stated. 
T'n's  goes  too  far  (Whirsleij  Co.  v.  Federal  Trade  Commission,  113  F.  (2d)  437, 
442  (Q.  C.  A.  7).  *  *  *  To  require  each  constituent  element  to  bo  described 
in  the  order  of  its  predominance  or  in  percentages  would  seem  to  require  the 
retailer  to  make  a  laboratory  test  of  each  piece  of  goods  put  on  sale.  The 
petitioner's  competitors  are  not  required  to  describe  mixed  woolens  in  any  such 
detail.  The  Commission  expressly  found  that  one  competitor  'truthfully  repre- 
sented' similar  merchandise  as  'Mixtures  of  wool  and  rayon.'  We  think  the 
order  should  be  modified     *     *     *." 
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In  EstaMissements  Rigaud,  Inc.,  v.  Federal  Trade  Commission  (125  F.  (2d) 
590),  the  Commission  had  found  that  perfume  bearing  a  French  name  and  showing 
a  Paris  adilress,  as  well  as  a  New  York  address,  on  the  bottle,  misled  the  public, 
since  the  perfume  was  not  compounded  in  France  and  the  manufacturer  was 
"not  strictly  a  French  concern,"  even  though  some  of  its  officers  lived  in  France 
and  essential  oils  used  in  the  perfumes  were  imported  from  France.  In  modifying 
the  order  the  court  said  (p.  591)  : 

"We  think  the  order  is  too  broad.  The  proceeding  against  Rigaud  and  Fougera 
was  calculated  to  correct  abuses  which  at  best  were  trifling  and  but  for  the 
broad  discretion  lodged  in  the  Commission  we  should  regard  as  hardly  worth 
serious  consideration.  It  must,  however,  be  remembered  that  the  ingredients 
of  the  perfumes  were  mainly  French  and  that  the  business  to  a  great  extent  has 
been  supervised  by  French  directors  and  stockholders.  It  is  notorious  that 
French  names  are  commonly  used  to  describe  perfumes  and  for  some  reason 
seem  to  be  favorites  with  the  trade.  It  is  doubtless  permissible  to  forbid  'he 
use  of  words  which  indicate  a  French  origin  and  manufacture  when  strictissimi 
juris  there  is  none,  but  we  can  see  no  reason  for  proscribing  the  use  of  all  French 
words  when  designating  the  perfumes  or  for  the  rather  fantastic  requirement 
of  the  order  that  the  price  of  retention  must  be  an  accompanying  English  tran.sla- 
tion.  It  is  enough  to  insist  upon  the  abandonment  of  the  words  'Paris'  or  'Paris, 
France'  unless  they  are  limited  as  in  clause  1  of  the  order." 

It  is  obvious  that  substantial  injustice  would  have  resulted  had  the  reviewing 
courts  not  modified  the  orders  in  the  Wrisley,  Gimbel,  and  Rigaud  cases  cited 
above.  Since  those  cases  were  decided,  however,  several  decisions  of  tlie  Supreme 
Court  appear  to  liave  taken  away  the  power  of  the  circuit  courts  of  appeals  to 
review  the  remedies  prescribed  by  administrative  bodies,  with  the  result  that  if 
the  above  cases  were  decided  today,  the  circuit  courts  would  be  powerless  to 
change  the  orders  of  the  Commission,  unjust  as  they  were.  This  is  apparent 
from  the  recent  case  of  Herzfeld  v.  Federal  Trade  Commission  (140  F.  (2d)  207, 
O.  C.  A.  second  circuit).  In  this  case  the  court  was  considering  an  order  of 
the  Federal  Trade  Commission  which  forbade  the  petitioners  to  use  the  word 
"Mills"  as  part  of  their  title  where  it  appears  that  they  were  importers  and 
wholesalers,  but  not  manufacturers.  After  finding  that  the  Conunission  was 
justified  in  concluding  that  retailers  were  misled  by  petitioner's  title,  the  court 
said  (pp.  208,  209)  : 

•'*  *  *  It  does  not  follow  that  the  relief  gi-anted  should  extend  to  an 
entire  suppression  of  the  word,  'Mills' ;  and,  if  we  thought  ourselves  free  to 
control  the  remedy,  we  might  be  satisfied  to  modify  the  order  by  merely  adding 
some  such  suffix  as  the  Supreme  Court  thought  adequate  in  Federal  Trade  Corn- 
mission  v.  Roiial  Milling  Co.  (288  U.  S.  212,  218,  53  Sup.  Ct.  335,  77  L.  Ed.  TOG)  ; 
and  as  we  imposed  in  Bear  Mill  Mfg.  Co.  v.  Federal  Trade  Commission  (2  Cir.,  98 
F.  2d  67).  Assuming  that  the  distinction  taken  by  the  Court  of  Appeals  for  the 
District  of  Columbia  in  Federal  Trade  Commission  v.  Army  <&  Navji  Trading  Co. 
(6G  App.  D.  C.  394,  88  F.  2d  776),  is  valid,  it  would  not  apply  to  the  situation  here ; 
the  petitioners  are  near  enough  to  being  manufacturers  to  justify  their  use  of 
the  title  as  it  stands,  provided  all  chance  of  deception  were  removed. 

"However,  since  Federal  Trade  Commission  v.  Royal  MUlii'g  Co.,  supra  (288 
U.  S.  212,  .53  Sup.  Ct.  335,  77  L.  Ed.  706),  was  decided,  the  Supreme  Court  has  as 
much  circumscribed  our  powers  to  review  the  decisions  of  administrative 
tribunals  in  point  of  remedy,  as  they  have  always  been  circumscribed  in  the  re- 
view of  facts.  Such  tribunals  possess  competence  in  their  special  fields  which 
forbids  us  to  disturb  the  measure  of  relief  which  they  think  necessary.  In  strik- 
ing that  balance  between  the  conflicting  interests  involved  which  the  remedy 
measures,  they  are  for  all  practical  purposes  supreme.  International  Ass'n  of 
Machinists  v.  National  Labor  Relations  Board  (311  U.  S.  72,  82,  61  Sup.  Ct.  83, 
85  L.  Ed.  50)  ;  Phelps  Dodrje  Corp.  v.  National  Labor  Relations  Board  (313  U.  S. 
177.  198-200,  61  Sup.  Ct.  845,  85  L.  Ed.  1271,  133  A.  L.  R.  1217)  ;  Virginia  Electric 
d  Power  Co.  v.  National  Labor  Relations  Board  (319  U.  S.  533,  541-543,  63  Sup. 
Ct.  1214,  88  L.  Ed.  1568)  ;  Williams  Motor  Co.  v.  National  Labor  Relations  Board 
(8  Cir.,  128  F.  2d  960,  965) .  It  is  true  that  all  these  decisions  concerned  the  Labor 
Board,  but  that  tribunal  does  not  enjoy  a  position  of  peculiar  authority,  as  the 
court  has  indicated  in  other  connections.  [Citing  cases.]  In  controversies  about 
trade-marks,  and  particularly  about  trade-names  and  make-up,  the  question 
is  almost  always  one  of  degree ;  i.  e.,  how  far  the  chance  of  deception  outweighs 
the  inconvenience,  or  worse,  to  the  merchant  inevitable  in  compelling  him  to 
change  his  mark,  his  name,  or  his  paclvage.  The  decree  marks  the  compromise 
which  the  court  thinks  adequate  and  necessary ;  it  is  the  resultant  of  those  unex- 
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pressed  deteniiinants  which  collectively  we  conceal  under  the  term  'discretion.' 
We  do  not  forget  that  from  time  immemorial  this  duty  has  been  entrusted  to 
courts,  but  that  is  irrelevant.  Congress  having  now  created  an  organ  endued 
with  the  skill  which  comes  of  long  experience  and  penetrating  study,  its  conclu- 
sions inevitably  supersede  those  of  courts,  which  are  not  similarly  endowed." 

Having  in  mind  the  observations  of  the  second  circuit  court  in  otlier  Federal 
Trade  Commission  matters,  the  irony  in  the  last  sentence  quoted  above  is 
apparent. 

Even  before  the  Supreme  Court  took  away  the  power  of  the  reviewing  courts 
to  exercise  discretion  with  respect  to  the  remedy  exacted  by  the  Commission,  it 
had  cut  off  any  tendency  toward  the  use  of  judicial  discretion  in  the  review  of 
the  Commission's  findings  of  fact  in  its  decision  in  Federal  Trade  Commission  v. 
Standard  Education  Society  (302  U.  S.  112).  That  case  involved  sales  methods 
used  in  marketing  an  encyclopedia.  The  Circuit  Court  of  Appeals  for  the  Second 
Circuit  had  followed  earlier  cases  and  taken  what  might  be  termed  an  adult  view 
of  certain  of  the  Commission's  findings  (S6  Fed.  (2d)  692,  695)  : 

"Coming  now  to  the  practices  forbidden,  the  first  and  third  clauses  of  the 
order  were  in  substance  the  same ;  they  forbade  representing  that  the  10  books 
were  given  away  and  that  only  the  'extension  service'  was  sold.  It  is  true  that 
the  Commission  is  not  to  sanction  unfair  trade  practices  merely  because  they  are 
of  long  standing;  its  duty  is  to  bring  trade  into  harmony  with  fair  dealing 
(Federal  Trade  Commission  v.  Winsted  Ilosierji  Co.,  258  U.  S.  483,  493,  494,  42  Sup. 
Ct.  384,  385,  386,  66  L.  Ed.  729).  To  the  discharge  of  that  duty  it  should  not, 
however,  bring  a  pedantic  scrupulosity ;  too  solicitous  a  censorship  is  worse  tlian 
any  evils  it  may  correct,  and  a  community  which  sells  for  profit  must  not  be 
ridden  on  so  short  a  rein  that  it  can  only  move  at  a  walk.  We  cannot  take 
seriously  the  suggestion  that  a  man  who  is  buying  a  set  of  books  and  a  10  years' 
'extension  service,'  will  be  fatuous  enougli  to  be  misled  by  the  mere  statement 
that  the  first  are  given  away,  and  that  he  is  paying  only  for  the  second.  Nor  can 
we  conceive  how  he  could  be  damaged  were  he  to  suppose  that  that  was  true. 
Such  trivial  niceties  are  too  impalpable  for  practical  affairs,  they  are  will-o'- 
the-wisps,  which  divert  attention  from  substantial  evils  (Winston  Co.  v.  Fed. 
Trade  Comm.,  3  F.  (2d)  961  (C.  C.  A.  3)).  It  is  possible  to  read  Consolidated 
BocJc  Puhlishers  v.  Fed.  Trade  Comm.  (53  F.  (2d)  942  (C.  C.  A.  7) ),  as  holding  to 
the  contrary,  but  the  case  was  complicated  by  a  number  of  graver  practices  which 
probably  colored  the  whole.  We  are  not  satisfied  that  stripped  of  these,  the  bare 
practice  would  have  been  held  bad ;  if  so,  we  prefer  to  follow  the  third  circuit." 

The  cirf^uit  court  had  also  taken  the  liberty  to  determine  that  another 
clause  of  the  order  was  not  supported  by  evidence,  because  the  only  evidence 
referred  to  was  a  witness'  conclusion  which  was  outweighed  by  other  evidence. 
The  court  stated  (p.  697)  : 

"The  eighth  and  ninth  clauses  were  related ;  they  concerned  testimonials 
used  as  advertisements.  For  the  eighth,  which  forbade  the  use  of  such  testi- 
monials which  liad  not  been  given  by  the  person  whose  name  was  used,  we 
have  been  able  to  find  no  support  in  the  evidence ;  and  we  are  referred  to 
none  except  the  conclusions  of  one  Nixon,  which  are  outweighed  by  her  identifi- 
cation of  the  handwriting  of  tlie  person  whose  name  was  used." 

The  decision  of  the  circuit  court  of  appeals  was  reversed  by  the  Supreme 
Court  as  to  clauses  1,  3,  and  8  of  the  order  (302  U.  S.  112,  at  p.  117).  The 
Supreme  Court  stated  (p.  117)  : 

"The  courts  do  not  have  a  right  to  ignore  the  plain  mandate  of  the  statute 
which  makes  the  findings  of  the  Commission  conclusive  as  to  the  facts  if  sup- 
ported by  testimony.  The  courts  cannot  pick  and  choose  bits  of  evidence  to 
make  findings  of  fact  contrary  to  the  findings  of  the  Commission.  The  record 
in  this  case  is  filled  with  evidence  of  witnesses  under  oath  which  support  the 
Commission's  findings.  Clauses  1  and  3  of  the  Commission's  order  should  be 
sustained  and  enforced. 

*  *  *  *  *  •  * 

"The  court  of  appeals  reversed  the  eighth  clause  of  the  order  of  the  Com- 
mission.    The  reason  given  by  the  court  below  for  this  action  was  as  follows : 

"  'For  the  eighth,  which  forbade  the  use  of  such  testimonials  which  had  not 
been  given  by  the  person  whose  name  was  used,  we  have  been  able  to  find  no 
support  in  the  evidence;     *     *     *.' 

"We  are  convinced  that  the  Commission's  findings  of  fact  justified  this 
clause  of  the  order  and  that  the  testimony  supports  these  findings." 

The  effect  of  the  Standard  Education  case  is  reflected  in  the  opinion  of  the 
second    circuit    court    in    Moretrench    Corp.    v.    Federal    Trade    Commission 
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(127    F.    (2d)    792),    where    the   court    displayed    some    impatience   with    the 

"pedantic  scrupulosity"  of  the  Commission,  but  confessed  its  impotence  to 
(k)  anything  about  it.  The  Moretrench  case  involved  advertising  of  devices 
known  jfs  well  points,  which  were  sold  to  engineering  contractors  for  use 
in  draining  wet  places  preparatory  to  building  or  engineering  operations.  The 
following  portion  of  the  court's  opinion  is  of  interest  (p.  794)  : 

"The  second  question  is  of  the  effect  of  not  introducing  a  second  valve  to 
prevent  'backwash.'  The  second  valve  does  do  just  that,  and  the  Commission 
now  concedes  that  the  Moretrench  Corp.  should  be  allowed  to  proclaim  the 
advantages  of  its  own  construction ;  for  this  reason  its  order  only  forbids 
'disparaging'  the  Complete  or  Grithn  well  points  because  they  do  not  prevent 
'backwash.'  Apparently  the  trade  differs  as  to  the  value  of  this  feature;  par- 
ticularly in  the  case  of  a  pointed  well  point,  like  the  Complete  and  the  Grittin ; 
some  people  believe  it  to  be  an  advantage  to  have  some  of  the  'jetting'  water 
flow  back  into  the  draining  space  and  out  through  the  holes  in  the  side  of  the 
point.  They  think  that  it  'lubricates*  the  surrounding  soil  and  makes  it  easier 
to  sink  the  well  point.  Moreover,  they  believe  that  the  'backwash'  helps  clear 
the  screen  as  it  sinks,  and  that  it  is  otherwise  likely  to  become  clogged  Tliere 
was  testimony  to  that  effect  which  the  Commission  might  accept,  as  it  did  in 
preference  to  the  contrary  testimony  of  the  Moretrench  Corp.s  experts.  On 
the  record  we  doubt  whether  we  should  have  concluded  that  the  'disparaging' 
statements  were  misleading;  but  since  our  othce  ends  as  soon  as  we  find 
substantial  support  for  the  finding,  this  part  of  the  order  must  also  be 
afhrmed. 

"The  next  statement  challenged  is  that  one  Moretrench  well  point  is  as  good 
as  any  five  others  and  never  clogs.  This  was  part  of  an  insignihcant  advertise- 
ment which  appeared  over  5  years  ago  and  had  been  discontinued  before  the 
complaint  was  hied.  It  was  put  in  quotes  and  followed  by  the  words  'say  ex- 
perienced contractors.'  It  is  not  apparent  how  it  is  important  now  to  forbid  its 
repetition.  Nevertheless,  the  Commission  thought  it  otherwise,  took  evidence 
upon  the  issue,  found  that  it  was  untrue — which  literally  it  was — and  now 
presses  this  part  of  the  order.  The  only  point  which  can  be  made  against  it  is 
that  it  was  put  forward  as  an  opinion  of  others,  and  not  as  emanating  from  the 
Moretrench  Corp.  itself.  It  is  extremely  hard  to  believe  that  any  buyers  of  such 
machinery  could  be  misled  by  anything  which  was  patently  no  more  than  the 
exurberant  enthusiasm  of  a  satisfied  customer,  but  in  such  matters  we  under- 
stand that  we  are  to  insist  upon  the  most  literal  truthfulness  (Federal  Trade 
Commission  v.  Standard  Education  Societu,  302  U.  S.  112,  116  (25  F.  T.  C.  1715) ). 
Nor  is  it  an  excuse  for  a  statement  after  it  is  known  to  be  false  that  it  is  put 
forward  as  a  quotation  (United  States  v.  John  J.  Fvlton  Co.  (33  F.  (2d)  506, 
507  (C.  C.  A.  9)). 

"The  last  of  the  misleading  statements  is  that  'contractors  all  over  the  world 
testify'  that  operating  cost  of  the  Moretrench  system  is  50  percent  lower  than 
that  of  any  other.  This  was  part  of  the  same  obscure  advertisement  we  have  just 
mentioned,  and  of  another,  equally  obscure,  published  13  months  later.  Liter- 
ally, speaking,  it  was,  of  course,  untrue ;  contractors  'all  over  the  world'  did  not 
testify  as  they  were  quoted.  As  this  was  the  only  part  found  to  have  been 
false,  it  is  again  hard  to  imagine  how  anyone  reading  it  could  have  understood 
it  as  more  than  puffing ;  yet  for  the  reasons  we  have  just  given,  if  the  Commission 
saw  fit  to  take  notice  of  it,  we  may  not  interfere." 

The  recent  case  of  Jacob  Sicgcl  Compani/  v.  Federal  Trade  Coniniisy'on  (150  F. 
(2d)  751) ,  decided  in  1944  by  the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  is 
an  excellent  demonstration  of  the  extent  to  which  the  hands  of  the  reviewing 
courts  have  been  tied  by  the  development  over  the  years  of  the  inhibition  against 
any  exercise  of  judgment  with  respect  to  the  quality  of  the  evidence  relied  on  by 
the  Commission,  as  well  as  the  remedy  prescribed  by  the  Commission.  In  this 
case,  the  circuit  court  felt  strongly  that  the  Commission's  order  was  far  too 
harsh,  and  stated  that  if  the  court  were  still  in  control  of  the  remedy,  it  would 
modify  the  order.  It  is  also  rather  evident  from  the  court's  opinion  that  it  felt 
that  the  evidence  relied  upon  by  the  Commission,  although  "substantial,"  was 
against  the  weight  of  the  evidence. 

In  the  Siegel  case,  the  Commission  ordered  the  petitioner  to  cease  and  desist 
from  using  the  word  "Alpacuna"  to  describe  the  coats  which  it  manufactured, 
which  were  made  of  a  combination  of  alpaca,  mohair,  and  wool  fibers,  on  a  cotton 
backing.  The  company  had  used  the  word  to  describe  coats  of  this  cloth  since 
1930.  The  Commission  found  that  the  word  was  misleading  and  deceptive,  as 
85257— 4G 4 
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representing  that  tlie  coats  contained  fiber  obtained  from  the  animal  known  as 
vicuna  (pp.  752,  753)  : 

"According  to  the  petitioner's  testimony,  which  was  not  contradicted,  the  name 
'Alpacuna'  was  created  by  its  sales  manager  who  iised  a  fanciful  variation  of  the 
word  'alpaca,'  which  animal  represented  50  percent  of  the  wool  fibers  in  the  fabric. 
To  alpaca  the  suffix  'una'  was  added  partly  in  order  to  obtain  a  word  that  was 
very  easy  to  pronounce  and  partly  to  signify  that  the  Siegel  Co.  was  the  one 
manufacturer  and  the  first  to  make  the  coat.  The  head  of  the  Siegel  Co.  testified 
that  he  did  not  have  vicuna  in  mind  at  all  in  connection  with  the  name  'Alpacuna.' 
He  said  further :  'I  was  not  familiar  with  it  [vicuna]  and  I  have  been  in  business 
for  30  years  and  only  in  the  last  5  years  or  6  years  I  have  heard  of  vicuna.  I 
was  not  interested  in  it.  We  never  used  it.'  It  is  undisputed  that  the  vicuna 
is  one  of  the  rarest  of  animals.  It  is  found  principally  in  the  high  mountains 
of  Peru  and  is  of  the  llama  family.  In  order  to  obtain  its  hair,  the  animal  itself 
has  to  be  killed.  Such  killing  is  regulated  by  law.  Vicuna  hair  is  one  of  the 
softest,  finest  animal  fibers  but  has  poor  wearing  qualities.  Only  a  small  amount 
of  the  fiber  comes  into  the  United  States.  The  overcoats  made  from  it  are 
valuable  and  run  as  high  as  $900.     The  'Alpacuna'  coats  retail  at  $40. 

"Strong  testimony  was  presented  supporting  the  petitioner's  proposition  that 
'Alpaciuia'  is  a  proper  trade  name  for  the  particular  coats  and  that  the  name 
does  not  represent  to  the  public  that  the  coats  contain  vicuna  fiber.  There  was 
evidence  of  a  poll  taken  in  the  particular  section  of  a  large  New  York  department 
store  where  such  coats  were  sold.  Over  200  customers  chosen  at  random  were 
questioned  and  not  one  of  them  declared  that  the  name  'Alpacuna'  indicated 
vicuna  to  them.  There  were  numerous  other  witnesses,  including  members  of 
the  public,  reputable  people  in  the  clothing  trade,  department  store  specialists 
in  protecting  customers,  a  representative  of  clothing  workers,  a  textile  expert, 
etc.  A  person  connected  with  the  National  Better  Business  Bureau  stated  he 
has  never  received  a  complaint  regarding  the  name  'Alpacuna.'  One  of  the 
functions  of  that  organization  is  to  receive  complaints  as  to  merchandise.  The 
only  person  in  the  country  who  manufactures  vicuna  coats  sent  a  letter  to  the 
Commission  saying  that  he  had  no  objection  to  the  use  of  the  name  'Alpacuna' 
by  petitioner.  In  addition  to  the  direct  defense  testimony,  some  of  the  Govern- 
ment witnesses  supported  the  defense  contention  affirmatively  by  testimony  to 
the  effect  that  'Alpacuna'  did  not  mean  vicuna  content  to  them ;  there  were  other 
Government  witnesses  whose  testimony  was  weak;  and  still  others  indicating 
prejudice  or  bias. 

*  ij:  :^  ^  :^  ^  ^.: 

"Petitioner  next  stresses  the  point  that  vicuna  animal  fiber  and  its  qualities 
are  not  generally  known  to  the  public.  It  calls  attention  to  the  admitted  rarity 
of  the  animal.  One  expert  for  the  Commission  stated  that  it  is  almost  extinct. 
*  *  *  It  is  contended  that  the  thought  of  the  $40  'Alpacuna'  coat  capitalizing 
on  the  term  vicuna  is  far-fetched  since  most  of  the  potential  customers  do  not 
have  the  least  idea  as  to  vicuna  and  the  few  who  do  readily  understand  that  a 
coat  for  large  production  and  in  the  lower  price  field  could  not  be  produced  from 
vicuna  fiber." 

The  Commission  also  produced  an  array  of  witnesses  who  associated  vicuna 
with  the  word  "Alpacuna."  These  witnesses  included  representatives  of  stores 
who,  presumably,  did  not  handle  the  petitioner's  coats ;  but  the  court  pointed  out 
that  even  if  it  assumed  that  some  of  the  testimony  on  behalf  of  the  Commission 
was  prejudiced  or  biased,  the  court  could  not  intervene  whatever  its  thought, 
if  the  Commission  wished  to  rely  upon  such  testimony.  The  opinion  continued 
(p.  754)  : 

"Oliviously,  from  the  above  very  brief  outline  of  the  evidence,  the  petitioner 
has  made  an  impressive  showing  in  its  effort  to  retain  the  name  'Alpacuna.'  The 
Siegel  Co.  is  a  well-known  and  highly  regarded  concern  and  its  coats  have 
achieved  considerable  popularity  in  their,  own  price  range.  They  are  widely 
publicized  and  large  sums  of  money  have  been  expended  by  the  Siegel  Co.  and 
various  retail  stores  in  merchandising  them.  The  Siegel  Co.  coined  the  name 
for  the  coats  in  1930,  and  has  been  using  it  since  that  time.  At  this  time  it  is 
a  valuable  asset  not  only  to  the  company  but,  as  the  amicus  curiae  brief  points 
out,  to  certain  retail  establishments  throughout  the  United  States. 

"Just  as  obviously,  it  clearly  appears  that  there  is  substantial  evidence  sup- 
porting the  Commission's  decision.  *  *  *  Upon  the  whole  record  the  Commis- 
sion made  a  finding  that  the  name  'Alpacuna'  is  misleading  and  deceptive  to  a 
substantial  portion  of  the  purchasing  public  in  that  it  represents  or  implies  to 
such  persons  that  the  coats  contain  fiber  obtained  from  the  animal  known  as 
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Ticuiia.  The  likelihood  of  misleading  the  class  of  customers  with  which  the 
petitioner  generally  deals  seems  slight  but  in  view  of  the  testimony  that  some 
■of  the  purchasing  public  bolit'ves  tiiuL  "Alpacuna'  implies  vicuna  content,  we 
cannot  say  that  the  finding  is  not  supported  by  substantial  evidence  or  that  the 
order  to  cease  and  desist  from  tlie  use  of  the  word  'Alpacuna'  wliich  the  Com- 
mission issued  in  consequence  of  the  finding  was  without  foundation.  Even 
assuming  that  some  ol  tlie  testimony  on  behali  of  the  Commission  was  prejudiced. 
<ir  biased  as  contended,  if  the  Commission  wished  to  rely  upon  such  testimony, 
we  mav  not  intervene  whatever  our  thought"  {Segal  v.  Federal  Trade  Commission, 
•1  Cir..  142  F.  2d  255)." 

After  pointing  out  that  the  court  could  not  appraise  the  evidence,  that  absence 
of  any  effort  to  deceive  did  not  affect  tlie  Commission's  fiadiuj;-,  and  that  the 
<'ommission  did  not  have  to  show  any  actual  deception,  tlie  court  proceeded  to 
deplore  the  fact  that  it  could  not  modify  the  Commissidn's  order  which  forbade 
the  use  of  the  established  trade  name  completely  (p.  755)  : 

"Although  we  sustain  the  Commission  on  its  tiiuling  as  to  the  name  because 
of  substantial  evidence  supporting  that  finding,  we  think  strongly  that  the  order 
is  far  too  harsh.  It  destroys  a  widely  and  favorably  known  trade  name,  in  exist- 
ence for  14  years.  It  causes  serious  injury  to  the  i)etitioner  and  its  retail  outlets. 
The  infraction,  as  the  case  now  stanas,  is  slight  and  could  be  cured  by  simple 
qualifying  language.  We  could  di-spose  of  the  problem  by  modifying  the  Com- 
mission's order  as  suggested,  if  the  practice  as  outlined  in  Federal  iraiie  (Join- 
mission  V.  Roijal  Milling  Co.  (288  U.  S.  212,  53  S.  Ct.  335,  77  L.  Ed.  706)  and 
Federal  Trade  Coini)iissio)i  v.  Hires  Turner  Olass  Co.,  supra,  a  third  circuit 
case,  was  still  the  law,     *     *     *. 

*  *  ^c  *  if  Ht  ilf 

"The  second  circuit,  which  several  times  on  the  authority  of  the  Royal 
Milling  decision,  had  modified  orders  of  the  Federal  Trade  Commission  has  now 
recognized  this  in  a  series  of  opinions  commencing  with  Herzfeld  v.  Federal 
Trade  Commission  (140  F.  2d  207). 

******* 

"It  is  evident,  therefore,  that  the  discretion  as  to  the  remedy  in  such  con- 
troversy as  this  has  now  been  vested  in  the  Federal  Trade  Commission.  That 
discretion  has  been  exercised  to  totally  prohibit  the  use  of  the  name  'Alpacuna'  to 
the  petitioner.  Since  the  Commission  nas  such  power,  we  are  unab.e,  in  view 
cif  the  evidence,  to  say  that  the  power  has  been  abused  in  this  instance,  though 
under  the  same  facts  and  circumstances,  if  we  were  still  in  control  of  the  remedy, 
we  would  modify  the  order  as  above  indicated." 

With  obvious  reluctance,  the  court  adhered  to  its  decision  on  a  rehearing  of 
September  20,  1945,  stating  per  curiam  (150  F.  (2d)  756)  : 

"After  carefully  considering  the  question  of  possible  modification  of  the  Federal 
Trade  Commission's  order,  we  feel  compelled  to  adhere  to  our  original  decision 
v\hich  we  confirm." 

We  believe,  and  we  submit  that  the  foregoing  cases  demonstrate,  that  the 
amendment  of  section  5  (c)  of  the  Federal  Trade  Commission  Act  provided  by 
II.  K.  2390  is  of  very  great  importance,  and  is  necessary  to  avoid  substantial 
injustices  under  the  Federal  Trade  Commission  Act  as  it  now  exists  and  is 
interpreted  by  the  courts.  We  are  convinced  that  the  proposed  amendment  is 
in  the  public  interest  not  only  as  a  preventive  of  injustice  to  individuals,  but  also 
because  the  moderate  censorship  by  the  circuit  courts  of  appeal,  which  the  amend- 
ment makes  possible,  will  be  a  valuable  guide  to  the  Federal  Trade  Commission  in 
turning  its  attention  from  "trivial  niceties"  which  are  "too  impalpable  for  prac- 
tical affair.s,  *  *  *  will-o'-the-wisps  which  divert  attention  from  substantial 
evil."  This  is  no  reflection  upon  the  ability  or  sincerity  of  the  Federal  Trade 
Commission,  nor  upon  the  value  of  the  work  which  it  has  done.  The  evils  which 
the  amendment  will  eliminate  are  inherent  in  the  Federal  Trade  Commission  Act 
itself. 

THE  PROPOSED  AMENDMENT  OF  SECTION  5    (1 )  ,  CLAEinHNG  PENALTIES  FOE  VIOLATION  OF 

THE   commission's  ORDElls 

The  Federal  Trade  Commission  Act  was  amended  in  1938  to  provide  for  the 
imposition  of  civil  penalties  for  violation  of  the  Commission's  orders.  Under 
the  act,  as  amended,  an  order  of  the  Commission  becomes  final  60  days  after  the 
date  thereof,  if  no  petition  for  review  has  been  filed  within  that  time.    After  an 


46  AMEND  FEDERAL  TRADE   COMMISSION   ACT 

order  has  become  final,  violations  are  subject  to  a  civil  penalty  of  "not  more  thaur 
$5,000"  for  "each  violation."  Snch  penalties  may  be  recovered  by  the  United 
States  in  a  civil  action. 

There  is  nothing  in  the  act  to  indicate  what  is  meant  by  "each  violation,"  and 
apparently  no  attempt  has  been  made  in  the  few  eases  that  have  arisen  to  date,- 
under  the  act  a.'^  amended,  to  define  the  term  "violation" — very  possibly  because 
both  sides  preferred  not  to  raise  the  point.  If,  as  has  been  suggested,  every 
single  publication  of  an  advertisement  could  constitute  a  separate  violation,  the 
aggregate  penalty  for  violation  of  a  cease-and-desist  order  of  the  Commission 
might  run  into  fantastically  high  figures.  In  the  case  of  many  commodities,  the 
penalty  might  likewise  be  astronomical  if  each  single  sale  were  considered  a 
separate  violation. 

Such  penalties  would  have  no  relation  whatever  to  any  monetary  damage  to 
the  public,  to  competitors,  or  to  the  Government.  For  example,  merchandise 
sold  pursuant  to  an  advertisement  which  violates  an  order  of  the  Commission 
may  be  as  good  as  the  customer  supposed  he  was  buying,  or  better ;  nevertheless 
there  may  be  a  violation  of  the  Conunission's  order  and  a  substantial  penalty 
therefor.  For  instance,  in  Federal  Trade  Commission  v.  Roi/al  MiUing  Co.,  et  al. 
(2S8  U.  S.  212),  respondents  who  were  not  grinders  of  wheat  w^ere  ordered  to 
cease  and  desist  from  using  such  names  as  "Royal  Milling  Company"  unless  such 
names  were  accompanied  by  an  exjilicit  representation  that  the  respondent  was 
not  a  grinder  of  the  grain  from  which  the  flour  ijrepared  and  put  out  was  made. 
The  court  stated  (p.  216)  : 

"*  *  *  If  consumers  or  dealers  prefer  to  purchase  a  given  article  because 
it  was  made  by  a  particular  manufacturer  or  class  of  manufacturers,  they  have 
a  right  to  do  so,  and  th's  right  cannot  be  satisfied  by  imposing  upon  them  an 
exactly  similar  article,  or  one  equally  as  good,  hut  hiiving  a  different  origin. 
Here  the  findings  of  the  Commission,  supported  bj'  evidence,  amply  disclose  that 
a  large  number  of  buyers,  comprising  consumers  and  dealers,  believe  that  the  price 
or  quality  or  both  are  affected  to  their  advantage  by  the  fact  that  the  article 
is  prepared  by  the  original  grinder  of  the  grain.  The  result  of  respondents'  acts 
is  that  such  purchasers  are  deceived  into  purchasing  an  article  which  they  do 
not  wish  or  intend  to  buy,  and  which  they  might  or  might  not  buy  if  correctly 
informed  as  to  its  origin." 

The  courts  have  Iield  that  the  purpose  of  the  Federal  Trade  Commission  Act 
is  protection  of  the  public,  no  punishment  of  a  wrongdoer  (Federal  Trade  Com- 
mission v.  Klesner,  280  U.  S.  19,  27;  Royal  Banking  Powder  Co.  v.  Federal  Trade 
Commission.  281  Fed.  744,  752).  It  is  submitted  that  the  public  interest  can  best 
be  protected  by  the  provision  of  penalties  large  enoi^gh  to  be  an  effective  deter- 
rent, but  not  so  largo  as  to  be  confiscatory  or  a  possible  instrument  of  oppression. 
The  proposed  amendment  provides  a  penalty  of  $1,000  for  "each  violation,  not  to 
exceed  the  sum  of  .1^10,000  in  the  aggregate."  Such  a  penalty  provision  should  be 
adequate  for  the  purpose  of  the  act. 

THE    PROPOSED    AMENDMENTS    TO    ELIMINATE    DTJAI,    PEOCEEDINGS    UNDER    THE    FEDERAT, 
TEVDE  COMMISSION  ACT  AND  THE  FEDERAL  FOOD,  DUUG  AND  COSMETIC  ACT 

These  amendments  will,  to  some  extent,  eliminate  a  situation  which  has  arisen 
in  at  least  two  reported  cases.  In  these  cases  not  only  was  there  a  duplication 
of  proceedings  against  the  same  company,  upon  the  same  state  of  facts,  but  the 
Government  attempted  to  find  against  the,  compiiny  in  the  second  proceeding, 
after  a  finding  favorable  to  the  company  in  the  first. 

In  George  H.  Lee  Co.  v.  Federal  Trade  Commission,  (113  F.  {2d)  583),  the 
Government  had  brought  an  earlier  proceeding  against  the  petitioner  claiming 
that  its  product  was  mi.sbranded,  by  reason  of  statements  on  labels  and  circulars, 
in  violation  of  the  Food  and  Drug  Act.  In  that  proceeding,  the  court  harl  resolved 
the  issues  in  favor  of  the  petitioner  after  a  trial,  and  dismissed  the  proceeding. 
Thereafter  the  Federal  Trade  Commission  issued  a  complaint  charging  the 
petitioner  with  the  use  of  unfair  methods  of  competition  under  the  Federal 
Trade  Commission  Act,  and  the  Commission  foiuid  that  the  same  representations 
(on  labels,  pamphlets,  and  other  advertising  matter)  upon  which  the  earlier 
libel  proceeding  had  been  based  were  false  and  misleading.  Although  the  circuit 
court,  on  petition  for  review  of  the  Commission's  order,  vacated  the  ordei-  because, 
as  it  found,  the  issue  had  already  been  settled  in  petitioner's  favor  by  a  court 
of  competent  jurisdiction,  the  petitioner  had  been  put  to  the  trouble  and  expense 
of  th*^  Federal  Trade  Connnission  proceeding  and  the  court  review,  after  a 
favorable  determination  on  the  same  issues  under  the  Food  and  Drug  Act.  The 
following  excerpt  from  the  court's  opinion  is  of  interest  (p.  .585)  : 
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•■*  *  *  It  is  apparent,  however,  that  the  Government — having  failod,  in  the 
litiel  proc-eeding.  to  secnre  a  determination  that  the  'Gizzard  Capsules'  were  mis- 
liranded  ajid  that  the  repre.sentations  made  Ity  the  petitioner  on  labels  and  circu- 
lars were  false  *  *  *  — then  initiated  this  proceeding  throniih  the  Federal 
Trade  ("ommission  to  secure  a  determination  that  the  same  or  substantially  the 
.same  deprosonrations  which  were  asserted  to  be  false  and  fraudulent  in  the  libel 
l)roceeding  were  in  truth  and  fact  false  and  misleading  and  therefore  constituted 
an  unfair  method  of  competition  in  commerce  within  the  meaning  of  the  Federal 
Trade  Commission  Act.  Although  the  remedies  sought  by  the  Government  in 
the  two  proceedings  were  different — condemnation  in  the  first,  and  a  cease-and- 
desist  order  in  the  .second — it  is  obvious  that  the  alleged  falsity  of  the  repre- 
sentations of  the  petitioner  with  respect  to  the  therapeutic  value  and  effectiveness 
of  its  produ<t  constituted  the  main  basis  for  each  of  the  proceedings;  that  in  the 
libel  pri  ceediiiU'  the  court  determined  that  ilie  representations  that  the  product 
Avas  a  remedy  for  tapeworms  and  pinworms  as  well  as  large  roundworms  were 
not  false,  while  the  Connnission  later  determined  that  the  repre.sentations  with 
respect  to  pinworms  and  large  tapeworms  wt^re  false  and  misleading.  It  is  equally 
obvious  that  the  Commission  completely  disregarded  the  effect  of  the  decree 
entered  in  the  libel  case  on  conducting  its  proceedings  and  in  making  its  findings 
i-f  fact,  i-finrlusions  of  law,  and  order." 

In  United  States  v.  WiUqrd  TaUct  Company  (141  F.  (2d)  141),  the  opposite 
situation  arose.  After  the  Federal  Trade  Commission  had  determined  that 
certain  statements  were  not  false,  a  libei  proceeding  was  brought  under  the 
Food.  Drug,  ajid  Cosmetic  Act  charging  misbranding  upon  the  basis  of  the 
identical  statements.     As  the  court  said  (p.  143)  : 

'We,  therefore,  have  the  incongruous  situation  of  one  branch  of  the  Govern- 
ment approving  the  method  now  pursued  by  the  claimant  and  another  branch 
seeking  to  eondenm.  This  is,  to  say  the  least,  placing  claimant  in  an  em- 
barrassing situation  and  should  be  avoided  if  possible." 

The  circuit  court  sustained  the  order  of  dismissal  of  the  district  court,  but 
again  the  resp«ndent  had  been  subject  to  unnecessary  trouble  and  expense. 

Had  both  governmental  agencies  found  the  representations  in  the  above  pro- 
ceeding to  be  false,  the  imposition  of  different  penalties  for  the  same  acts  would 
have  been  unfair.  As  it  was.  with  one  agenc.v  attempting  to  enforce  its  remedy 
after  the  other  had  found  the  representations  to  be  proper,  the  situation  was 
indefensible. 

The  proposed  amendment  provides  a  necessary  and  proper  demarcation  of 
jurisdiction,  at  least  as  far  as  representations  upon  packages  and  accompanying 
circulars  are  concerned. 

Respectfully  submitted. 

CriADBOURXE,  Wallace,  Parkk  &  Whiteside. 

New  York,  X.  T.,  January  24,  19^6. 


Drug,  Chemical  and  Allied  Trades  Section, 

New  York  Board  of  Trade,  Inc., 
New  York  7,  Y.  Y.,  March  20,  19^5. 
Re  Reece  bill  <U.  R.  2.390)  to  amend  F.  T.  C.  Act  ^ 

Hon.  B.  Carroll  Reece, 

House  of  Repreaentdtircs,  Washington,  D.  C. 
De.\r  Sir:  We  enlist  your  support  in  the  passage  of  the  bill  referred  to  above, 
and  for  your   information   quote  below  a   resolution   which   was  unanimously 
adopted  at  the  meeting  of  the  executive  committee  of  the  drug,  chemical  and 
allied  trades  section  of  the  New  York  Board  of  Trade,  held  March  15,  194.^. 

"Be  if  resolved.  That  the  drug,  chemical,  and  allied  trades  section  of  the  New 
York  Board  of  Trade  urges  the  enactment  of  H.  R.  2390,  a  bill  to  amend  the  act 
creating  the  Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purpose ;  and  be  it  further 

"Resolved,  That  copies  of  this  re.solution  be  sent  to  the  Committee  on  Interstate 
and  Foreign  Commerce  and  to  the  New  York  Members  of  the  House  of  Represnta- 
tives  and  of  the  Senate  of  the  Uniteii  States." 
Very  truly  yours, 

Carl  M.  Anderson, 
Chairman,  Legislative  Committee. 


48  AMEND   FEDERAL   TRADE   COMMISSION   ACT 

Chamber  of  Commkrce  of  the  State  of  New  Yohk 

[Notice. — This  report  was  mailed  to  all  members  of  the  chamber  5  days  before  the  meetiuff 
and  copies  wore  also  placed  in  the  hands  of  each  member  attendinj^  the  meeting,  when 
opportunity  was  given  for  discussion.  The  vote  thereon  therefore  can  fairly  be  said 
to  represent  the  opinion  of  the  entire  membership.  The  meetings  of  the  chamber  are 
attended  by  three  or  four  hundred  members] 

At  the  regular  monthly  meeting  of  the  Chamber  of  Commerce  of  the  State  of 
New  York,  held  December  6,  1945,  the  following  resolutions  and  reixn't,  sub- 
mitted by  its  committee  on  law  reform,  were  unanimously  adopted : 

AMENDMENT  TO  THE  FEUERjM,  TRADE  COMMISSION   ACT 

To  the  Chamber  of  Commerce: 

The  committee  on  law  reform  offers  the  following  resolutions  : 
Resolved,  That  the  Chamber  of  Commerce  of  the  State  of  New  York  urges 
enactment  into  law  of  the  Reece  bill,  H.  R.  2390,  to  amend  the  Federal  Trade  Com- 
mission Act,  the  purpose  of  which  is  to — 

(1)  AlTord  elTective  judicial  review  of  the  Commission's  cease-and-desist 
order ; 

(2)  Put  a  ceiling  on  the  aggregate  amount  of  penalties  which  may  be 
assessed  for  a  single  violation  of  these  orders  ;  and 

(3)  Avoid   duplication   of  administration   between   the   Commission   and 
the  Food  and  Drug  Administration ;  and,  be  it  further 

Resolved,  That  copies  of  this  report  be  sent  to  the  President  and  the  Members^ 
of  Congress. 

The  chamber  has  gone  on  record  on  various  occasions  against  the  arbitrary 
procedure  of  Government  agencies,  bureaus,  and  commissions.  Congress  has- 
given  to  some  Government  agencies,  not  only  the  power  to  make  rules,  but  als«.> 
to  construe  and  enforce  them.  Accordingly,  such  agencies  possess  the  legislative, 
executive,  and  judicial  power,  and  these  three  powers  are  all  pgssessed  by  one 
and  the  same  personnel,  not  one  of  whom  is  elected  by  the  people.  Over  and 
above  all  this  the  defendant  is  given  little  opportunity  to  appeal  to  thi^  courts 
of  law. 

This  bill  would  give  appeals  and  a  review  of  the  Commission's  orders  "to  cease 
and  desist"  from  using  a  method  of  conii)etition.  A  review  can  be  had  in  the 
circuit  court  of  appeals,  and  ultimately,  if  so  d<>sired,  in  the  United  States  Su- 
preme Court  by  certiorari  proceedings. 

False  advertising,  other  than  labeling,  means  an  advertisement  ''which  is  mis- 
leading in  a  material  respect."  In  determining  this  matter,  consideration  must 
be  given  to  "not  only  representations  made  or  suggested  by  statement,  word,  de- 
sign, device,  sound,  or  any  combination  thereof,  but  also  the  extent  to  which, 
the  advertisement  fails  to  reveal  facts  material  in  the  light  of  such  representa- 
tions so  as  to  jn-event  deception  resulting  from  indirection  and  ambiguity,  as  well 
as  from  statements  which  are  false." 

The  term  "labeling"  is  defined  to  mean  all  labels  and  other  written,  printed, 
or  graphic  matter  which  may  accompany  the  article. 

A  penalty  of  $1,000  for  each  violation,  not  to  exceed  the  sum  of  $10,000  in  the 
aggregate,  is  provided.      ,^ 

This  measure  will  not  apply  to  articles  covered  by  the  Federal  Food,  Drug  and 
Cosmetic  Act,  approved  June  25,  1938. 

Respectfully  submitted. 

Lawrence  B.  Ei.liman,  ChairnMtK 

WiLT.IAM    S.   KlES, 

F1.ETCHEK  H.  Montgomery, 

Arthuii  J.  Morris,  , 

Alfred  V.  S.  Oltott, 

Clyde  S.  Stilwell. 

George  E.  Warren, 

Committee  on  Law  Reform.. 

Attest : 

Leroy  a.  Lincoln,  President. 
B.  Coi.WELL  Davis.  Jr., 

Executive  Seoretari/. 

New  York,  Deeeniher  6,  19Jf5. 
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The  CREkVM  of  Whkat  Corp., 
Minneapolis  13,  Minn.,  January  23,  19-iG. 

As  an  introduction  to  my  argument  I  will  state  that  many  years  ago  I  was 
involved  in  a  suit  brought  by  the  Federal  Trade  Commission,  which,  in  my  opinion, 
resulted  in  a  serious  miscarriage  of  justice  which  would  not  have  occurred  had 
the  bill  in  question  been  a  law  at  tiiat  time.  The  case  resulted  in  no  benelit  to 
anyone,  and  no  changes  were  effected  in  practice  which  had  been  in  effect  for 
some  years.  The  only  result  was  tinding  a  guiltless  hrm  guilty,  and  tluv  expendi- 
ture of  innnense  amounts  of  time  and  money.  The  FT< "  participants  in  that  case 
were  not  vici(»us  men.  In  my  opinion  they  were  merely  prejudiced  men  with 
enthusiasm  for  convictions. 

This  is  not  the  time  and  place  to  retry  that  ca.se — I  am  simply  mentioning  it 
to  show  that  what  I  am  saying  is  not  just  theory,  but  is  the  judgment  of  one 
individual  who  has  been  througli  the  mill. 

The  FTC  has  done  many  useful  things.  It  has  a  valuable  part  in  our  system 
of  government,  but  its  powers  are  so  alnsolute  that  it  clearly  has  the  power  to 
c'omniit  the  gravest  sort  of  injustices.  As  yon  know,  tht^  FT(J  is  an  agency  which 
combines  all  in  one  the  duties  and  powers  of  investigator,  prosecutor,  judge,  and 
jury.  As  a  rule,  the  individual  men  who  exei-cise  these  duties  not  only  are 
acquainted  with  each  other,  but  they  travel  together,  stay  at  the  same  hotels  at 
llie  same  time,  etc.  Even  when  these  men  happen  to  be  coniparative  strangers, 
they  all  work  for,  take  instructions  from,  and  get  paid  by  the  same  organization. 
If  this  is  not  an  ideal  set-up  to  encotu-age  abuse  of  power,  history  nnist  be  wrong. 

I  have  heard  it  said  by  the  uninformed  that  as  decisions  resulting  from  this 
set-up  are  subject  to  review  by  the  courts,  the  citizen  has  proper  protection — that 
if  he  has  l)een  unjustly  treated  he  can  appeal.  I  have  even  heard  this  set-up  com- 
pared with  that  of  the  Interstate  Commerce  Commission. 

Taking  the  latter  comparison  first,  there  are  great  fundamental  differences, 
particularly  in  regard  to  the  ordinary  citizen  or  business  firm.  As  an  (^mployee 
of  such  a  firm  I  have,  over  the  years,  had  considerable  contact  with  the  ICC. 
All  of  such  dealings  have  been  In  connection  with  rate  matters  involving  differ- 
ences between  shippers  and  railroads.  In  these  cases  the  ICC  acted  primarily 
as  an  impartial  judicial  body  in  settling  conflicts  between  shippers  and  carriers. 
In  such  cases,  which  occupy  so  much  of  its  time,  the  ICC  is  subject  to  conflicting 
urges,  as  well  as  acting  as  a  judge  between  conflicting  parties.  On  the  one  hand, 
it  is  interested  in  seeing  that  shippers  get  good  value  for  their  money,  and  on 
the  other  handit  is  interested  in  seeing  that  carriers  do  not  bankrupt  themselves 
by  dissipating  their  revenues. 

Furthermore  the  IC(J!  handles  mostly  matters  that  require  specialized  training 
in  the  very  intricate  and  involved  subject  of  transportation.  On  tlu;  other  hand, 
the  FTC  ca.ses  generally  involve  matters  which  are  exactly  within  the  traditional 
scope  of  judicial  judges. 

As  I  s<'e  it,  the  FTC  cases  seem  to  be  prosecution  of  persons  by  a  governmental 
agency  on  its  own  initiative  with  very  little  of  the  substance  of  judicial  action. 

Now  getting  back  on  the  main  track :  It  is  true  tliat  one  may  have  conclusions 
of  law  reviewed  by  the  court,  but  the  court's  so  called  review  of  the  facts  is  an 
admitted  mockery.  It  has  happened  that  in  some  trials  the  FTC  has  been  able 
to  prove  only  a  sketchy  sort  of  case,  whereas  the  accused  has  been  able  to  present 
a  powerful  and  sound  defense  supported  by  all  kinds  of  reputable  evidence.  p]ven 
in  such  cases  the  Commissicni  has  the  power,  if  it  so  chooses,  to  decide  the  case 
again.st  the  overwhelming  weight  of  evidence,  provided  it  has  been  able  to 
produce  a  connecting  thread  of  evidence  that  will  support  its  conclusion.  In 
other  words,  if  the  Commission  chooses  to  do  so  it  could  put  a  none  too  reputable 
witne.ss  on  the  stand  who  would  testify  to  enough  facts  on  which  to  build  what 
might  be  called  a  substantial  case,  and  it  could  then  sit  back,  after  liearing  many 
reputable  witnesses  testify  to  the  contrary,  and  invjceed  nevertheless  to  make  its 
decision  based  upon  the  testimony  of  its  own  single  witness. 

For  instance,  in  certain  types  of  cases  such  as  those  brought  by  the  FTC 
designed  to  break  up  basing  point  systems,  the  FT('  had  apparently  made  up  its 
mind  that  it  wanted  to  eliminate  certain  long-existing  husin<'ss  practices,  and 
then  proceeded  to  present  evidence  to  itself  in  a  supposed  judicial  capacity.  It 
seems  quite  evident  to  me  that  the  Commission  had  already  had  its  mind  made 
up  in  advance  so  that  it  was  practically  all  set  to  decide  the  case  in  the  way 
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which  it  wished,  and  it  was  of  course  certain  to  get  sufficient  evidence  in  the 
record  to  permit  the  upholding  of  its  views. 

Tliat  is  has  this  power  is  evident  from  the  following  cases  (references  supplied 
me  hy  our  attorney)  :  Frdcrnl  Trade  Commission  v.  Pacific  States  Paper  Trade 
Association  f273  U.  S.  52,  63)  ;  Federal  Trade  Commission  v.  Alrjoma  Lnniher  Co. 
(201  U.  S.  (57,  73)  ;  Federal  Trade  Commission  v.  Standard  Education  Society 
(302  U.  S.  112,  117)  ;  Herxfeld  v.  Federal  Trade  Commission  (140  Fed.  2d  207)  ; 
Serjal  V.  Federal  Trade  Commission  (142  Fed.  2d  255). 

In  the  last  case  the  court  said  (p.  255)  : 

"Hence  the  outcome  turns,  as  it  so  generally  does,  upon  whether  there  was 
'substantial'  evidence  to  support  the  Commission's  finding.  It  is  true  tliat  a 
part  of  the  testimony  was  obviously  biased,  coming  as  it  did  from  a  witness 
whose  sole  occupation  appears  to  have  been  to  suppress  the  importation  of  any 
foreign  goods  whatever.  Even  so,  if  the  Commission  wished  to  rely  upon  siicli 
testimony,  we  may  not  intervene,  whatever  miglit  be  our  own  indisposition  to 
accept  what  he  said." 

In  this  connection  it  is  very  appropriate  to  quote  in  part  an  address  made  by 
United  States  Circuit  Judge  John  D.  Martin  of  Tennessee,  delivered  on  October 
18,  1045,  and  printed  in  the  American  Bar  AssofMation  Journal  of  December  1945. 
Speaking  as  one  of  the  Federal  judiciary  he  said  in  part  as  follows: 

"No  more  startling  innovation  has  come  about  within  the  past  decade  than  the 
widespread  building  up  of  administrative  tribunals  in  derogation  of  the  judicial 
power,  which  some  of  us  have  tliouglit  was  firmly  vested  by  the  Constitvition  in 
the  courts  alone. 

"So  frequently  have  we  been  reminded  of  our  inferioi-ity  in  expertness  to 
various  administrative  boards  and  agencies  exercising  more  than  quasi-judicial 
powers  but  still  subject  to  our  review  upon  petitions  for  enforcement  of  their 
orders,  that  some  fortitude  on  the  part  of  a  circuit  judge  is  necessary  for  avoid- 
ance of  an  infei'iority  complex.  So  steadily  has  our  power  of  independent  decision 
been  curtailed  by  acts  of  Congress  and  interpretative  opinions  of  the  Supreme 
Court,  that  we  sometimes  wonder  whether  we  are  considered  inferior  courts  in 
an  actual  as  well  as  in  the  comparative  sense  of  the  word  'inferior'  as  used  in 
the  Constitution. 

"Our  practical  fimction  in  the  review  of  rulings  of  administrative  boards  has 
been  reduced  to  reading  records  for  possible  discovery  of  that  rare  case  wherein 
thei-e  is  no  evidence,  however  sliaht.  from  which  the  Board  could  reasonably  have 
drawn  inferences  upon  which  a  finding  of  fact  was  based.  We  have  been  repeat- 
edlv  and  em.phatically  warned  that  we  dare  not  substitute  our  own  inferences 
from  fact  for  those  of  the  Board  ;  and  in  tax  cases,  the  mystery  remains  unsolved 
as  to  what  constitutes  a  plain  mistake  of  law  made  by  the  'better  staffed'  Tax 
Court,  formerly  the  Board  of  Tax  Appeals,  whose  decisions,  upon  petition,  we 
must  continiie  to  review. 

"To.  my  thinking,  it  is  not  in  the  public  interest  that  the  seal  of  a  United  States 
circuit  court  of  appeals  should,  by  compulsion,  become  a  rubber  stamp  for  the 
approval  of  the  all  too  often  arbiti'ary  action  of  an  adTiiinistrative  agency. 
Unless,  through  acts  of  Congress,  the  people  restore  to  the  United  States  circuit 
courts  of  appeal  a  modicum  of  their  former  significance  in  the  scheme  of  National 
Government,  their  pi-esent  partial  eclipse  may  soon  become  total.  A  fair  appraisal 
of  the  record  of  these  intermediate  appellate  tribunals  would  impel  the  conclusion 
that  they  deserve  a  higher  degree  of  faith  in  their  intelligence,  efficiency,  and 
expertness  in  the  administration  of  jxistice  than  has  been  evinced  in  the  gradual 
divestiture  of  their  right  to  reason  and  to  render  judgment  with  appropriate 
indpn^pdence." 

I  think  it  is  dear  that  we  have  a  set-up  where  the  FTC  for  any  reason,  such 
as  prejudice,  caprice,  political  pressure,  or  just  plain  mistake  can  with  impunity 
convict  almost  anyone  against  whom  anv  witness  wishes  to  testify,  without  dan- 
ger of  being  reversed  by  the  courts.  With  its  present  personnel  no  one  expects 
the  Cf)mmis'aion  to  use  these  powers  t'^  the  inmost — .^  la  Petrillo,  but  <"hey  could 
if  they  wanted  to,  and  the  dangerous  situation  is  right  there  for  all  who  wish  to 
see.  Furthermore,  there  are  persons  who  are  convinced  that  the  Commission  has 
already  b^dly  abused  its  powers. 

This  bill,  H.  R.  2300,  does  not  attempt  to  correct  all  the  faults  of  the  adminis- 
trative procedure.  It  takes  onlv  one  step  in  that  direction,  but  it  is  a  valuable 
and  important  step.  In  my  opinion,  it  should  be  taken  right  now  without  waiting 
for  fhe  more  extensive  and  fai'-reaching  reforms  incorporated  in  S.  7  (entitled 
"A  bill  to  improve  the  administration  of  justice  by  prescribing  fair  administrative 
procedure"). 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  51 

We  have  fouj^ht  a  great  war  and  are  trying  to  fight  a  great  peace  to  secure 
and  preserve  the  freedom  of  the  peoples  of  the  earth.  Let  us  be  consistent  and 
also  free  our  own  people  from  the  grosser  forms  of  achninistrative  persecution 
and  give  back  to  us  some  of  the  rights  we  thouglit  liad  been  secured  for  us  under 
the  Constitution  and  Bill  of  Rights. 

G.  V.  Thomson, 
Vk-e  President  and  Secretary. 

Associated  Drug  &  Chemical  Inuustuies  op  Missouri,  Inc., 

St.  Louia.  Mo.,  January  25,  19^6. 
To  the  Committee  on  Interstate  and  Foreign  CoMMsatcE, 

Washington,  D.  G. 
Gentlemen:  The  members  of  the  Associated  Drug  and  Chemical  Industries  of 
Missouri,  which  association  comprises  all  the  leading  manufacturers  of  drugs, 
chemicals,  and  cosmetics  in  this  State,  unanimously  favor  the  passage  of  H.  R. 
2330,  which  is  presently  before  your  committee.  Attached  hereto  are  its  brief 
arguments  in  favor  of  the  passage  of  said  bill. 

This  association  respectfully  requests  your  most  favorable  consideration. 
Yours  very  truly, 

Associated  Drug  &  Chemical  Industries  of  Missouri.  Inc., 
By  John  A.  Mueller,  Cochairman,  Legislative  Committee. 

H.  R.  2390,  introduced  by  the  Honorable  B.  Carroll  Reece  of  Tennessee,  pro- 
poses to  amend  certain  aspects  of  the  act  creating  the  Federal  Trade  Commis- 
sion in  the  following  particulars  : 

A.  Sp:ction  5  (c) 

1.  Provides  that  a  person,  partnership,  or  corporation  may  appeal  an  order 
of  the  Commission  to  the  United  States  circuit  court  of  appeals  praying  that  the 
order  be  modified  or  set  aside. 

2.  Autiiorizes  the  circuit  court  of  appeals  to  modify  the  order  of  the  Commis- 
sion as  in  its  .judgment  the  circumstances  of  the  case  may  require. 

Comment. — The  original  act  authorized  the  appellant  to  pray  that  the  order 
of  the  Commission  be  modified  or  set  aside.  The  original  act  gives  the  court 
authority  to  modify  the  order.  Thus,  the  only  change  here  proposed  is  to  allow 
the  person,  partnership,  or  corpoi'ation  involved  to  seek  modification.  Although 
the  court  has  had  power  to  modify  the  oi'dei^all  along,  they  have  so  interpreted 
their  authority  as  to  reduce  their  control  of  the  remedy  to  a  nullity.  With  the 
amendment  here  pi'oposed,  the  appellant  can  properly  set  forth  his  reasons  and 
arguments  why  the  order  should  be  modified  and  thus  acquaint  the  court  with 
facts  which  otherwise  might  not  come  to  the  attention  of  it.  It  is  felt  that  this 
proposed  amendment  does  not  in  any  way  change  the  act,  but  merely  provides 
language  that  more  clearly  expresses  Congress'  intent. 

3.  Requires  that  the  findings  of  the  Commission  be  supported  by  the  preponder- 
ance of  the  evidence  in  order  to  be  conclusive. 

Comment. — The  original  act  stated  that  the  findings  of  the  Commission  as  to 
facts  were  conclusive  if  supported  by  "evidence."  From  time  immemorial,  law- 
suits have  been  decided  by  the  preponderance  of  tlie  evidence,  and  it  is  believed 
that  Congress  intended  all  along  that  the  Federal  Trade  Commission's  findings 
must  be  based  upon  a  preponderance  of  evidence  rather  than  on  a  mere  scintilla. 
But  under  the  wording  of  the  original  act.  the  courts  have  repeatedly  stated  that 
their  hands  are  tied  and  that  they  are  not  authorized  by  the  act  to  weigh  the 
sufficiency  of  he  evidence.  The  courts  have  held  that  so  long  as  there  is  some 
evidence  which  supports  the  findings  of  the  Commission  that  they  are  obliged 
to  accept  these  facts  as  conclusive.     This  is  not  justice. 

The  Supreme  Court  of  the  United  States  has  held  that  this  act  does  not  offend 
the  due-process  clause  of  the  Constitution  since  the  act  contains  a  provision  for 
judicial  review.  However,  do  we  have  true  judicial  review  when  the  appellate 
court  is  restrained  from  determining  whether  or  not  the  findings  of  the  Commis- 
sion are  based  upon  a  preponderance  of  the  evidence?  As  an  administrative 
agency  of  the  Government,  the  Federal  Trade  Commission  is  the  complainant, 
investigator,  prosecutor,  judge  and  jury.  As  judge  and  jury,  it  can  scarcely  be 
unbiased  when  it  is  also  the  complainant  and  prosecutor.     If  some  evidence 
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only — rather  than  a  preponderance  of  the  evidence — is  all  that  is  required  to 
make  its  findings  conclusive,  it  is  impossible  that  substantial  justice  can  be  done. 
It  is  not  believed  that  Congress  ever  intended  that  this  situation  exist,  and  it 
is  felt  tliat  the  courts  have  misinterpreted  Congress'  meaning.  In  order  to  clarify 
the  intent  of  Congress,  the  proposed  amendment  inserts  the  words,  "the  pre- 
ponderance of  the"  before  the  word  "evidence"  wherever  it  appears,  and  thus 
leaves  no  further  room  for  misunderstandings  by  the  court. 

B.  Section  5(1) 

1.  Makes  the  penalty  for  each  violation  $1,000. 

2.  Sets  a  ceiling  of  $10,000  in  the  aggregate  for  violation  of  a  single  order. 
Comment. — The  original  act  provided  a  maximum  penalty  of  $5,000  for  each 

violation  of  the  Commission's  orders.  No  aggregate  total  sum  is  set  out. 
Using  false  advertisement  as  an  example,  each  single  advertisement  constitutes 
a  violation  of  the  order.  Were  the  courts  to  impose  the  maximum  penalty  for 
each  advertisement  published,  a  tine  large  enough  to  destroy  an  offender  could 
legally  be  imposed.  The  courts  have  not  as  yet  imposed  fines  of  so  large  a 
sum  as  to  be  completely  destructive.  However,  as  the  law  now  stands  the  Fed- 
eral Trade  Commission  may  ask  the  courts  to  impose  the  maximum  penalty 
where  in  the  aggregate  that  penalty  would  wipe  out  the  offender.  The  Com- 
mission may  use  the  threat  of  this  as  a  sword  over  the  heads  of  many  concerns. 
Certainly  it  is  only  just  that  some  ceiling  be  set.  As  Mr.  Reece  himself  has 
so  aptly  stated  it,  "The  amount  of  the  ceiling  is  not  important.  The  principle 
is."  It  has  long  been  said  that  the  power  to  tax  is  the  power  to  destroy.  Let 
it  never  be  said  in  the  United  States  that  the  power  to  penalize  is  the  power 
to  destroy. 

C.  Section  15  (a),  Section  15  (f)   (added)  and  Section  19  (added) 

1.  Certain  involved  phrases  are  stricken  in  section  15  (a)  and  the  following 
substitution  is  proposed:  "So  as  to  prevent  deception  resulting  from  indirec- 
tion and  ambiguity,  as  well  as  from  statements  which  are  false." 

2.  A  definition  of  the  term  "label"  is  given  in  section  15  (f ). 

3.  Matters  coming  under  the  jurisdiction  of  the  Food,  Drug  and  Cosmetic 
Act  are  removed  from  the  jurisdiction  of  the  Federal  Trade  Commission  insofar 
as  the  Food,  Drug  and  Cosmetic  Act  as  exclusive  jurisdiction. 

Comment. — There  can  be  no  doubt  that  Congress  intended  that  certain  au- 
thority be  delegated  to  the  Federal  Trade  Commission  and  certain  authority  to 
the  Food,  Drug  and  Cosmetic  Act.  The  proposed  change  in  section  15  (a) 
and  the  new  sections  15  (f)  and  19  merely  more  clearly  define  and  explain  what 
matters  come  under  w^hich  governmental  agency.  Congress  never  intended 
that  the  duties  of  these  two  administrative  bureaus  should  overlap,  causing  them 
to  step  on  each  other's  toes.  However,  by  the  original  wording  of  section  15 
(a)  the  Federal  Trade  Commission's  interpretation  was  that  it  must  regulate 
advertising  in  regard  to  representations  which  Congress  intended  to  come  within 
the  scope  of  the  Food,  Drug  and  Cosmetic  Act.  Control  of  representatives  re- 
garding qualities  of  foods,  drugs,  devices,  and  cosmetics  has  been  delegated  under 
the  Food,  Drug  and  Cosmetic  Act.  The  Federal  Trade  Commission  was  dele- 
gated jurisdiction  over  false  advertisement,  or  advertising  that  was  deceptive 
by  means  of  indirection  or  ambiguity.  The  proposed  new  wording  more  clearly 
sets  out  the  degree  of  control  and  authority  the  Federal  Trade  Commission  is 
given  so  that  it  will  not  encroach  upon  matters  which  properly  come  under  the 
Food,  Drug  and  Cosmetic  Act. 

New  section  15  (f)  defines  the  term  "labeling."  There  is  a  great  distinction 
between  a  label  and  an  advertisement.  The  original  act  specifically  states  that 
labeling  is  excluded  from  the  term  "false  advertisement."  However,  the  act 
did  not  undertake  to  define  the  term  "labeling"  and  because  of  this  confusion  has 
arisen.  By  incorporating  a  definition  of  the  term  "labeling"  into  the  act,  there 
should  no  longer  be  the  confusion  which  up  until  the  present  time  has  existed. 

New  section  19  removes  from  the  jurisdiction  of  tlie  Federal  Trade  Commis- 
sion foods,  drugs,  devices,  and  cosmetics  insofar  as  they  come  under  the  Federal 
Food,  Drug  and  Cosmetic  Act.  It  is  felt  that  Congress  never  intended  that  any 
dual  jurisdiction  exist,  but  experience  has  proven  that  it  has.  It  is  necessary 
for  tiie  proper  conduct  of  a  business  that  the  interpretations  of  one  govern- 
mental agency  be  relied  on.  It  is  not  proper  that  one  governmental  agency  give 
a  go  sign  wliile  another  governmental  agency  gives  a  stop  sign  on  the  same 
matter.     Congress  did  not  intend  this,  but  it  has  in  fact  existed.     The  proposed 
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new  section  places  controls  where  they  should  be,  and  where  it  is  believed 
•Congress  intended  them  to  be. 

In  siunniarization,  it  is  not  believed  that  H.  R.  2390  deprives  the  Federal 
Trade  Conamission  of  any  of  its  rights,  authorities,  or  duties  that  Congress 
intended  to  bestow  upon  it.  The  clianges  proposed  are  concise  and  self-ex- 
planatory, and  they  merely  set  out  more  clearly  the  original  meaning  and  intent 
vf  the  Congress. 

Respectfully  submitted. 

AssociATKD  Drug  &  Chemicax.  Industbibs  of  Missoxtbi, 
By  John  A.  Muellek, 

Cochairman,  Legislative  Committee. 


Law  Offices  of  Charles  Wesly  Dxtnn, 

New  York,  N.  Y.,  February  18,  19^6. 
Re  H.  R.  2390. 

Hon.  B.  Carroll  Reece. 

Houftf  Ofllce  Building,  WasMngton,  D.  G. 

Dear  Mr.  Reece:  I  write  this  letter  in  behalf  of  the  Grocery  Manufacturers 
of  x\uieri(a  and  the  American  Pharmaceutical  Manufacturers'  Association,  for 
insertion  in  the  record  of  the  hearings  on  this  bill;  and  I  add  that  it  expresses 
my  own  view  as  well. 

This  bill  amends  sections  of  the  Federal  Trade  Commission  Act;  and  we  ap- 
jirove  the  amendments  thus  made,  as  and  to  the  extent  now  stated : 

Section  5  (c)  :  We  approve  its  amendment  whei'eby  the  Commission's  find- 
ings as  to  the  facts  are  only  conclusive,  on  the  court  review  of  a  cease  and  de- 
sist order,  "if  supported  by  tlie  preponderance  of  the  evidence."  For  this  is  the 
right    and  just  rule  of  evidence,  in  the  circumstances. 

Section  5  (1)  :  We  approve  its  amendment  to  place  a  reasonable  ceiling  on 
the  aggregate  amount  of  a  civil  penalty  for  the  violation  of  a  final  cease  and 
desist  order.     For  such  a  ceiling  is  manifestly  indicated. 

Section  l.'i:  We  approve  its  amendment  to  add  a  new  paragraph  (f),  which 
defines  the  tei-ni  "lal>eling"  as  in  the  Federal  Food,  Drug,  and  Cosmetic  Act. 
For  this  paragraph  was  erroneously  omitted  from  that  section,  when  it  was 
enacted :   and   it  contains   a   necessary   definition. 

Section  lO:  We  approve  the  addition  of  this  section,  to  provide  that  food, 
drugs,  devices,  and  cosmetics  shall  be  exempt  from  this  act  to  the  extent  of 
the  application  or  extension  thereto  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  For  such  a  provision  will  operate  to  eliminate  jurisdictional  conflict  between 
the  Federal  Security  Agency,  in  administering  the  aforesaid  act,  and-  the  Fed- 
eral Trade  Commission,  in  administering  the  supplemental  law  against  a  false 
adverti-sement  of  food,  drugs,  devices,  and  cosmetics,  enacted  by  the  Wheeler- 
Lea  amendment  of  the  Federal  Trade  Commission  Act.  But  it  is  added :  we 
recomnmd  that  such  false  advertising  law  should  be  transferred  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as  a  matter  of  public  policy  and  in  the  interest  of 
all  concerned.  For  the  Federal  law  against  the  adulteration,  misbranding,  and 
false  advertisement  of  food,  drugs,  devices,  and  cosmetics  is  best  consolidated  in 
that  act.  for  unified  administration  by  the  Food  and  Drug  Administration  of 
the  Federal  Security  Agency. 
Respectfully  yours, 

Charles  Wesley  Dunn. 


International  Apple  Association, 
Washington,  D.  C,  February  15,  19Jfi. 
Hon.  B.  Carkoil  Reece. 

New  House  Office  Building,  Washington,  D.  C. 
My  Dear  Mr.  Reece:  You  recently  addressed  a  letter  to  our  association  asking 
for  our  views  on  your  bill  amending  the  Federal  Trade  Commission  Act,  H.  R. 
2390.     Since  it  was  impossible  for  a  representative  of  our  association  to  appear 
at  the  hea, rings  on  this  bill  I  am  very  glad  to  state  our  position  at  this  time. 

The  Inl ernational  Apple  Association  has  a  direct  and  vital  interest  in  matters 
such  as)  ttat  covered  by  H.  R.  2390.  The  a.ssociation  is  a  nonprofit  organization 
of  grovjer?,  shippers,  and  distributors  of  apples  and  pears.  Its  membership  is 
located  in  all  of  the  important  producing  sections  and  distributing  markets  of 
the  Unite ((  States.  It  is  composed  of  the  leading  apple  and  pear  growers  and 
shipping-  organizations,  individual  sliippers  and  firms,  apple  and  pear  cooperative 
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associations,  wholesale  dealers,  distributors,  exporters,  'and  our  members  inter- 
ested in  other  lines  of  our  industry.  In  addition,  its  membership  extends  to 
many  forei,£fn  countries,  including  Canada,  the  United  Kingdom,  Continental 
Europe,  South  America,  and  Australasia.  The  International  Apple  Association 
is  now  in  its  fifty-second  year,  one  of  the  oldest  agricultural  associations  in  the 
United  States,  and  is  representative  of  the  apple  and  pear  industries  of  the 
United  States. 

The  association  wishes  to  go  on  record  as  endorsing  the  amendments  which 
H.  R.  2390  would  make  to  the  Federal  Trade  Commission  Act,  as  contained  in 
sections  1,  2,  3,  and  4  of  this  bill. 

Because  of  the  many  regulations,  administered  by  various  Government  agen- 
cies, under  which  our  and  other  agricultural  industries  have  to  work,  we  con- 
sider it  highly  desirable  that  wherever  possible  these  regulations  be  coordinated 
under  one  agency.  For  that  i*eason  we  would  welcome  the  amendments  con- 
tained on  page  5  of  your  bill,  lines  10  to  16,  providing  that  wherever  tlie  Federal 
Food,  Drug,  and  Cosmetic  Act  applies  that  action  as  administered  by  the  Federal 
Security  Agency  will  govern. 

At  the  present  time  the  many  agencies  regulating  our  industries  add  consider- 
ably to  the  burdens  of  our  members  and  we  are  very  anxious  to  see  that  this 
new  section  to  the  Federal  Trade  Commission  Act  is  added  without  delay. 
Sincerely  yours, 

Samuel  Fraseb, 
Becretary,  International  Apple  Assocmtion . 


The  Southern  Commissioners  of  Agbicultxjre, 

Memphis,  Tenn.,  February  15,  19Jf6. 

Memorandum  for  Hon.  B.  Carroll  Reece,  House  Office  Building,  Washington,  D.  C, 

On  February  6.  1946,  this  writer  sent  a  memorandum  to  Col.  James  B.  Murphy, 
our  attorney,  1206  Palmetto  Building,  Columbia,  S.  C,  copy  to  Mr.  Harry  D. 
WiL'^on,  our  president.  Baton  Rouge,  La.,  will  quote  it : 

"As  soon  as  practicable  please  tell  this  writer,  with  return  of  the  enclosed 
file,  whether  or  not  in  your  opinion  the  Southern  Association  should  support  the 
Reece  bill,  H.  R.  2390. 

"This  matter  escaped  the  writer's  attention  until  he  read  an  editorial  clipped 
from  the  Journal  of  Commerce,  which  you  will  find  next  attached. 

"First  opportunity,  after  seeing  the  Journal  of  Commerce  editorial  discussion 
of  said  bill,  this  writer  contacted,  over  the  telephone,  Congressman  Reece,  whom 
he  has  known  personally  for  years ;  like  yourself,  he  is  a  good  businessman  and 
an  able  lawyer ;  he  haiis  from  Johnson  City,  Tenn. ;  has  been  representing  the 
first  district  of  that  State  since  1983. 

"The  Congressman  was  duly  appreciative  of  our  inquiry  about  the  status  of 
his  bill,  'To  amend  the  act  creating  the  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes' ;  he  has  made  two  speeches  in  the 
House  suggesting  said  bill,  these  you  will  find  in  said  file. 

"Have  had  some  experience  with  the  Federal  Trade  Commission ;  recall  dis- 
cussion by  attorneys  of  the  conditions  referred  to,  who  said  that  they  were 
unfair,  that  the  bill  should  be  amended     *     *     *      ^^^ 

"Congressman  Recce's  bill  is,  in  effect,  the  amendment  said  attorneys  thought 
should  be  made." 

Colonel  Murphy  answers  on  the  8th ;  next  attached  is  a  copy  of  his  reply.  Am 
following  up  with  President  Wilson.  Am  confident  can  arrange  with  Colonel 
Murphy  to  appear,  both  for  himself  and  our  association,  in  support  of  your  bill 
before  the  committee  handlino-  it.     What  are  your  suggestions? 

C.  C.  Hanson,  Secretary. 

cc :  Col.  J.  B.  Murphy,  attorney,  1206  Palmetto  Bldg.,  Columbia,  S.  0. ;  Harry 
D.  Wilson,  president.  Baton  Rouge,  La. ;  and  our  other  12  members,  and  friends, 
individually  addressed. 

"Social  control"  of  industry  will  serve  only  to  intensify  the  evils  which  it 
pretends  to  correct. 

In  all  industry,  each  legislative  move  creating  new  problems  seemingly  re- 
quires new  regulation  and  a  new  extension  of  Federal  power. 

There  should  be  no  interference  with  normal  industrial  competitive  processes — 
price  relationship,  productivity,  employment  and  allied  factors. 

The  Watchman. 
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Columbia,  S.  C,  February  8, 19J/6. 

Dear  Colonel  Hanson  :  In  i-esponse  to  your  letter  of  February  6,  1946,  re- 
■questing  my  views  on  H.  R.  2S'M,  introduced  in  the  House  of  Representatives 
by  Congressman  Reece,  I  have  carefully  considered  this  bill  in  its  entirety  and 
unhesitatingly  state  that  in  my  opinion  is  meritorious  and  strikes  at  the  base 
of  one  of  the  greatest  evils  our  country  is  now  confronting :  law  by  commissions 
and  regulatory  agencies  not  subject  to  review  by  the  courts. 

Immediately  the  proponents  of  this  school  of  thought  will  say,  "It  is  the  facts 
and  not  the  law,"  but  when  you  circumscribe  the  facts  with  long  established 
rules  of  evidence,  you  blend  them  and  Ihe  question  becomes  mixed  facts  and 
law.  In  any  event,  in  its  final  analysis,  the  facts  make  the  law,  for  tlie  law  is 
only  crystallized  public  opinion  reduced  to  statutes. 

There  is  nothing  to  prevent  a  Commission  from  hearing  one  side  of  a  question 
and  thus  excluding  relevant  evidence  and,  thus,  preventing  the  courts  from  even 
hearing  evidence  on  all  points  at  issue. 

Webster  defines  "substantial"  as,  "of  considerable  size  or  amount ;  vital,  im- 
portant, strong,  real  solid,  true,"  and  thus  the  testimony  of  one  single  witness 
may  be  taken  and  his  testimony  certified  as  "substantial,"  and  our  courts  are  now 
powerless  to  even  look  further  into  the  record,  although  -!0  or  more  other  wit- 
nesses of  unimpeachable  veracity  might  flatly  contradict  this  one  witness.  The 
"preponderance  of  the  evidence,"  the  universal  rule  of  law  in  all  civil  courts, 
would  cure  this  flagrant  abuse  now  in  practice. 

May  I  give  an  example  of  the  dangers  incident  to  accepting  "substantial  evi- 
dence?" Military  law  provides  that  if  the  record  of  trial  contains  "any"  sub- 
stantial evidence,  the  case  must  be  held  "legally  sufficient  to  support  the  findings 
of  the  court"  by  the  Board  of  Review  (the  supreme  court  of  the  Army). 

I  recall  a  case  where  an  ignoi*ant,  illiterate  Filipino  woman  identified  a  Negro, 
whom  she  had  never  seen  before,  at  a  distance  of  10  feet  on  a  dark  night,  and 
his  conviction  for  murder  was  sustained  as  the  court  considered  this  "sub- 
stantial evidence."  Other  facts  pointed  to  his  guilt,  but  identification  was  essen- 
tial. The  Board  of  Review  was  powerless  to  take  any  action.  This  shows  the 
great  danger  in  departing  from  the  civil  rule  of  a  "preponderance"  and  sub- 
stituting "substantial". 

In  these  troublesome  times,  where  capital  and  labor  seemingly  are  "at  each 
others  throats,"  every  safeguard  possible  should  be  invoked  to  'see  that  "f-qnal 
justice"  to  all  is  administered,  including  the  innocent  bystander,  127,000,000 
Americans  who  are  not  alined  with  either  capital  or  labor. 

Unhesitatingly,  I  recommend  unrestrained  support  of  H.  R.  2390. 
Sincerely, 

James  B.  Mxxephy,  Attorney  at  Law. 


National  Drug  Trade  Conference, 
New  York,  N.  Y.,  February  5,  19J,6. 
Hon.  B.  Carroll  Reece, 

House  Office  Building,  Washington,  D.  G. 
Dear  Congressman  Reece:  In  your  considei-ation  of  H.  R.  2390,  the  follow- 
ing resolution  adopted  by  the  NDTC  last  December  at  their  annual  meeting 
might  be  of  interest  to  you  : 

"Resolved,  That  the  National  Drug  Trade  Conference  favors  enactment  of  the 
necessary  legislation  to  restrict  administrative  practice  wherein  the  administra- 
tive agency  serves  as  prosecutor,  judge,  and  jury,  and  to  provide  for  impartial, 
speedy,  and  capable  independent  determination  of  all  disputed  situations  of 
fact." 

Best  of  good  wishes. 
Respectfitlly  yours, 

Ray  Schlotterer, 
Secretary-Treasurer. 

The  ToiT>Brr'  Goods  Association,  Inc., 

New  York  20,  N.  Y.,  May  18,  19^5. 
Whereas  the  primary  jurisdiction  of  labeling  of  foods,  drugs,  and  cosmetics  is 
vested  with  the  Food  and  Drug  Administration,  while  the  primai'y  jurisdiction 
over  the  advertising  of  foods,  drugs,  and  cosmetics  is  vested  in  the  Federal  Trade 
Commission,  and 
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Whereas  it  is  desirable  in  the  interest  of  the  manufacturers  and  of  the  public 
to  avoid  duplication  of  jurisdiction  and  unnecessary  litigation,  and  to  have  a 
single,  well-equipped  and  experienced  body  in  control  of  both  the  labeling  and 
advertising  of  foods,  drugs,  and  cosmetics  :  Therefore  be  it 

Resolved  by  the  executive  board  of  the  Toilet  Goods  Association,  Inc.,  That 
sole  jurisdiction  of  both  the  labeling  and  advertising  of  foods,  drugs,  and  cosmetics 
should  be  vested  in  the  Food  and  Di'ug  Administration  ;  and  be  it  further 

Resolved,  The  necessary  litigation  to  that  effect  is  liereby  recommended. 

The  Toilet  Goods  Association,  Inc., 
By  S.  L.  MAYHAM,  Executive  Vice  President. 


The  Alberty  Food  Products, 
Hollywood  38,  Calif.,  Jcmnary  8, 1946. 
Hon.  Clarence  F.  Lea, 

Hovse  of  Representatives,  Wdshinfiton,  D.  C. 
Dear  Congressman  Le^v  :  May  I  call  your  attention  to  the  Reece  bill,  H.  R.  2390, 
which  I  understand  is  to  be  debated  before  the  House  committee  some  time 
this  month.     I  earnestly  request  and  beseech  your  whole-laearted  and  active  sup- 
port of  this  measure. 

The  present  Federal  Trade  Act  is  unfair,  unjust,  and  un-American.  As  you 
doubtless  know,  at  the  present  time  there  is  virtually  no  review  of  FTC  actions, 
thus  permitting  the  Commission  to  serve  as  complainant,  prosecutor,  judge,  and 
jury.  This  deprives  us  of  the  right  of  all  American  citizens — a  trial  by  jury. 
The  existing  law  ties  the  courts'  hands.  They  must  uphold  the  Commission 
even  when  they  are  convinced  that  it  is  in  error.  The  Reece  bill  would  curei 
this  evil  by  empowering  the  court  of  appeals  to  review  both  sides'  records  of 
the  case.  Its  decision  as  to  whether  or  not  the  Commission  had  rendered  a 
just  verdict  then  could  be  based  upon  the  preponderance  of  the  evidence.  As 
matters  now  stand,  the  defendant's  doom  is  sealed  from  the  moment  that  the 
FTC  first  issues  a  complaint. 

Defeat  of  the  Reece  bill  would  be  a  tragedy  to  virtually  all  branches  of  in- 
dustry.    Again,  I  urge  your  strong  support  of  this  proposed  measure. 
•   Respectfully, 

The  AxBBSiTY  Food  Pkodxtcts, 
Ada  Alberty. 

Mr.  Rabin.  The  committee  will  stand  in  recess  until  2 :  30  this  after- 
noon. 

(Whereupon  at  12 :  15  p.  m.  the  committee  recess  until  2 :  30  p.  m.  of 
the  same  day.) 

AFTERNOON   SESSION 

The  subcommittee  reconvened  at  2 :  30  p.  m.,  the  Honorable  Ben- 
jamin J.  Rabin,  presiding. 

Mr.  Rabin.  We  will  proceed,  gentlemen. 

Mr.  Hoge,  how  long  do  you  expect  to  take  ? 

Mr.  HoGE.  Mr.  Chairman,  I  do  not  know  exactly,  not  less  than  30 
minutes,  and  I  hope  not  more  than  an  hour. 

Mr.  Rabin.  Mr.  Murphy,  how  long  do  you  expect  to  take  ? 

Mr.  Murphy.  I  believe  I  can  make  my  presentation  in  10  minutes, 
sir. 

Mr.  Hoge.  I  would  be  glad  to  yield  to  him. 

Mr.  Rabin.  We  will  hear  Mr.  Murphy  from  New  York. 

Mr,  Reece.  You  are  not  entirely  limited  to  10  minutes,  of  course. 

STATEMENT  OF   CHARLES  E.    MUHPHY,   GENERAL  COUNSEL, 
ADVERTISING  FEDERATION  OF  AMERICA 

Mr.  Murphy.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Charles  E.  Murphy,  and  I  am  general  counsel  for  the  Adver- 
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tising  Federation  of  America.  The  Advertising  Federation  of 
America  is  an  organization  representative  of  all  phases  of  advertising 
activity  thronghout  onr  conntry.  Among  its  active  members  are 
national  advertisers,  advertising  agencies,  radio  broadcasting  com- 
panies, newspapers,  magazine,  bnsiness  paper  and  farm  paper  pub- 
lishers, outdoor  advertising  companies,  graphic  art  organizations,  and 
other  branches  of  the  advertising  business.  It  also  includes  in  its 
membership  local  advertising  clubs  in  all  parts  of  the  Nation,  of  which 
there  are  about  100. 

In  1911,  the  Advertising  Federation  of  America  founded  and  pro- 
moted the  Truth  in  Advertising  movement  and  started  a  permanent 
crusade  for  higher  standards  of  advertising  copy.  We  will  exert  con- 
stant influence  for  universal  honesty  in  advertising  and  for  in- 
creasingly^ higher  levels  of  taste  and  of  information  value. 

Many  years  ago  this  organization  sponsored  the  formation  of 
vigilance  committees,  which  vigorously  policed  the  advertising  of  those 
days.  These  committees  eventually  developed  into  the  well-known 
better  business  bureaus,  of  which  there  are  now  about  60  in  existence 
and  with  which  the  federation  still  cooperates  in  furthering  their 
splendid  work. 

Mr.  Reece.  So  the  New  York  Better  Business  Bureau  developed  in 
this  way? 

Mr.  Murphy,  Precisely,  sir ;  and  every  other  business  bureau  in  this 
country, 

Mr.  Reece.  Occasionally  I  have  had  opportunity  to  consult  the 
Better  Business  Bureau  up  there  for  some  constituent  or  friend  and 
in  all  of  my  experience  I  have  never  found  an  organization  that  was 
more  vigilant  and  who  rendered  a  finer  service  in  that  respect  than 
that  organization  and  I  want  to  compliment  not  only  the  organization 
but  also  those  responsible  for  its  organization  in  the  first  instance, 

Mr,  Murphy,  It  will  be  a  great  pleasure  for  me  to  take  back  that 
message  to  them.  I  am  sure  it  will  be  most  heartening  in  their  most 
wonderful  work. 

Mr.  Reece.  And  the  information  which  they  have  developed  and 
presented  in  some  cases  has  caused  me  to  wonder  what  kind  of  an 
organization  they  had  which  enabled  them  to  get  such  complete  infor- 
mation on  matters  with  which  you  would  think  they  would  not  be 
immediately^  in  touch. 

Mr.  Murphy.  They  explore  every  field  of  merchandising  in  New 
York,  all  department  stores,  retail  stores,  and  every  other  field  of 
merchandising  which  their  staff  can  physically  reach.  They  have  a 
complete  staff'  who  hand  in  complete  reports  and  then  a  determination 
is  reached  as  regards  those  reports  and  then  it  is  taken  up  with  the 
merchants  and  they  try  to  settle  any  differences  amicably  first  before 
proceeding  or  recommending  anything  to  the  authorities. 

We  have  given  you  this  brief  background  of  the  Advertising  Feder- 
ation of  America  so  that  you  will  know  of  our  sincerity  when  we  state 
that  we  appreciate  the  outstanding  contribution  which  has  been  made 
to  advertising  by  the  Federal  Trade  Commission  as  one  of  the  regu- 
latory agencies  of  the  Government  in  our  field.  We  therefore  hasten 
to  state  that  if  we  were  of  the  belief  that  any  proposed  amendment 
to  the  Federal  Trade  Commission  Act  would  dilute  or  diminish  the 
effectiveness  of  the  Commission  in  preventing  or  eliminating  false 
advertising,  we  would  be  against  sucli  proposed  amendment. 
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As  to  the  provisions  of  the  Reece  bill,  we  have  this  to  say :  We  are 
for  the  proposed  amendment  to  section  5  (c)  which  would  permit  the 
appellate  court  to  modify  an  order  of  the  Federal  Trade  Commission 
and  would  provide  furtlier  that  the  findings  of  the  Commission  shall 
be  conclusive  only  if  supported  by  the  preponderance  of  the  evidence. 
We  believe  it  is  a  funclamental  concept  of  our  jurisprudence  that  a 
defendant  or  respondent  should  have  the  right  of  appeal  to  an  appel- 
late tribunal  when  he  questions  the  justice  of  his  conviction  and  has 
reasonable  grounds  for  questioning  it.  We  also  believe  that  the  appel- 
late court  should  have  the  right,  and  the  duty,  of  modifying  the  ruling 
where  it  finds  that  such  ruling  is  contrary  to  the  law  or  where  it  is  not 
supported  by  the  preponderant  weight  of  evidence.  Especially  do  we 
believe  this  to  be  so  in  matters  involving  the  rulings  of  a  great  admin- 
istrative agency  such  as  the  Federal  Trade  Commission,  which  by  the 
very  nature  of  its  procedure  acts  simultaneously  as  the  complainant, 
jury,  judge,  and  counsel. 

We  have  read  with  profound  interest  the  memorandum,  dated  March 
27,  1945,  written  to  the  chairman  of  your  Committee  on  Interstate 
and  Foreign  Commerce  by  Hon.  Edwin  L.  Davis,  Chairman  of  the 
Federal  Trade  Commission,  and  in  which  Mr.  Davis  gives  his  obser- 
vations regarding  the  provisions  of  the  Reece  bill.  After  stating  that 
'"the  vast  majority  of  such  cases  are  disposed  of  by  the  execution  of 
stipulations  in  which  the  proposed  respondents  agree  to  cease  and 
desist  from  the  continued  use  of  the  unfair  methods  or  unfair  acts 
or  practices  in  question,"  Mr.  Davis  continues : 

With  respect  to  the  cases  in  which  formal  proceedings  are  instituted  and 
the  cases  tried  before  the  Commission,  a  relatively  small  percentage  appeal 
from  the  decisions  of  the  Commission,  notwithstanding  the  fact  that  every 
respondent  has  the  undisputed  right  to  appeal  for  a  review  of  the  Commis- 
sion's cease-and-desist  order  to  a  United  States  circuit  court  of  appeals  of 
his  own  selection.  In  a  large  number  of  the  cases  that  finally  reacli  the 
courts,  the  facts  are  not  disputed. 

I  query,  parenthetically,  in  anticipation  of  the  Commission's  ob- 
jection to  this  part  of  the  amendment,  how  in  the  world  of  reason 
can  they  object  to  the  inclusion  of  the  clause  permitting  modifica- 
tion and  requiring  a  preponderance  of  the  evidence,  in  the  light  of 
their  statement,  knowing  Judge  Davis,  it  must  be  true. 

We  doubt  if  anyone  is  in  a  position  to  state  how  many  aggrieved 
respondents  were  deterred  from  filing  an  appeal  because  of  their 
belief  that  the  courts,  under  the  present  status  of  the  law,  seemed 
reluctant  or  powerless  to  upset  the  rulings  of  the  Commission  even 
where  they  obviously  disagreed  with  the  Commission's  ruling.  With 
all  due  respect  to  the  Commission,  we  feel  that  the  right  of  appeal 
should  be  complete  and  unrestricted,  and  that  where  the  Commis- 
sion's ruling  is  not  supported  by  the  preponderance  of  evidence,  that 
the  court  shall  have  the  right  to  modify  or  set  aside  such  ruling. 

The  term  "preponderance"  does  not  mean  overwhelming.  It  means, 
and  we  believe  it  is  so  intended  to  mean  in  the  proposed  amendment, 
a  superiority  in  the  weight  of  evidence;  a  balance  in  the  weight  of 
evidence  indicating  guilt  or  innocence.  The  extent  to  which  that 
superiority  exists  in  a  given  case  will  be  up  to  the  Federal  Trade 
Commission  to  determine  in  the  first  instance,  and  in  the  event  of 
appeal,  then  the  court  shall  have  the  right  and  duty  to  decide  if,  in 
fact,  a  preponderance  in  the  evidence  does  exist. 
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There  is  nothing  new  in  this  concept;  in  fact  it  is  typical  of  your 
and  our  idea  of  American  jurisprudence.  It  exists  in  the  Walsh- 
Healey  Act  and  in  the  Conuuodity  P^xchange  Act. 

The  adoption  of  the  proposed  amendments  to  section  5  (c)  will 
eliminate  one  of  the  few  justifiable  objections  any  right-thinking 
person  may  have  regarding  the  Federal  Trade  Commission  Act  and 
its  administration. 

Now  I  will  just  address  myself,  if  I  may,  in  two  short  paragraphs 
to  the  other  sections  of  the  bill. 

With  regard  to  the  proposed  amendments  in  the  Reece  bill  which 
have  for  their  purpose  the  removal  *of  dual  and  conflicting  jurisdic- 
tion by  and  l)etween  the  Federal  Trade  Connnission  and  the  Food 
and  Drug  Administration,  the  Advei'tising  Federation  of  America 
feels  that  the  objectives  of  tliese  amendments  should  be  accomplished. 
"We  frankly  are  not  certain  that  the  provisions  of  the  Reece  bill 
are  the  best  means  of  the  ends  desired  in  this  respect.  We  would  be 
hesitant  to  recommend  any  change  in  the  description  of  a  false 
advertisement  unless  and  until  we  feel  that  such  a  change  is  neces- 
sary to  the  removal  of  the  conflicting  jurisdiction  now  existing  be- 
tween the  two  agencies,  and  then  only  in  the  event  that  such  a  change 
would  not  have  the  effect  of  weakening  the  safeguards  to  the  con- 
suming public. 

No  one  can  read  the  letter  of  July  13,  19i5,  to  Representative  Reece 
by  Hon.  P.  B.  Dunbar,  Commissioner  of  Food  and  Drugs,  without 
being  impressed  with  the  dangers  existing  in  connection  with  this 
conflict  between  the  Federal  Trade  Commission  and  the  Food  and 
Drug  Administration,  and  we  are  glad  that  j^our  committee  has  given 
all  parties  concerned  the  opportunity  to  discuss  this  vital  matter  so 
completely. 

Those  are  dangers,  I  may  sa}^  parenthetically,  not  to  the  litigating 
parties,  to  the  respondent  or  the  defendant,  but  dangers  to  the  con- 
sumiug  public  itself,  where  the  Government  has  found  itself,  to  use 
the  vernacular,  behind  the  well-known  eight  ball,  because  of  this  un- 
fortunate and  undesirable  conflict. 

We  are  glad,  finally,  Mr.  Chairman  and  members  of  your  com- 
mittee, that  you  have  given  and  will  give  of  your  time  and  careful 
consideration  to  these  matters.     I  thank  you  for  hearing  me. 

jSIr.  Rabix.  Thank  you  very  much,  Mr.  Murphy. 

We  will  now  hear  Mr.  James  F.  Hoge,  of  New  York. 

STATEMENT  OF  JAMES  F.  HOGE,  COUNSEL  TO  THE  PROPEIETARY 
ASSOCIATION  OF  AMERICA 

Mr.  Hoge.  Mr.  Chairman  and  gentlemen  of  the  committee,  my 
name  is  James  F.  Hoge,  I  am  a  lawyer  and  my  firm  is  Rogers,  Hoge, 
&  Hills,  of  41  East  Forty-second  Street.  New  York.  I  appear  here 
today  as  the  attorney  of  the  Proprietary  Association  of  America, 
which  is  an  unincorporated  association,  whose  membership  is  made  up 
of  manufacturers  of  so-called  proj^rietary  medicines.  That  associ- 
ation does  not  include  all  of  such  manufacturers,  but  that  association 
does  include  by  volume  of  manufacture  most  of  the  manufacturers. 

I  have  in  my  capacity  as  attorney  for  individual  clients  appeared 
in  Federal  Trade  Commission  cases.     I  mention  that  only  as  indi- 
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crttinCT  something  of  my  background.  I  mention  it  with  no  intention 
Avhatever  of  injecting  any  of  my  personal  cases  into  the  matter  or  of 
doing  anything  which  would  border  on  special  pleading.  I  address 
myself  to  this  bill,  with  appreciation  to  the  committee  and  to  the. 
Congress  for  the  opportunity,  in  the  earnest  belief  that  the  bill  deals 
with  two  situations  which  sorely  need  correction. 

The  manufacturers  for  whom  I  speak  today  are  very  much  affected 
by  the  situation  or  rather  the  situations  to  which  this  bill  is  addressed. 
These  manufacturers  are  subject  to  the  Federal  Trade  Commission 
Act  as  to  the  advertising  of  their  products,  they  are  subject  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act  as  to  the  composition  and  the 
labeling  of  their  products.  As  I  shall  show  you  the  same  subject 
matter  is  being  dealt  with  as  far  as  these  people  are  concerned  under 
both  laws,  and  pursuant  to  these  laws  they  are  in  the  courts  where  the 
rules  of  evidence  and  the  procedures  of  the  courts  pertain,  when  the 
subject  matter  is  labeling  and  they  are  in  the  Federal  Trade  Commis- 
sion where  the  administrative  process  which  is  being  discussed  pertains 
when  their  advertising  is  involved,  and  every  so  often  the  same  subject 
matter  is  reflected  in  both  media. 

Now,  this  bill  presents  two  situations  in  which  the  clarification 
of  the  intent  of  Congress  is  much  needed.  The  first  proposition  is, 
does,  or  did.  Congress  intend  that  actual  controversies  of  fact  and 
law  be  tried  and  adjudicated  by  the  Commission  without  effective 
court  review;  and  second,  did,  or  does.  Congress  intend  that  two 
agencies  of  the  Government  shall  deal  under  diiferent  procedures  with 
the  same  subject  matter  ? 

Now,  I  think  that  I  may  say  with  confidence.  Mr.  Chairman,  that 
those  tv/o  situations  exist.  I  do  not  presume  to  say  what  Congress 
will  do  with  them,  but  I  do  j^resume  to  say  that  they  are  situations 
with  which  the  Congress  ought  to  deal  and  to  which  this  bill  is  ad- 
dressed. Let  me  first  speak  of  the  one  which  has  already  been  under 
consideration  here  today  and  that  is  the  one  dealing  with  the  admin- 
istrative procedure, 

I  think  that  this  is  a  good  place  to  say  that  what  may  be  the  situa- 
tion in  other  statutes  and  what  may  be  indicated  as  a  corrective  action 
in  pi'ocedures  of  other  agencies  should  not  influence  what  is  done  with 
this  proposed  amendment  to  the  Federal  Trade  Commission.  Many 
Federal  agencies,  and  of  course  there  are  many,  have  various  and  dif- 
ferent functions  one  from  another.  Many  are  engaged  to  a  large  extent 
in  what  is  called  rule  making,  in  the  formulation  of  standards  which 
are  applicable  to  a  whole  class,  in  the  shaping  of  regulations  which 
mav  apply  equally  and  uniformly  throughout  a  class. 

Now,  of  course  one  form  of  review  may  be  indicated  when  you  are 
dealing  with  that  sort  of  function,  whereas  an  entirely  different  form 
of  review  is  due  when  you  are  dealing  with  another  function,  to  wit, 
an  adjudicating  function. 

Now,  where  Congress  delegates  a  legislative  function  to  an  agency, 
I  shall  be  the  first  to  say  that  the  same  form  of  court  review  should 
not  be  applied  to  that  as  I  will  say  to  you  today  should  be  applied 
where  Congress  has  delegated  an  adjudicating  function.  We  are 
discussing  here  today — as  we  talk  about  the  Federal  Trade  Commis- 
sion procedure,  and  as  we  talk  only  about  that,  and  do  not  get  into 
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the  fields  of  the  other  agencies — controversies  between  the  Govern- 
ment and  the  citizen  inv()lvin<i-  specific  issues  of  fact  and  the  applica- 
tion of  (he  law  to  the  determination  of  these  facts.  We  are  dealing 
with  cases  which  alfect  the  property  rights  of  citizens,  which  affect 
the  course  of  their  business.  I  can  illustrate  by  calling  your  attention 
to  some  cases  which  have  been  mentioned  today. 

In  the  Siegal  case  {Skgal  v.  The  Federal  Trade  Covwvission^  150 
Fed,  2d ;  Tol,  certiorari  granted  January  2,  1946)  the  subject  matter 
was  a  trade-mark.  "Alpacuna."  That  trade-mark  had  been  used  since 
19;]0  by  the  company.  The  Commission  ordered  it  to  cease  using  its 
trade-mark. 

In  th  Herzfedd  case  (140  Fed.  207),  the  question  was  whether  or 
not  the  corporation  could  use  the  word  "Mills"  as  a  part  of  its  name. 
The  Commission  held  that  it  could  not  and  the  court  said  that  it 
could  not  alter  the  Commission's  judgment,  although  this  company 
in  one  way  or  another  did  have  contractual  relations  with  mills  in 
different  parts  of  the  world.  Yet  it  was  denied  the  right  to  use  the 
word  ''Mills''  as  7:»art  of  its  corporate  name. 

In  the  A.  P.  W.  Paper  Corrrpany  v.  The  Federal  Trade  C ommission 
in  the  Federal  second  circuit,  the  trade-mark  involved  is  "Red  Cross,'^ 
the  words  and  the  cross,  used  by  that  comjiany  since  1905. 

Now,  I  could  carry  that  on.  I  just  mentioned  those  to  indicate  to 
you  that  the  sort  of  things  that  are  adjudicated  here  are  such  as 
trade-marks,  advertisements,  practices,  and  methods  of  doing  business. 

Now,  1  sa}^  to  you  that  when  these  things  are  adjudicated  by  an 
administrative  agency,  thei-e  should  be  an  effective  judicial  review 
just  as  though  they  had  been  adjudicated  in  a  lower  court.  And 
that  is  j^recisely  wliat  this  first  amendment  is  about — shall  there  be  an 
appeal  and  if  so  shall  there  be  an  effective  review?  "As  the  statute 
stands  today  there  is  really  no  practical  review.  The  review  which 
is  provided  in  the  act  is  only  that  minimum  of  review  which  is  ac- 
corded to  the  review  of  a  regulation  or  legislative  function.  If  you 
talk  of  reviewing  facts  but  mean  reviewing  only  to  see  whether  there 
was  some  evidence — call  it  "substantial  evidence"  if  you  prefer — 
such  substantial  evidence  to  support  the  facts,  that  is  simply  review- 
ing to  see  whether  the  agency  has  acted  in  accordance  with  law,  be- 
cause if  the  agenc}^  has  not  had  facts  to  support  its  findings  in  the 
sense  in  which  that  phrase  is  used,  then  it  has  acted  arbitrarily  and 
capriciously,  and  that  is  not  in  accordance  with  law. 

Now,  if  we  grant  that  there  should  be  an  appeal  from  the  Com- 
mission's adjudications,  and  proceed  to  ask  what  sort  of  appeal  there 
should  be,  this  bill  answers  that  there  should  be  a  review  of  the  facts 
and  a  review  of  the  remedy,  and  I  advance  the  following  considera- 
tions in  behalf  of  that  position  : 

First,  there  is  now  no  assurance  that  issues  of  facts  are  determined 
by  the  weight  of  the  evidence.  The  Commisison  may  say  that  when 
it  decides  a  case  it  weighs  the  evidence  and  decides  on  the  basis  of 
the  preponderance  of  the  evidence.  Well.  I  am  not  going  to  have  any 
personal  dispute  with  any  of  my  friends  of  the  Commission  about 
that,  I  am  simply  going  to  say  to  you  that  there  is  nothing  in  this  act 
as  it  now  stands  which  compels  the  Commission  to  decide  a  case  in 
the  first  instance  by  the  preponderance  of  the  evidence.     There  is 
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nothing  here  that  compels  it,  and  there  is  nothing  that  the  respondent 
can  do  if  he  has  reason  to  believe  that  it  has  not  decided  the  case  on 
that  basis. 

Mr.  Keece.  That  is,  the  respondent  in  your,  opinion,  is  estopped 
irom  getting  an  effective  appeal  on  that  phase  of  the  case. 

Mr.  HoGE.  Yes,  indeed;  because  -when  he  goes  up  the  only  thing 
that  the  court  may  look  for  is  to  see  whether  there  is,  in  the  words  of  the 
act,  "any  evidence  to  support  it,"'  and  in  the  words  of  the  interpreta- 
tions by  the  courts,  "'any  substantial  evidence  to  support."  They 
cannot  look  to  see  whether  the  weight  is  on  the  side  of  the  facts. 

Mr.  Rabin.  I  did  not  want  to  interrupt  you,  but  at  the  time  of  the 
initial  hearing,  you  said  that  there  is  nothing  to  indicate  whether 
the  Commission  decided  in  accordance  with  the  preponderance  of 
the  evidence.  How  then  would  the  Commission  decide?  I  can 
understand  where  one  with  a  restraining  order  against  him  may  think 
that  they  did  not  decide  correctly,  but  it  seems  to  me  that  the  standard 
that  they  may  use  can  only  be  that.  Do  you  know  of  any  other 
standard  ? 

Mr.  HoGE.  Yes,  sir;  that  ought  to  be  the  only  standard,  but  all 
tlie}^  have  to  do  is  comply  with  the  statute.  The  statute  is  tested 
by  the  review,  so  that  all  that  they  have  to  do  is  to  meet  the  test  which 
is  statutorily  laid  as  evidence  in  support  of  what  the}'  do. 

Mr.  Rabin.  That  is  so  far  as  review  is  concerned;  but  I  mean  the 
Commission  itself,  what  standard  does  it  apply? 

Mr.  HoGE.  The  Commission  says  that  it  applies  the  preponderance 
rule,  but  I  say  to  you  that  there  is  nothing  in  the  act  which  requires 
it  and  no  way  in  which  the  respondent  can  compel  it. 

Mr.  Rabin.  I  can  understand  tlie  argument  that  the  respondent  can- 
not review  it ;  I  can  understand  that ;  but  it  seems  to  me  that  that  would 
be  the  only  standard  for  the  Commission  to  use  in  its  initial  decision — 
the  preponderance  of  evidence.  A  particular  respondent  may  not 
understand  that  they  decided  it  correctly,  but  it  seems  to  me  that  that 
is  the  only  standard  that  they  can  use. 

Mr.  HoGE.  It  is  the  only  standard  that  they  should  use. 

Mr.  Rabin.  Yes,  sir. 

Mr.  Reece.  Recently  someone  sent  me  a  copy  of  an  address  which 
was  delivered  by  Judge  Martin,  a  very  distinguished  jurist  in  Memphis, 
who  is  a  member  of  the  Sixth  Circuit  Court  of  Appeals,  I  think  before 
the  Bar  A  s'ociation  in  New  York.  Were  you  present  when  that  speech 
was  delivered  or  have  you  seen  it? 

Mr.  HoGE.  I  have  seen  it,  Mr.  Reece,  and  I  have  it  here.  It  is  in  the 
American  Bar  Association  Journal.  « 

Mr.  Reece.  He  seemed  to  deal  rather  effectively  with  that  subject. 

Mr.  HoGE.  He  makes  very  emphatic  references  to  the  situation 
which  exists.  It  is  on  the  question  of  review,  Mr.  Chairman,  which 
I  would  make  as  a  second  observation  here  in  behalf  of  this  bill, 
that  when  you  come  to  the  review  there  is  no  weighing  of  the  evidence 
permitted  by  the  courts.  Now  I  would  like  to  call  your  attention  to 
what  Judge  Martin  said,  and  he  was  not  talking  of  the  Federal  Trade 
Commission,  he  was  talking  of  agencies  in  general. 

ISIr.  Rabin.  I  do  not  want  you  to  assume  from  what  I  have  stated 
that  I  am  opposed  to  an  adequate  or  full  review  by  the  circuit  court 
in  accordance  with  the  terms  of  this  bill,  I  express  no  opinion  on  it. 


AMEND   FEDERAL   TRADE    COMMISSION    ACT  63 

Mr.  HoGE.  I  do  not  understand  that  yon  did,  sir,  and  I  am  glad  to 
have  anj'  question  that  comes  to  your  mind. 

Judge  Martin  is  the  circuit  judge,  one  of  the  circuit  judges  on  the 
Sixth  Circuit,  and  he  was  addressing  a  judicial  conference  for  the 
Sixth  Circuit,  on  October  18,  1945.  His  address  was  in  the  Journal 
of  the  American  Bar  Association  for  December  1045,  and  the  point 
I  Avould  like  to  call  your  attention  to  appears  on  page  625.  He  says 
thi^,  and  I  repeat  he  is  speaking  of  agencies  in  general,  and  I  adduce 
it  only  as  a])plicable  to  the  one  that  we  are  talking  about. 

Judge  Martin  said : 

No  more  startling  innovation  has  come  abont  within  the  past  decade  than  the 
widespread  building  up  of  administrative  tribunals  in  derogation  of  the  judicial 
power,  which  some  of  us  have  thought  was  firmly  vested  by  the  Constitution  in 
the  courts  alone.  So  frequently  have  we  been  reminded  of  our  inferiority  in 
expertness  to  various  administrative  boards  and  agencies  exercising  more  than 
quasi-judicial  powers  but  still  sul»ject  to  our  review  upon  petitions  for  enforce- 
ment of  their  orders,  that  some  fortitude  on  the  part  of  a  circuit  judge  is  neces- 
sary for  avoidance  of  an  inferiority  complex.  So  steadily  has  our  power  of 
independent  decision  been  curtailed  by  acts  of  Congress  and  interpretative  opin- 
ions of  the  Supreme  Court  that  we  sometimes  wonder  whether  we  are  considered 
inferior  courts  in  an  actual  as  well  as  in  the  comparative  sense  of  the  word 
"inferior"  as  used  in  the  Constitution. 

Our  practical  function  in  the  review  of  rulings  of  administrative  boards  has 
been  reduced  to  reading  records  for  possible  discovery  of  that  rare  case  wherein 
there  is  no  evidence  however  slight  from  which  tlie  board  could  reasonably  have 
d)  awn  inferences  upon  which  a  finding  of  fact  was  based. 

I  will  skip  a  little  more  of  it,  but  I  do  want  to  call  this  next  passage 
to  your  attention  because  it  seems  to  me  a  very  significant  one: 

To  my  thinking  it  is  not  in  the  public  interest  that  the  seal  of  a  United  States 
cirr-uit  court  of  appeals  should  by  compulsion  become  a  rubber  stamp  for  the 
approval  of  the  all  too  often  arbitrary  action  of  an  administrative  agenc.v.  Unless 
through  acts  of  Congress  the  people  restore  to  the  United  States  circuit  courts 
of  appeal  a  modicum  of  their  former  significance  in  the  scheme  of  national  gov- 
ernment, their  present  partial  eclipse  may  soon  b-^come  total.  A  fair  appraisal 
of  the  record  of  these  intermediate  appellate  tribunals  would  impel  the  con- 
clusion that  they  deserve  a  higher  degree  of  faith  in  their  intelligence,  efficiency, 
and  expertness  in  the  admininistration  of  justice  than  has  been  evinced  in  the 
gradual  dlA'estiture  of  their  right  to  reason  and  to  render  judgment  with  appro- 
priate independence. 

Now,  that  is  a  circuit  judge  describing  the  situation  as  it  exists. 
I  do  not  think  that  there  is  any  dispute  really  that  the  circuit  courts 
are  not  permitted  to  weigh  the  evidence,  because  the  Supreme  Court 
has  said  it  a  number  of  times,  the  circuit  courts  are  saying  it  with 
increasing  frequency,  and  the  Commission  itself  says  it. 

I  would  like  to  call  3'our  attention  to  something  that  the  Commis- 
sion says,  as  indicating  from  that  authority,  from  the  Commission 
itself,  as  to  just  what  the  situation  is  on  appeal.  I  am  going  to  read 
just  one  or  two  lines  from  the  brief  of  the  Commission  in  the  Siegal 
case,  referred  to  a  moment  ago.  That  is  the  case  of  Jacob  Siegal  v. 
The  Federal  Trade  CommhHion  in  the  Third  Circuit,  I  am  looking 
at  pages  50.  51,  and  52  of  that  brief,  but  I  am  quoting  only  portions 
from  those  pages. 

The  brief  says  this : 

Section  5  of  the  Federal  Trade  Commission  Act  inter  alia  states  that  "the 
findings  of  the  Commission  as  to  the  facts  if  supported  by  evidence  shall  be 
conclusive"  (n2  Stat.  113;  15  U.  S.  C.  A.  sec.  4r)  (e)).  It  is  now  Hornbook  law 
that  when  the  evidence  in  such  matter  is  in  a  field  of  controversy,  the  weighing 
thereof  is  solely  for  the  commission. 
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They  cite  cases,  from  one  of  which  they  quote,  the  Lighthou.'<e 
Rug  Company  v.  7' he  Federal  Trade  Commisswn  (35  Fed.  2d,  163), 
the  court  saying : 

There  was  substantial  evidence  to  the  contrary  offered  by  petitioner  and  if 
the  finding  of  the  Commission  had  been  to  the  contrary  such  finding  likewise 
would  have  been  conclusive  upon  this  court. 

Then  they  quote  from  Judge  Hand  in  Moretrench  Corp.  v.  Federal 
Trade  Comfnission  (127  Fed.  2d) ,  where  Judge  Hand  says  this : 

On  the  record  we  doubt  whether  we  should  have  concluded  that  the  "dis- 
paraging" statements  were  misleading  but  since  our  office  ends  as  soon  as  we 
find  substantial  siipport  for  the  finding,  this  part  of  the  order  must  also  be 
afiirmed. 

The  brief  continues: 

■  And  yet  again,  said  he,  "As  this  was  the  only  part  found  to  have  been  false,  It  is 
again  hard  to  imagine  how  anyone  reading  it  couid  have  understood  it  as  more 
than  puffing.  Yet  for  the  reasons  we  have  just  giv^n,  if  the  Commission  saw  fit 
to  take  notice  of  it,  we  may  not  interfere." 

That  ends  the  quotation. 

Now,  Mr.  Chairman,  I  will  not  take  your  time  to  cite  more  of  these 
authorities,  there  are  any  number  of  citations  which  establish  con- 
clusively that  there  is  no  power  in  the  court  to  weigh  the  evidence. 

Mr.  Keece.  Mr.  Chairman,  in  correcting  his  remarks,  I  presume 
it  will  be  all  right  if  he  wishes  to  embody  some  of  those  citations 
in  his  remarks  as  a  part  of  the  record.     That  would  save  time. 

Mr.  HoGE.  I  would  be  very  glad  to  do  that,  sir. 

Mr.  Rabin.  You  may  do  that. 

Mr.  Reece.  I  think  that  that  would  be  helpful. 

Mr.  Rabin.  That  question  is  not  in  dispute,  that  is  all  right. 

Mr.  HoGE.  I  do  not  think  that  there  is  any  dispute  about  that,  Mr. 
Chairman.  I  would  like  to  have  in  this  record  a  copy  of  the  opinion 
of  the  Third  Circuit  in  the  Siegal  case  which  has  been  referred  to, 
because  there  Judge  McLaughlin  did  review  man}^  of  the  recent  cases. 
It  was  of  the  impotency  of  the  court  to  modify  the  remedy  he  was 
talking  of  so  much  there.  I  would  like  to  have  that  as  a  part,  if  I 
may,  in  extension  of  these  remarks. 

(The  matter  referred  to  appears  at  the  close  of  Mr.  Hoge's  re- 
marks.   See  p.  73.) 

Mr.  Rabin.  There  is  no  dispute  on  that  point,  is  there  ?  The  ques- 
tion is  one  of  policy,  whether  we  should  continue  that  method  of 
review. 

Mr.  HoGE.  I  think  that  that  is  what  it  comes  down  to,  whether 
we  should  continue  what  seems  to  be  an  admitted  position,  the  help- 
lessness of  the  courts  at  the  present  time. 

Now,  I  want  to  say  this  to  you,  as  bearing  upon  the  policy:  The 
immunity  which  this  Commission  enjoys  is  a  greater  immunity  than 
the  district  courts  of  our  land  enjoys  when  trying  the  same  sort  of 
cases. 

When  trying  these  labeling  cases,  for  instance,  under  the  Food  and 
Drug  Act,  or  when  trying  other  cases  that  involve  deceit  and  unfair- 
ness and  fraud  and  unfair  trade  practices,  the  Federal  district  courts 
do  not  have  the  immunity  to  review  that  this  Commission  has.  The 
courts  are  dealt  with  by  the  rules  of  civil  procedure,  rule  52  (a),  and 
I  want  to  call  your  attention  to  a  part  of  that  rule  which  applies  to 
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the  trial  of  clases  in  the  Federal  courts  by  the  judges  without  juries. 
The  rule  is  this,  at  that  point : 

Findings  of  fact  shall  not  l»e  set  aside  unless  clearly  erroneous,  and  due  regard 
should  be  given  to  the  opportunity  of  the  trial  court  to  judge  of  the  credibility 
of  the  witnesses. 

The  notes  of  the  Advisory  Committee  on  the  Rules  say  that  this 
rule  accords  with  the  decisions  on  the  scope  of  the  review  in  modern 
Federal  equity  practice,  and  the  Federal  equity  practice  is  that  the 
judge's  findings  as  to  the  facts  may  be  set  aside  when  contrary  to  the 
clear  weight  of  the  evidence. 

In  tliat  case  the  courts  do  weigh  the  evidence  and  if  they  find  that 
the  findings  are  contrary  to  the  clear  weight  of  the  evidence,  they  are 
reversed.  One  case  has  draw^n  attention  to  what  we  are  talking  of 
here  in  these  words.  I  am  quoting  from  Guilford  Construction  Com- 
pany V.  Biggs  (102  Fed.  2d,  46)  : 

A  finding  of  fact  is  "clearly  erroneous"  if  it  is  against  the  clear  weight  of  the 
evidence,  and  it  does  not  suffice  that  it  be  supported  by  evidence. 

Likewise  I  would  like  to  draw  your  attention  to  the  fact  that  the 
review^  of  the  remedy  which  is  proposed  by  this  bill — the  power  of 
the  court  as  this  bill  would  have  it  to  modify  the  remedy  as  to  the 
court  seems  proper  in  the  circumstances  of  the  case — coincides  with 
the  power  of  the  court,  the  appeal  court,  to  review  the  order  of  the 
district  court.  I  will  give  you  a  case  on  that,  Tliovpe  v.  The  National 
City  Bank  (274  Fed.  200). 

Mr.  Rabin.  May  I  ask  a  question  in  this  respect ;  is  it  not  true  that 
it  does  not  follow  that  if  the  higher  court  would  have  decided  the  other 
way,  if  it  sat  as  an  original  court,  it  must  necessarily  reverse?  The 
clear  weight  of  evidence  is  more  than  that.  It  is  greater  than  a  differ- 
ence of  opinion. 

Mr.  HoGE.  I  think  that  you  are  right  about  that;  yes,  sir,  I  agree 
with  that. 

Now,  in  this  case  wliich  I  have  just  named,  or  just  cited,  speaking  of 
the  power  of  the  circuit  courts  to  review  the  orders  of  the  district  court, 
the  language  reads  very  closely  upon  this  amendment:  The  circuit 
court  of  appeals — 

has  power  to  afl5rm,  modify,  or  reverse  any  judgment  lawfully  brought  before  it 
for  review,  or  to  direct  such  judgment  to  be  rendered,  or  further  proceedings  to 
be  had,  as  the  justice  of  the  case  may  require. 

Next  I  would  like  to  observe  that  the  Commission  is  not  in  the  same 
position  as  the  trial  judge.  It  is  a  mistake  in  our  thinking  of  review 
to  put  the  Commission  either  in  the  place  of  the  jury,  which,  of  course, 
even  the  trial  judge  is  not,  or  in  place  of  the  trial  judge  who  sees  the 
witnesses.  You  will  remember  that  rule  52  (a),  which  I  read  to  you, 
says  that  due  regard  should  be  had  to  the  court's  opportunity  to  observe 
the  witnesses — "to  judge  of  the  credibility  of  the  witnes.ses." 

Now,  of  course,  it  is  Hornbook  law  as  to  the  importance  of  the 
observation  of  the  witnesses  in  the  determination  of  the  issue. 

The  courts  have  said,  and  I  will  cite  on  that  the  case  of  State  Farm 
Mutual  Automohile  Insurance  Co.  v.  Bonacci  (111  Fed.  2d,  412)  : 

The  facts  largely  relied  upon  in  this  case  consist  of  testimony  and  written 
statements  given  or  made  by  the  defendants  not  In  the  presence  of  the  lower  court 
but  in  tbe  course  of  the  trial  of  the  damage  actions  in  the  State  court.  The 
lower  court,  as  to  such  evidence,  had  no  better  opportunity  of  judging  the  credi- 
bility of  the  witnesses  than  does  the  appellate  court. 
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The  next  point  is  a  subject  which  has  been  mentioned  here  this 
morning,  and  I  will  just  mention  it  without  going  all  over  it  again. 
The  Commission  combines  the  diverse  functions  of  adjudication,  and 
that  is  very  important  in  determining  whether  the  present  policy  as  to 
court  review  should  be  continued  or  not.  It  is  the  complainant,  it  is 
the  prosecutor,  it  is  the  jury,  it  is  the  judge,  all  rolled  into  one. 

There  is  another  matter  I  would  like  to  comment  upon  that  has  a 
bearing  upon  this  policy  and  a  very  real  bearing  as  it  applies  to  the 
Federal  Trade  Commission,  and  that  is  this :  The  Commission's  adjudi- 
cating power  has  been  greatly  enlarged.  It  may  be  said,  why  do  we 
disturb  this  practice  wdiich  has  gone  on  for  a  number  of  years,  that  has 
attained  a  position  of  respect  by  its  antiquity?  That  is  not  the  situa- 
tion. When  we  determine  whether  this  policy  should  be  continued  or 
not  we  must  view  this  policy  not  in  the  light  of  1914,  when  the  Federal 
Trade  Commission  Act  was  passed,  but  in  the  light  of  1938  and  after- 
wards, when  the  Federal  Trade  Commission  Act  was  substantially 
amended. 

Just  let  me  call  your  attention  to  two  or  three  things  on  that  score. 
Prior  to  1938  the  Federal  Trade  Commission  orders  could  not  be 
enforced  except  upon  petition  to  the  circuit  courts  of  appeal.  The 
Federal  Trade  Commission  could  enter  an  order  to  cease  and  desist  and 
the  respondent  could  ignore  that  order  with  impunity,  for  just  as  long 
as  the  Commission  did  not  disturb  him.  The  Commission  had  no  way 
of  enforcing  it.  The  Commission  had  to  file  a  petition  with  the  cir- 
cuit courts  asking  that  the  order  be  enforced  by  the  court,  and  at  that 
time  the  respondent  might  bring  to  the  order  any  attack  which  he  had. 
He  did  not  have  much,  perluiDs,  but  at  that  time  he  could  bring  what 
he  had  and  he  was  not  prejudiced  by  the  delay. 

That  situation  was  radically  changed  in  1938  by  a  provision,  an 
amendment  to  the  act,  whereby  the  cease-and-desist  order  now  becomes 
final  in  a  certain  number  of  days  after  the  entry  of  the  order  if  you 
do  not  appeal,  and  if  you  do  appeal  then  in  a  certain  number  of  days 
after  the  conclusion  of  that. 

That  cease-and-desist  order  when  it  becomes  final  is  what  might 
be  called  self -executing.  That  is  to  say,  if  vou  violate  it  you  are 
then  subject  to  civil-penalty  action  for  a  forfeit  of  $5,000  for  each 
violation  of  tlie  order.  The  only  question  i^resented  then  is  whether  or 
not  there  has  been  a  violation.  At  that  time  one  cannot  even  inquire 
whether  there  was  evidence  to  support  it,  regardless  of  how  much 
evidence. 

Now.  I  say  that  makes  a  very  different  situation  in  this  act  as  we 
view  it  today. 

There  is  another  thing  which  should  be  borne  in  mind  if  we  con- 
sider whether  we  are  to  continue  the  policy  of  the  years  in  the  liirht 
of  1938  amendments.  Prior  to  1938,  the  Commission's  jurisdiction 
in  the  particulars  that  we  are  speaking  of  was  to  prevent  unfair 
methods  of  competition  in  commerce. 

That  may  have  been  a  phrase  of  some  expansion  but  it  also  had 
some  limitations.  The  section  was  amended  to  provide  that  the  Com- 
mission mav  prevent,  or  was  empowered  to  prevent,  unfair  methods 
of  competition  in  commerce  and  unfair  or  deceptive  acts  or  practices. 

There  are  no  limits  to  that  expansion.  You  are  not  bound  by  com- 
petition.    It  is  "unfair  acts  and  practices"  in  commerce.     Therefore. 
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the  Commission's  jurisdiction  in  which  it  has  this  freedom  from  re- 
view is  a  vastly  larger  thinj^  than  it  was  in  1914  when  the  act  was 
first  written. 

And,  as  I  shall  discuss  with  you  in  just  a  moment,  the  Commission's 
jurisdiction  was  still  more  extended  by  enlarfjin*^  its  powers  with 
respect  to  the  advertisements  of  foods,  drna;s,  cosmetics,  and  thera- 
peutic devices.  Tliat  leads  into  the  other  situation  which  I  men- 
tioned at  the  outset  which  so  sorely  needs  the  attention  of  Congress. 

In  1938  there  were  passed  two  laws,  one  was  the  Federal  Food,  Di'ug, 
and  Cosmetic  Act  and  the  other  was  the  Lea  Act,  amending  the  Fed- 
ei-al  Trade  Commission  Act  in  the  respect  which  I  have  just  men- 
tioned and  also  to  enlarge  its  powers  with  respect  to  false  advertising 
of  these  products. 

When  the  food  and  drug  bills  were  proposed  in  19?>o  and  over  the 
years  until  193S,  they  all  included  provisions  dealing  with  the  ad- 
vertising, not  only  the  composition  and  the  labeling  but  also  the  ad- 
vertising. The  Federal  Trade  Commission  took  the  position  that  it 
had  exercised  jurisdiction  over  the  advertisements  of  foods,  drugs, 
and  cosmetics  as  a  part  of  its  jurisdiction  to  deal  with  unfair  methods 
of  competition.  That  was  quite  true,  of  course.  It  had  so  exercised 
jurisdiction.  The  Commission  said  that  its  jurisdiction  in  this  re- 
spect should  not  be  taken  from  it  and  given  to  the  Food  and  Drug 
Administration,  but  if  you  were  going  to  do  anything  its  jurisdic- 
tion should  be  strengthened.  That  was  the  solution  which  came  out 
of  this  very  committee  in  1938.  The  fcod  and  drug  bill  was  stripped  of 
its  references  to  advertising  and  the  Federal  Trade  Commisigion  Act 
liad  several  new  sections  added. 

There  was  a  section  added  which  provided  a  criminal  penalty  for 
advertising  which  was  dangerous  to  health  in  its  falsity  or  which  was 
willful.  That  power  is  to  be  exercised  by  prosecutions  in  the  court. 
There  was  an  injunction  provision  added  to  permit  the  Commission 
to  seek  an  injunction  in  the  courts  against  advertising  which  was  dan- 
gerous in  its  falsity  pending  the  outcome  of  the  Commission's  pro- 
ceeding. 

We  do  not  need  to  take  any  time  with  the  criminal  phase  and  the 
injunction  phase.  The  principal  thing  that  was  done  was  that  a  def- 
inition of  false  advertising  was  prescribed,  and  this  bill  seeks  to  amend 
that  definition.  It  was  intended,  we  thought,  in  1938,  that  there  was  to 
be  no  conflict  between  the  Food  and  Drug  Act  and  the  Federal  Trade 
Commission  Act  in  this  respect.  The  reports  from  this  committee 
certainly  seem  to  indicate  that,  and  I  rather  think  that  that  is  a  pre- 
sumption which  we  can  indulge  in,  that  this  committee  did  not  intend 
any  conflict.  And  so,  the  definition  of  false  advertising  which  was 
written  into  the  Federal  Trade  Commission  Act  excluded  labeling. 

The  definition  read  like  this,  and  it  is  section  15  (a)  of  the  act — 

The  term  "false  advertisement"  means  an  advertisement,  other  than  labeling, 
which  is  misleading  in  a  material  respect;  and  in  determining  whether  any  ad- 
vertisement is  misleading,  there  shall  be  taken  into  account  (among  other 
things)  not  only  representations  made  or  suggested  by  statement,  word,  design, 
device,  sound,  or  any  combination  thereof,  but  also  the  extent  to  v.'hich  tlie  adver- 
tisement falls  to  reveal  facts  material  in  the  light  of  such  representations  or  ma- 
terial with  respect  to  consequences  which  may  result  from  the  use  of  the  com- 
modity to  which  the  advertisement  relates  under  the  conditions  prescribed  in 
said  advertisement,  or  under  such  conditions  as  are  customary  or  uisual. 
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There  is  a  little  more  to  the  definition  than  that,  but  that  is  all  that 
is  involved  here  and  that  is  necessary  to  the  discussion. 

Now,  any  advertisement  of  these  four  products,  foods,  drugs,  de- 
vices, or  cosmetics  which  are  false  as  so  defined  are  declared  to  be  un- 
fair acts  and  practices  in  commerce  and  subject  to  the  Commission's 
administrative  procedure  under  section  5.  The  result  has  been  that  we 
have  two  agencies  dealing  with  the  same  subject  matter.  When  that 
subject  matter  appears  in  the  labeling  we  are  in  the  courts  under  the 
Food  and  Drug  Act,  and  when  it  appears  in  the  advertising  we  are  in 
the  Federal  Trade  Commission  under  the  Federal  Trade  Commission 
procedures.  If  that  were  all  there  was  to  this,  the  situation  would 
not  be  as  serious.  That  has  certain  disturbing  factors,  because,  for 
one  thing,  we  are  running  into  questions  of  res  adjudicata  between 
these  two  agencies.  We  have  the  Food  and  Drug  Administration  pro- 
ceeding in  the  courts  and  the  courts  being  estopped  by  a  Federal  Trade 
Commission  order  in  the  same  circumstances  {U.  S.  v.  WlUard  Tablet 
Co.,  141  Fed.  (2)  141,  C.  C.  A.  7). 

The  more  serious  aspect,  however,  is  that  the  Commission  has  pro- 
ceeded to  deal  with  the  labeling  of  these  products,  so  that  we  have  the 
Commission  and  the  Food  and  Druo;  Administration  both  dealing 
with  the  labeling.  They  have  done  that  largely  through  a  general 
clause  in  section  15  (a)  which  this  bill  proposes  to  strike  out.  That 
is  the  clause  which  reads — 

material  with  respect  to  consequences  which  may  result  from  the  use  of  the 
commodity  to  which  tlie  advertisement  relates  under  the  conditions  prescribed 
in  said  advertisement  or  under  such  conditions  as  are  customary  or  usual. 

Now,  that  provision  or  that  clause  whicli  tliis  bill  proposes  to  strike 
out  has  been  used  by  the  Connnission  as  though  it  were  a  requirement 
for  warnings  of  a  directional  nature  in  the  advertisements.  I  submit 
to  you  that  this  section  15  (a)  was  for  the  purpose  of  encompassing 
an  advertisement  which  may  be  false  by  virtue  of  its  affirmative  state- 
ments or  by  virtue  of  its  omissions;  tliat  you  could  walk  all  the  way 
around  it  to  see  whether  it  was  false  by  its  silence  or  whether  it  was 
false  b}^  its  expression  or  both.  I  submit  to  you  that  this  section  when 
it  was  written  was  never  intended  to  be  authority  for  the  Connnission 
to  proceed  to  require  either  warnings  in  the  advertisements  or  warn- 
ings in  the  labaling. 

Here  is  the  way  the  thing  is  working :  When  I  say  "warnings"  let 
me  make  it  clear — it  should  not  be  confused — I  am  not  speaking  of 
cases  in  which  there  may  be  a  dangerous  drug.  I  am  not  speaking  of 
some  warning  which  flags  the  drug  as  being  per  se  dangerous.  I 
am  speaking  of,  and  tlie  Commission  has  been  dealing  with,  warnings 
which  are  of  a  directional  nature;  warnings  that  the  product  should 
not  l)e  used  excessively,  that  the  product  should  be  used  in  given  cir- 
cumstances, that  the  product  should  not  be  used  in  stated  pathological 
conditions. 

Now,  the  Food  and  Drug  Act  does  deal  with  that  subject  and  the 
act  deals  with  it  expressly.  Section  502  (f)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  has  a  particular  provision  for  that.     It  is  : 

A  drug  shall  be  deemed  to  be  misbranded  unless  its  labelin,!?  bears  (1)  adequate 
directions  for  use;  and  (2)  such  adequate  warnings  aaainst  use  in  those  patho- 
logical conditions  or  by  children  where  its  use  may  be  dangerous  to  health,  or 
against  unsafe  dosage  or  methods  or  dui-ation  of  administratioTi  or  application, 
in  such  manner  and  form,  as  are  necessai-y  for  tlie  protection  of  the  users. 
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Mr.  Chairman,  tluit  is  an  express  requirement  of  the  Food  and 
Drug  Act.  There  is  no  comparable  provision  in  the  Federal  Trade 
Commission  Act.  But  under  the  guise  of  regulating  advertising,  the 
Commission  has  presumed  to  insist  upon  the  nature  and  the  language 
of  the  warnings  which  must  appear  upon  the  packages  of  these  prod- 
ucts on  the  penalty  that  if  one  does  not  put  it  on  the  package  as  the 
Comn)ission  Avants  it  he  must  put  it  in  the  advertising.  So,  indirectly 
the  Commission  has  exercised  and  does  exercise  control  over  the 
labeling. 

Xov>-,  Congress  is  the  only  place  where  this  can  be  straightened  out. 
This  is  where  it  started.  This  is  where  the  two  acts  came  from.  Now, 
the  fact  is  that  the  situation  exists.  There  is  no  question  about  that. 
I  was  looking  here  a  moment  ago  at  some  stipulations  and  orders.  If 
you  were  under  the  impression  that  they  deal  with  dangerous  drugs, 
arsenic  and  poisons,  and  so  forth,  you  would  be  under  a  misapprehen- 
sion. These  orders  deal  with  such  things  as  headache  and  cold  reme- 
dies, nose  drops,  tonics,  ointments,  laxatives.  The  laxative  warnings 
are  something  such  as  this : 

There  is  potential  dantier  in  its  u.se  in  cases  when  abdominal  pain  (stoinacli- 
ache,  cramps,  colic)  nansea,  vomiting  (stomach  sickness),  or  other  symptoms  of 
appendicitis  are  present,  and  that  frequent  or  continued  use  of  this  preparation 
may  result  in  dependence  on  laxatives. 

Well,  as  I  tell  you,  that  is  a  matter  of  direction  which  this  commit- 
tee took  care  of  in  the  Food  and  Drug  Act  and  which  the  Food  and 
Drug  Administration  takes  care  of  on  every  drug  that  is  sold  in 
interstate  commerce.  And  the  Federal  Food  and  Drug  Adminis- 
tration is  a  highly  competent  Federal  agency,  diligent  in  the  enforce- 
ment of  its  statute. 

Now,  as  I  said  to  you  the  situation  does  exist.  It  is  going  on.  The 
courts  have  held  that  the  Commission  does  have  jurisdiction  over  the 
labeling  of  these  products.  That  has  been  held  in  several  cases,  I  will 
give  you  a  citation  of  two  or  three  of  them.  One  of  them  is  the  Fresh 
Gro'ion.  Preserves  Corp.  v.  Federal  Trade  C ommisslon  (125  Fed.  (2d), 
917,  C.  C.  A.  (2d),  1942).  Another  is  Rigaud  v.  Federal  Trade  Com.- 
mission  (125  Fed.  (2d)  590) .  Another  is  Charles  of  the  Rifz  Distrihu- 
tion  Corj).  v.  Federal  Trade  Gotnmission  (143  Fed.  (2d)  676). 

The  Federal  Trade  Commission  is  under  the  impression  apparently 
that  it  has  this  power  because  it  is  exercising  it.  I  would  like  to  read 
you  a  quotation  from  one  of  the  Commission's  own  briefs.  They  say 
that  the  limitation  written  into  section  15  (a)  was  not  intended  to 
deprive  them  of  jurisdiction  over  the  labeling.  The  Commission's  brief 
(pp.  27-39)  in  Dearborn  Sup])ly  Co.  against  tlie  Federal  Trade  Com- 
mission in  the  Seventh  Circuit,  said  this: 

The  contention  that  the  Commission  has  no  jurisdiction  over  labeling  is  based 
on  the  provision  of  section  15  of  the  Federal  Trade  Commission  Act,  which,  for 
the  purposes  of  sections  12,  13.  and  1.',,  excludes  "labeling"  from  the  statute's 
definition  of  a  "false  advertisement"  of  foods,  drugs,  and  cosmetics.  This  ex- 
clusion, ice  think;  icfis  iiifcndcd  to  (ippli/  only  in  proceedings  under  sections  13 
and  l.'i  of  the  statute,  to  enjoin  or  criminally  prosecute  the  dissemination  of  false 
advertisements  in  violation  of  section  12,  and  was  not  intended  as  a  limitation 
upon  the  Commission's  jurisdiction  to  suppress  false  labeling  by  an  administrative 
order  to  cease  and  desist.     [Italics  mine.] 

I  call  your  attention  to  that.  They  say  this  inclusion  was  intended 
to  apply  only  in  pi-oceedings  under  sections  13  and  14.  the  criminal 
and  injunction  proceedings,  although  section  16  says  "for  the  purposes 
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of  sections  12,  13,  and  14,"  this  definition  of  false  advertisement  shall 
exclude  labeling. 

Mr.  Chairman,  I  am  not  sure  that  this  bill  and  the  amendments  which 
it  proposes  at  this  point  are  sufficient  to  overcome  all  of  the  difficulty 
that  is  existing.  I  will  say  this,  that  it  will  go  a  long  ways  toward 
overcoming  it,  because  by  taking  out  the  reference  to  warnings,  you 
will  remove  the  only  shred  of  authority  for  an  excursion  into  the  field 
of  therapeutics  on  every  advertising  case  which  a  study  of  warnings 
involves. 

It  is  one  thing  to  say  whether  an  advertisement  is  false  or  misleading. 
That  may  involve  therapeutics  to  an  extent,  yes,  but  you  cannot  pos- 
sibly deal  with  the  indications  for  using  a  drug  and  the  contraindica- 
tions without  getting  deep  into  the  field  of  therapeutics.  And  as  soon 
as  you  do  then  you  are  in  a  field  which  the  other  agency  of  Govern- 
ment has  been  in  for  years  under  the  comprehensive  Federal  Food, 
Drug,  and  Cosmetic  Act. 

I  would  like  to  refer  to  the  last  amendment  to  this  bill : 

Sec.  19.  Food,  drugs,  devices,  and  cosmetics  shall  be  exempt  from  the  pro- 
visions of  this  act  to  ti.e  extent  of  the  .application  or  the  extension  thereto  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act,   approved  .Tune  2~),  1S3S,  as  amended. 

It  seems  to  me  that  would  take  foods,  drugs,  and  cosmetics  f)ut 
'  from  under  the  Federal  Trade  Commission  Act  insofar  as  the  Food 
and  Drug  Act  applies  to  them.  That  ought  to  take  them  out  in  every 
respect  except  on  the  simple  advertising  question  which  I  believe  this 
committee  originall}^  intended  was  what  the  Commission  should  have 
and  all  that  the  Commission  should  have.  I  submit  to  you  that  it  is 
an  appropriate  thing  to  exempt  these  products  from  this  act  when 
the}^  are  subject  to  a  donunant  comprehensive  act.  That  is  in  keeping 
with  the  policy  which  the  Consfress  has  held  for  years,  and  this  c;om- 
mittee  in  particular,  and  a  policy  which  is  expressed  in  the  Federal 
Trade  Commission  Act  itself. 

For  instance,  the  packers  are  not  subject  to  the  Connnission  Act,  and 
the  Civil  Aeronautics  Act  which  was  recently  passed  takes  those 
subject  to  that  act  out  from  under  the  Federal  Trade  Commission 
Act.  The  simple  logic  of  it  is  that  if  Congress  has  seen  fit  to  impose 
a  full  and  comprehensive  pattern  of  regulation  for  the  food,  drug, 
and  cosmetic  industries  under  one  act  with  one  body  enforcing  it,  it 
ought  not  empower  or  tolerate  another  agency  of  the  Government 
shopping  over  the  same  territory. 

Mr.  Rabix.  Let  me  ask  you,  do  you  say  that  the  Food,  Drug,  and 
Cosmetic  Act  confers  jurisdiction  over  false  advertising  aside  from 
labelinsr? 

Mr.  HoGE.  No,  sir ;  it  does  not. 

Mr.  Rabin.  If  this  were  enacted,  would  it  take  away  the  jurisdic- 
tion of  the  Federal  Trade  Commission  with  respect  to  false  adver- 
tising for  foods,  drugs,  and  cosmetics? 

Mr.  HoGE.  No,  sir;  it  woidd  not,  because,  you  see,  the  Food,  Drug, 
and  Cosmetic  Act  does  not  deal  with  false  advertising. 

Mr.  Rabin.  But  it  would  merely  take  the  labeling  provision  out? 

Mr.  HoGE.  Yes,  sir;  it  would  take  the  labeling  provisions  completely 
a^^ay  from  the  jurisdiction  of  the  Federal  Trade  Commission  as  far 
as  these  four  products  are  concerned. 
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Mr,  Reecp:.  The  proposed  uiueiulnient  to  which  you  refer  probably 
ought  to  be  repeated  agahi  by  way  of  euiphasis.  In  exempting  foods, 
drugs,  cosmetics,  it  provides  '"'these  items  shall  be  exempt  from  the  pro- 
visions of  this  act  to  the  extent  of  the  application  or  the  extension 
thereto  of  the  Federal  Food,  Drug,  and  Cosmetics  Act."  Thus  when 
you  make  sure  that  thei-e  wouh!  be  no  gap  that  would  be  uncovered 

Mr.  HoGE,  Tliat  is  right. 

Ml-.  Eeece.  In  your  statement.  But  tlie  amenduients  were  pro- 
posed with  a  view  to  overcoming  the  overlapping  jurisdiction,  and,  I 
might,  if  the  witness  will  pardon  me,  deviate  here  to  say  that  as  a 
member  of  the  subconnnittee  dealing  with  food  and  drugs,  Mr.  Chair- 
luan.  and  the  sul)connnittee  dealing  witli  the  advertising  provisions 
under  the  Wheeler-Lea  Act,  it  is  my  recollection  that  the  committees 
took  great  pains  to  try  to  prevent  ovei-lapping  of  the  jurisdiction. 

There  was  a  very  keen  interest,  we  might  also  say  an  anxiety  on  the 
part  of  some,  for  fear  there  would  be  an  overlapping  of  jurisdiction, 
that  the  whole  subject  should  go  over  to  the  Pure  Food  and  Drug 
Administration. 

And  in  the  Congress  previous  to  the  drawing  up  of  the  Wheeler- 
Lea  Act,  which  resolved  the  question,  as  a  member  of  the  subcom- 
mittee drafting  the  pure  food  and  drug  bill,  if  I  may  bs  pardoned 
for  saying  so,  I  am  the  one  that  made  the  point,  so  to  speak,  to  give 
jurisdiction  over  advertising  to  the  Federal  Trade  Connnission  for 
the  reasons  set  out  by  the  witness  here  that  heretofore  it  liad  had  gen- 
eral jurisdiction  over  advertising.  It  was  our  thought  when  it  was 
resolved  in  the  manner  that  it  was  resolved,  that  the  danger  of  over- 
lapping jurisdiction  had  been  avoided  and  that  labeling  remained 
solely  under  the  jurisdiction  of  the  Pure  Food  and  Drug  Adminis- 
tration, and  for  good  reasons  because  that  was  the  Administration 
that  liad  grown  up  in  dealing  with  that  subject  for  the  pur})ose  of 
protecting  the  health  of  the  peo]ile  and  had  scientific  and  technical 
staffs  capable  of  so  protecting  the  public. 

And  I  hope  you  will  pardon  me,  for  I  am  merely  stating  this  for 
my  own  satisfaction,  and,  for  one,  I  was  very  much  disappointed  when 
this  conflict  in  jurisdiction  arose. 

Tjie  witness  has  recited  some  of  the  cases,  but  there  are  cases  of 
record,  Mr.  Chairm.an,  where  the  Federal  Trade  Commission  had 
dealt  with  a  particular  labeling,  in  a  particular  case,  and  reached  a  con- 
clusion, the  Food  and  Drug  dealt  with  the  same  case  and  reached 
a  different  conclusion,  and  vice  versa,  and  in  each  case  the  court  took 
cognizance  of  the  previous  action  by  another  governmental  body  on 
the  same  subject  matter.  It  became  clear  to  me  that  was  an  un- 
wise situation  as  well  as  one  that  was  unfortunate,  both  from  the 
standpoint  of  protection  to  the  public  and  the  standpoint  of  the  lit- 
igants that  might  be  concerned  in  the  proceedings  between  the  two 
bodies.  So  well  do  I  recall  that  it  was  that  phase  of  the  case  then, 
Mr.  Campbell,  Director  of  Pure  Food  and  Drug  Administration,  and 
later  his  successor,  Dr.  Dunliar,  who  then,  I  believe,  was  his  assistant, 
were  concerned  with  when  this  matter  was  up.  All  parties,  as  I  re- 
call, who  were  concerned  when  this  matter  was  under  consideration, 
reached  the  conclusion  that  the  possibility  of  conflict  had  been  re- 
moved, and  it  was  so  stated  in  the  report  of  the  committee,  and  so 
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stated  by  the  chairman,  the  now  chairman — then  chairman  of  the  sub- 
committee, in  his  address  to  the  Congress. 

And  for  one,  after  the  conflict  arose,  having-  had  some  part  in  bring- 
ing about  the  situation,  Mr.  Chairman,  that  resulted  in  tlie  conflict,  I 
felt  some  responsibility  to  all  parties  concerned,  to  undertake  to  clarify, 
to  be  of  assistance  in  clarifying,  and  to  remove  the  conflict  if  possible. 

And  I  want  to  beg  the  committee's  pardon  as  well  as  the  pardon  of 
the  witness,  in  stating  this,  but  I  am  stating  my  views  on  this  subject 
because  I  have  felt  a  responsibility  that  I  have  not  been  very  happy 
about.  That  phase  of  the  situation  is  responsible  for  my  interest  in 
introducing  this  bill  in  the  first  instance. 

And  then  when  I  went  into  the  subject,  I  branched  out  and  included 
other  aspects  of  the  case. 

And  in  presenting  the  bill  and  in  any  consideration  that  has  been 
given  it,  it  has  not  been  my  purpose,  and  I  am  sure  not  the  purpose 
of  the  committee,  and  I  feel,  not  the  purpose  of  any  of  the  witnesses 
to  reflect  upon  the  administration  of  the  Federal  Trade  Commission, 
because  I  have  the  highest  regard  for  that  body,  and  the  important 
position  which  it  holds  and  I  hope  that  no  one  will  construe  the  posi- 
tion that  anyone  might  take  on  this  particular  legislation  as  in  any- 
wise indicating  a  lack  of  confidence  in  this  estimable  agency  of  the 
Government,  nor  of  its  personnel,  because,  so  far  as  I  am  personally 
concerned,  all  of  the  personnel  whom  I  know  are  my  friends,  and  I 
consider  the  Commission  my  friend,  and  those  considerations  are  en- 
tirely outside  of  the  piirview  of  the  matter  that  is  before  us. 

I  again  beg  your  pardon. 

Mr.  HoGE.  I  am  awfully  glad  Mr.  Reece  said  that.  Might  you  just 
permit  me  apropos  of  what  he  said  to  say  this,  too,  as  Mr.  Reece  re- 
members, I  was  before  this  committee  in  those  years  when  these  two 
laws  were  being  worked  out.  I  gave  a  great  deal  of  my  thought  to  the 
laws  then.  I  have  given  a  great  deal  of  my  thought  and  time  to  them 
since. 

I  like  to  think  that  I  have  given  a  great  deal  of  my  life  to  these 
laws  and  that  I  have  a  very  deep  and  abiding  interest  in  strong  and 
effective  food,  drug,  and  cosmetic  legislation  in  the  United  States. 

I  think  that  the  finest  thing  that  ever  happened  for  the  manufac- 
turers in  this  line  of  business  was  when  the  Food  and  Drug  Act, 
that  fine,  comprehensive  law  of  1938,  was  passed. 

There  is  no  difference  ultimately  between  the  interests  of  the  con- 
sumer and  the  interests  of  the  manufacturer.  And  any  law  which 
insists  upon  that  standard  and  enforces  it  is  a  fine  law.  But  the  situa- 
tion that  has  developed  is  not  in  the  public  interest.  This  situation  is 
not  what  you  gentlemen  intended,  as  Mr.  Reece  has  just  said. 

We  all  iaiow  that  was  not  intended  and  I  speak  just  as  you  did,  Mr. 
Reece,  without  any  animus  wdiatsoever  as  respects  anj^  member  of  the 
Federal  Trade  Commission  or  its  staff.  I  have  the  utmost  respect  for 
those  gentlemen,  and  I  like  to  think  of  all  of  them  as  personal  friends. 
I  am  not  speaking  of  individuals.  I  am  speaking  of  laws  here  this 
afternoon  and  systems  under  laws,  and  policies,  Mr.  Chairman,  of 
the  Congress  in  the  formulating  of  laws. 

And  what  we  intended  in  1938  has  not  been  realized. 

Confusion  does  exist  between  these  two  agencies  and  the  enforce- 
ment of  these  two  laws. 
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I  do  not  believe  it  can  be  seriously  disputed.  And  I  say  to  you  that 
it  is  a  matter  which  the  Con^jress  ou^ht — and  I  think  the  introdu  tion 
of  this  bill,  Mr.  Reece,  and  the  kind  of  attention  that  you  gentlemen 
are  giving  us  show  the  disposition  of  the  Congress — to  give  atten- 
tion to  it. 

I  have  no  brief  for  the  bill  as  it  stands.  If  there  are  better  wa3^s 
of  doing  it,  I  should  subscribe  to  any  bill  that  will  correct  this 
situation. 

And  let  me  say  one  thing  more.  I  hold  no  brief  whatsoever  for  any 
license  in  the  dissemination  of  false  advertising.  I  am  just  as  op- 
posed to  that  as  the  Federal  Trade  Commission  or  any  other  person 
in  this  room.  I  ask  no  license  for  that,  but  I  do  ask  to  change  the 
picture  from  what  it  is  today,  and  I  ask  it,  not  only  on  behalf  of  busi- 
ness, but  in  the  interest  of  the  public. 

Mr,  Reece.  I  would  also,  since  I  have  referred  to  the  Federal  Trade 
Commission,  likewise  express  my  very  great  admiration  for  the  man- 
ner in  which  the  Food  and  Drug  Administration  has  administered 
the  authority  which  is  vested  in  it. 

There  is  no  agency  that  rendered  any  higher  service  to  the  public 
or  wdiich  has  been,  or  is  being,  more  ably  administered;  and  there  is 
no  part  of  my  service,  during  the  24  years  that  I  have  been  on  the 
Hill,  in  whicii  I  take  greater  pride  than  any  small  service  I  might 
have  rendered  in  connection  with  the  fornuilation  and  adoption  of 
the  Pure  Food  and  Drug  Act,  and  this  other  aspect  over  which  the 
Federal  Trade  has  jurisdiction,  of  course,  along  with  that. 

And  my  only  purpose  is  to  resolve  it  in  the  best  way. 

I  had  a  letter  from  Dr.  Dunbar,  director  of  Pure  Food  and  Drag 
Administration,  wdiich  I  would  also  like  to  make  a  part  of  the  reord 
for  the  consideration  of  the  Congress. 

(The  matter  previously  referred  to  by  Mr.  Hoge  is  as  follows:) 

United  States  Circuit  Coukt  of  Appe.\ls  for  the  Third  Circuit 

No.  8407.     October  Term,  1943 

Jacob  Siegel  Company,  Petitioner,  v.  Federal  Tkade  Commission,  Respondent 

petition  to  review  order  of  the  federal  trade  commission  to  cease  and  desist 

Before  Biggs,  Jones,  and  McLaughlin,  Circuit  Judges 

Opinion  of  the  Court 

(150  Fed.  2d)  751,  certiorari  granted  January  2,  1946) 

(Filed  November  30,  1944) 

By  McLaughlin,  Circuit  Judf/e:  The  petitioner  in  this  case  has  been  manufac- 
turing overcoats  in  the  City  of  Philadelphia,  Pa.,  for  the  last  30  years.  In  1930 
it  developed  a  cloth  for  such  coats  consisting  of  a  combination  of  alpaca,  mohair, 
and  wool  fibers,  on  a  cotton  backing.  This  was  inexpensive  and  designed  for 
warmth  and  long  wear.  The  purpose  of  adding  the  cotton  was  to  obtain  a  denser 
face  for  the  garment  than  possible  with  animal  fibers  alone.  That  same  year 
the  petitioner  corporation  gave  the  name  "Alpacuna"  to  the  coats.  Within  two 
years,  the  petitioner  brought  out  a  topcoat  which  it  also  called  "Alpacuna."  The 
topcoat  had  the  same  animal  fibers  as  the  overcoat  but  in  order  to  make  it  lighter, 
the  cotton  backing  was  eliminated. 

Among  other  things,  the  Federal  Trade  Commission  found  that  the  name 
"Alpacuna"  is  mi-sleading  and  deceptive  to  a  substantial  portion  of  the  purchasing 
public  in  that  it  represents  or  LtnpUes  to  such  persons  that  the  coats  contain  fiber 
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obtained  from  the  animal  known  as  tlie  vicuna.  The  Commission  ordered  that 
tiie  petitioner  forthwith  cease  and  desist  from  "using  the  word  'Alpacuna'  or 
any  othar  word  which  in  whole  or  in  part  is  indicative  of  the  word  vicuna  to 
designate  or  describe  respondent's  coats ;  *  *  *"  This  language  is  the  first 
part  of  Paragraph  Six  of  the  order.  The  first  five  paragraphs  and  the  balance 
of  the  sixth  paragraph  are  conceded  by  the  petitioner  and  do  not  concern  us.  The 
issue  has,  therefore,  been  importantly  narrowed  and  simplified. 

Tliere  was  a  dissent  in  the  Commission  to  the  part  of  the  order  here  disputed. 
It  is  very  short  and  we  quote  it  in  full : 

Connnissioner  Freer  dissents  from  so  much  of  the  order  as  wholly  prohibits 
the  continued  use  of  the  trade  name  "Alpacuna"  for  the  reason  that  this 
trade  name,  which  has  been  in  use  for  more  than  thirteen  years,  is  a  valuable 
business  asset,  and  is  neither  deceptive  per  se,  nor  is  the  testimony  concerning 
its  tendency  or  capacity  to  deceive  sufiiciently  clear  and  convincing  as  to 
render  such  prohibition  of  its  use  necessary  in  the  public  interest. 

The  oi.ly  questions  involved  are :  was  there  substantial  evidence  supporting 
the  Comujisslon's  finding  and  whether  the  remedy  provided  was  within  its  powers. 

According  to  the  petitioner's  testimony,  which  was  not  contradicted,  the  name 
"Alpacuna"  was  created  by  its  sales  manager  who  used  a  fanciful  variation  of 
the  word  alpaca,  which  animal  represented  50  percent  of  the  wool  fibers  in  the 
fabric.  T,o  alpaca  the  suffix  "una"  was  added  partly  in  order  to  obtain  a  word 
tliat  was  very  easy  to  pronounce  and  partly  to  signify  that  the  Siegel  Company 
was  the  one  nianufacturer  and  the  first  to  make  the  coat.  The  head  of  the  Siegel 
Company  testified  that  he  did  not  have  vicuna  in  mind  at  all  in  connection  with 
the  name  "Alpacuna."  He  said  further:  "I  was  not  familiar  with  it  [vicuna] 
and  I  have  been  in  business  for  30  years  and  only  in  the  last  five  years  or  six 
years  I  have  heard  of  Vicuna.  I  was  not  interested  in  it.  We  never  used  it." 
it  is  undisputed  that  the  vicuna  is  one  of  the  rarest  of  animals.  It  is  found 
principally  in  the  high  mountains  of  Peru  and  is  of  the  llama  family.  In  order 
to  obtain 'its  hair,  the  animal  itself  has  to  be  killed.  Such  killing  is  regulated 
by  law.  Vicuna  hair  is  one  of  the  softest,  finest  animal  fibers  but  has  poor 
wearing  qualities.  Only  a  small  amount  of  the  fiber  comes  into  the  United 
States.  The  overcoats  made  from  it,  are  valuable  and  run  as  high  as  $900.  The 
Alpacuna  ccats  retail  at  $40. 

Strong  testimony  was  presented  supporting  the  petitioner's  proposition  that 
"Alpacuna"  is  a  proper  trade  name  for  the  particular  coats  and  that  the  name 
does  not  represent  to  the  public  that  the  coats  contain  vicuna  fiber.  There  was 
evidence  of  a  poll  taken  in  the  particular  section  of  a  large  New  York  department 
store  where  such  coats  were  sold.  Over  200  customers  chosen  at  random  were 
questioned  and  not  one  of  them  declared  that  the  name  "Alpacuna"  indicated 
vicuna  to  them.  There  were  numerous  other  witnesses,  including:  members  of 
the  public,  reputable  people  in  the  clothing  trade,  department  store  specialists 
in  protecting  customers,  a  representative  of  clothing  workers,  a  textile  expei't, 
etc.  A  person  connected  with  the  National  Better  Business  Bureau  stated  he 
has  never  received  a  complaint  regarding  the  name  "Alpacuna."  One  of  the 
functions  of  that  organization  is  to  receive  complaints  as  to  merchandise.  The 
only  person  in  the  country  who  manufactures  vicuna  coats  sent  a  letter  to  the 
Conimission  saying  that  he  had  no  objection  to  the  use  of  the  name  "Alpacuna" 
by  petitioner.  In  addition  to  the  direct  defense  testimony,  some  of  the  govern- 
ment witnesses  supported  the  defense  contention  affirmatively  by  testimony  to 
the  effect  that  "Alpacuna"  did  not  mean  vicuna  content  to  thtm ;  there  were  other 
government  witnesses  whose  testimony  was  weak;  and  still  others  indicating 
prejudice  or  bias. 

Petitioner  also  produced  testimony  tending  to  show  that  vicuna  in  connection 
wiih  fabrics,  denotes  a  soft  finish  cloth  and  argues  that  it  is,  therefore,  properly 
applied  to  petitioner's  coats.  As  to  this,  the  same  textile  expert  describss  vicuna 
finish  cloth  as  a  soft  finish  fabric  with  no  definite  indication  as  to  its  fiber  con- 
tent. This  was  corroborated  by  other  witnesses.  Petitioner  introduced  some 
dictionary  dffinitlons  defining  vicuna  wool  as  the  wool  of  the  vicuna  or  a  mixture 
of  wool  ;  nd  cotton  used  for  soft  fabrics.  Petitioner  strongly  argues  that  its 
product  is  a  vicuna  cloth,  with  the  dictionary  definitions  justifying  any  possible 
implication  in  the  name  "Alpacuna"  with  respect  to  vicuna. 

Petitioner  next  stresses  the  point  that  vicuna  animal  fiber  and  its  qualities  are 
not  generally  known  to  the  public.  It  calls  attention  to  the  admitted  rarity  of 
the  animal.  One  expert  for  the  Commission  stated  that  it  is  almost  extinct. 
It  is  suggested  that  because  of  the  extremely  limited  (]uantity  of  vicuna  fiber 
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available  and  because  of  its  perishable  quality,  it  would  not  be  practical  to 
attempt  to  combine  it  with  alpaca  from  the  standpoint  of  large-scale  commercial, 
manufacture.  It  is  contended  that  the  thous:;ht  of  the  $40  "Alpacuna"  coat 
capitalizing  on  the  term  "vicuna"  is  farfetched  since  most  of  the  potential  cus- 
tomers do  not  have  the  least  idea  as  to  vicuna  and  the  few  who  do,  readily  under- 
stand that  a  coat  for  large  production  and  in  the  lower  price  tield  could  not  be 
produced  frcm  vicuna  liber. 

In  addition  to  the  above,  there  are  certain  other  impm-tant  facts  which  appear. 
This  proceeding  was  started  in  1938  and  in  the  original  complaint  there  was  no 
charge  against. the  petitioner  for  using  the  name  "Alpacuna."  After  answer  had 
been  filed  to  original  complaint,  settlement  negotiations  were  entered  into  at 
the  suggestion  of  counsel  for  the  Commission  and  the  Siegel  Company  executed 
and  I'etui'ued  the  stipulation  for  settlement  drawn  by  the  Conmiission's  counsel. 
That  settlement  was  not  approved  by  the  Commission  and  thereafter  an  amended 
comp'aiiit  was  filed  which  included  the  allegation  regarding  the  use  of  the  name 
"Alpacuna."  A  group  of  retail  stores  who  handle  the  "Alpacuna"  coats  have  tiled 
a  brief  as  amicus  curiae  in  support  of  the  petitioner's  stand.  Those  stores  set 
out  that  they  have  a  very  definite  interest  in  the  retention  of  the  name  by  reason 
of  co(.peration  in  extensive  advertising  and  selling  the  product  over  a  period  of 
years  and  that  the  barring  the  use  of  the  name  "Alpacuna"  is  a  matter  of  serious 
detriment  and  direct  prejudice  to  them. 

There  was  also  an  array  of  witnesses  on  behalf  of  the  Commission.  The 
Director  of  the  Bureau  of  Standards  of  one  of  New  York's  largest  department 
stores  said :  "I  take  it  this  coat  is  made  of  a  combination  of  alpaca  and  vicuna 
fibers."  A  person  connected  with  a  leading  Philadelphia  department  store 
stated :  "  'Alpacuna'  overcoats  conveys  to  me  Alpaca  and  Vicuna,  a  combination 
of  alpaca  and  vicuna."  A  housekeeper  on  cross-examination  stated  she  arrived 
at  the  impression  that  the  garment  was  made  of  alpaca  and  vicuna  as  she  said,. 
"Well,  from  the  name  itself."  The  assistant  dii-ector  of  the  Washington  Better 
Business  Bureau  testified  to  the  same  effect.  A  person  who  had  actually  sold  the 
coats  for  five  or  six  years  was  of  the  opinion  that  they  contained  alpaca  and 
vicuna  fibers.  The  only  person  testifying  who  had  purchased  an  "Alpacuna" 
coat  said  that  he  was  told  at  the  time  he  bought  it  that  the  coat  was  made 
of  ■'*  *  *  a  vicuna  wool-bearing  South  American  animal."  A  number  of 
other  persons,  including  a  construction  engineer,  housewives,  a  teacher,  a  physi- 
cian, a  publicity  director  of  a  Philadelphia  department  store,  a  director  of 
merchandise  research  of  another  Phila(leli)hia  department  store,  a  clothing  sales- 
man for  a  third  Philadelphia  department  store,  several  people  connnected  with 
various  clothing  houses  and  men's  shops,  all  associated  vicuna  with  the  word 
"Alpacuna."  Most  of  these  witnesses  gave  their  impression  after  examining  one 
or  more  of  the  various  Commission  exhibits  of  advertising  matter  with  reference 
to  the  coats. 

The  Commission  vigorously  disputed  petitioner's  proposition  that  vicuna  does 
have  an  established  secondary  meaning.  It  produced  dictionaries  and  encyclo- 
pedias in  which  pictures  of  the  vicuna  were  shown  and  also  various  encyclopedias, 
dictionaries,  and  textile  publications  which  do  not  include  the  secondary  mean- 
ing of  the  word  as  asserted  by  the  petitioner.  Other  evidence  was  produced 
tending  to  show  that  vicuna  was  known  to  a  substantial  portion  of  the  public. 
For  example,  a  letter  from  a  principal  of  a  textile  high  school  in  New  York  City 
was  in  evidence  and  stated  that  the  school  had  a  register  of  nearly  13,000 
students,  day  and  evening,  with  all  of  them  taking  a  course  in  general  textiles 
embracing  knowledge  of  fibers  obtained  from  goats,  also  sheep,  vicuna,  alpaca, 
etc.  and  that  books  dealing  with  the  subject,  and  a  wall  chart  showing  pictures 
with  samples  of  different  fibers,  vicuna,  alpaca,  etc.  were  used  in  the  course. 
The  letter  concluded  by  stating:  "I  consider  that  it  is  part  of  general  education 
under  the  head  of  commercial  geography,  textiles,  and  dressmaking  for  the 
average  high  school  student  to  know  something  of  alpaca  and  vicuna  and  other 
goat  hairs — as  well  as  sheep  wool." 

Obviously,  from  the  above  very  brief  outline  of  the  evidence,  the  petitioner 
has  made  an  impressive  showing  in  its  efforts  to  retain  the  name  "Alpacuna." 
The  Siegel  Company  is  a  well  known  and  highly  regarded  concern  and  its  coats 
have  achieved  considerable  popularity  in  their  own  price  range.  They  are  widely 
publicized  and  large  sums  of  money  have  been  expended  by  the  Siegel  Company 
and  various  retail  stores  in  merchandising  them.  The  Siegel  Company  coined 
the  name  for  the  coats  in  1930  and  has  been  using  it  since  that  time.     At  this 
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time  it  is  a  valuable  asset  not  only  to  the  company  but,  as  the  amicus  curiae 
brief  points  out,  to  certain  retail  establishments  throughout  the  United  States. 

Just  as  obviously,  it  clearly  appears  that  there  is  substantial  evidence  sup- 
porting the  Conunission's  decision.  Even  counsel  for  the  petitioner  are  forced 
to  concede,  as  stated  in  their  brief :  "It  is  true  that  a  number  of  witnesses  called 
by  trial  counsel  testified  that  the  name  'Alpacuna'  signified  a  vicuna  animal  fiber 
content."  Upon  the  whole  record  the  Commission  made  a  finding  that  the  name 
•'Alpacuna"'  is  misleading  and  deceptive  to  a  substantial  portion  of  the  purchasing 
public  in  that  it  represents  or  implies  to  such  persons  that  the  coats  contain 
fiber  obtained  from  the  animal  known  as  vicuna.  The  likelihood  of  misleading 
the  class  of  customers  with  which  the  petitioner  generally  deals  seems  slight 
but  in  view  of  the  testimony  that  some  <if  the  purchasing  public  believes  that 
"Alpacuna"  implies  vicuna  content,  we  cannot  say  that  the  finding  is  not  sup- 
ported by  substantial  evidence  <>v  that  the  order  to  cease  and  desist  from  the 
use  of  the  word  "Alpacuna"  which  the  Commission  issued  in  consequetice  of  the 
finding  was  without  foundation.  Even  assuming  that  some  of  the  testimony 
on  belialf  of  the  Commission  was  prejudiced  or  biased  as  contended,  if  the 
Commission  wished  to  rely  upon  such  testimony,  we  may  not  intervene  whatever 
our  thought.  (Scijal  v.  Federal  Trade  Commission  (C.  C.  A.  2)  142  F.  2d  255.) 
With  reference  to  the  secondary  meaning  of  vicuna  or  vicuna  cloth,  as  said  by 
Mr.  Justice  Cardozo  in  Federal  Trade  Commission  v.  Algoma  Co.  (291  U.  S.  67 
at  80)  : 

The  evidence   here  falls   short  of  establishing  two  meanings  with   equal 
titles  to  legitimacy  by  force  of  common  acceptation. 
The  Federal  Trade  Commission  Act.  Title  15,  Section  45e,  U.  S.  C.  A.  provides 
that : 

The  findings  of  the  Commission  as  to  the  facts,  if  supported  by  evidence, 
shall  be  conclusive.  ^ 

This  means  substantial  evidence  {Federal  Trade  Commission  v.  Curtis  Publishinff 
Co.,  260  U.  S.  538  at  583;  Federal  Security  Administrator  v.  Quaker  Oats,  318 
U.  S.  218.  227,  228).  The  fact  that  there  is  a  real  conflict  in  the  testimony  with 
indeed  substantial  evidence  by  tlie  petitioner  contrary  lo  the  finding,  does  not 
change  the  situation,  as  this  court  cannot  apjiraise  testimony  or  pick  and  choose 
"for  itself  among  uncertain  and  conflicting  inferences  therefrom."  Federal 
Trade  Conimissioti  v.  Algoma  Co.,  supra.  It  is  not  necessary  in  order  to  sustain 
the  Commission's  finding  that  actual  purcluises  must  be  made,  with  the  buyer 
deceived  by  tlie  name.  It  is  enough  if  the  name  has  both  the  capacity  and 
tendency  to  deceive  the  ordinary  purchaser.  I'otential  injury  is  the  test  (Fed- 
eral Trade  Commission  v.  Raladam  Co.,  316  U.  S.  149,  152;  Federal  Trade  Com- 
mission v.  Hires  Turner  Glass  Co.,  81  F.  2d,  362  (C.  C.  A.  3)  ;  Jaffee  v.  Federal 
Trade  Commission  (C.  C.  A.  7)  139  F.  2d  112).  Absolving  the  petitioner  from 
any  deliberate  effort  to  deceive  does  not  affect  the  Commission's  finding  {Federal 
Trade  Commission  v.  Blame  (C.  C.  A.  2  1928),  23  F.  2d  615,  621;  certiorari 
denied  277  U.  S.  598). 

Although  we  sustain  tlie  Commission  on  its  finding  as  to  the  name  because 
of  substantial  evidence  supporting  that  finding,  we  think  strongly  that  the  order 
is  far  too  harsh.  It  destroys  a  widely  and  favorably  known  trade  name,  in 
existence  for  fourteen  years.  It  causes  serious  injury  to  the  petitioner  and  its 
retail  outlets.  The  infraction,  as  the  case  now  stands,  is  sllglit  and  could  be 
cured  by  simple  qualifying  language.  We  could  disixise  of  the  problem  by 
modifying  the  Commission's  order  as  suggested,  if  the  practice  as  outlined  in 
Federal  Trade  Commission  v.  Royal  Milling  Co.  (288  U.  S.  212)  and  Federal  Trade 
Commission  v.  Hires  Turner  Glass  Co.,  supra,  a  Third  Circuit  case,  was  still  the 
law.  While  the  Supreme  Court  has  not  dealt  with  the  question  of  remedy  in  a 
Fair  Trade  Connnission  suit  since  the  Royal  Milling  case,  there  have  been  a 
number  of  opinions  from  that  court  concerning  remedies  prescribed  by  tlie  Uabor 
Board.  In  tiiose  cases  the  coiirt  has  forcibly  pointed  out  that  the  matter  of 
remedy  is  also  for  the  administrative  agency.  In  Medo  Corp.  v.  Labor  Board 
(?21  U.  S.  073),  where  the  remedy  ordered  bv  the  Labor  Board  was  upheld,  Chief 
Justice  Stone  for  the  court  said  in  a  footnote  at  pages  681  and  682 : 

^  It  has  now  long  bee,n  settled  that  findings  of  the  Board,  as  imtli  those  of 
other  adminisfraiive  ageiieies,  are  conclusive  upon  reviewing  courts  when 
supported  by  evidence,  that  the  weighing  of  conflicting  evidence  is  for  the 
Board  and  not  for  the  courts,  that  the  inferences  from  the  evidence 
are  to  be  drawn  by  the  Board  and  not  by  the  courts,  save  only  as  questions 
of  law  are  raised  and  that  upon  such  questions  of  law,  the  experienced  judg- 
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meiit  of  the  Board  is  entitled  to  great  weight.     (See  Franks  Bros.  Co.  v. 

Labor  Board,  post,  p.  702;  Labor  Board  v.  Southern  Bell  Co.,  319  U.  S.  50, 

60,  and  cases  cited  ;  Labor  Board  v.  Nevada  Copper  Co.,  rHG  U.  S.  Kif),  100-107, 

and  cases  cited  ;'cf.  Dob.^on  v.  Commin.sioner,  320  U.  S.  481),  402,  and  cases 

cited.)      [Italics  ours.] 

(See  also  Dime  Pine  \.  Commissioner,  320  U.  S.  r»16  at  510;  compare  h^eenrily 

Mills  V.  Commissioner,  321  U.  S.  281  at  286;  and  see  cases  collected  in  quotjition 

from  opinion  in  Herzfeld  v.  Federal  Trade  Commission,  infra.) 

The  Second  Circuit,  which  several  times,  on  the  authority  of  the  Royal  Milling 
decision,  had  modified  t>rders  of  the  Federal  Trade  Commission,'  has  now  recog- 
nized this  in  a  .series  of  opinions  commencing  with  Herzfeld  v.  Federal  Trade 
Commission  (140  F.  2d,  207).  where  Judge  Learned  Hand,  for  tiie  court,  said  at 
page  20): 

However,  since  Federal  Trade  Commission  v.  Roi/al  Milling  Co.,  supra 
(288  U.  S.  212,  53  S.  Ct.  335,  77  L.  Ed.  706),  was  decided,  the  Supreme  Court 
has  as  much  circumscribed  our  powers  to  review  the  decisions  of  administra- 
tive tribunals  in  point  of  remedy,  as  they  have  always  been  circumscribed 
in  the  review  of  facts.  Such  tribunals  possess  competence  in  their  special 
fields  which  forbids  us  to  disturb  the  measure  of  relief  which  they  think 
necessary.  In  striking  tliat  balance  between  the  conflicting  interests  involved 
which  the  remedy  measures,  they  are  for  all  practical  purpo.ses  supreme. 
(International  Ass'n  of  Machinists  v.  National  L'ibor  Re.ations  Board, 
311  U.  S.  72,  82,  61  S.  Ct.  83,  85  L.  Ed.  50 ;  Phelps  Dodge  Corp.  v.  National 
Labor  Relations  Board,  313  U.  S.  177,  198-200,  61  S.  Ct.  845,  85  L.  El.  1271, 
133  A.  L.  R.  1217;  Virqinia  Electric  &  Po^ccr  Co.  v.  National  Labor  Relations 
Board,  319  U.  S.  533,  541-513,  63  S.  Ct.  1214,  88  L.  Ed.  1,568 ;  Wiliams  Motor 
Co.  v.  National  Labor  Relations  Board  (8  Cir.  128  F.  2d  960,  965).  It  is  true 
that  all  the.se  decisions  concerned  the  Labor  Board,  but  that  tribunal  does 
not  enjoy  a  position  of  peculiar  authority,  as  the  court  has  indicated  in  other 
connections  {Gray  v.  Porvell,  314  U.  S.  402,  412,  413,  62  S.  Ct.  326,  86  L.  Ed. 
301;  Dobson  v.  Commissioner,  320  U.  S.  4S9,  04  S.  Ct.  239;  Commissioner  v. 
Heininger,  320  U.  S.  467,  64  S.  Ct.  249).  In  controversies  about  trade- 
marks, and  particularly  about  trade-names  and  make-up,  the  question  is  al- 
most always  one  of  degree ;  i.  e.,  how  far  the  chance  of  deception  outweighs 
the  inconvenience,  or  worse,  to  tlie  merchant  inevitable  in  compelling  him 
to  change  his  mark,  his  name,  or  liis  paclcage.  The  decree  marks  the  com- 
promise which  the  court  thinks  adequate  and  necessary ;  it  is  the  i-esultant  of 
those  unexpres.sed  determinants  which  collectively  we  conceal  under  the 
term  "discretion."  We  do  not  forget  that  from  time  immemorial  this  duty 
has  been  entrusted  to  courts,  but  that  is  irrelevant.  Congress  having  now 
created  an  organ  endued  with  the  skill  which  comes  of  long  experience  and 
penetrating  study,  its  conclusions  inevitably  supersede  those  of  courts,  which 
are  not  .similary  endowed. 
That  was  followed  by  Parke,  Austin  d  Lipscomb  v.  Federal  Trade  Commission 
(142  F.  2d  437),  where  Judge  Chase  said  at  pages  441  and  442: 

The  petitioners  are  standing  upon  much  firmer  ground  when  they  insist 
that  this  paragraph  in  the  order  is  needlessly  .severe  in  its  sweeping  require- 
ment that  the  words  "Smith.sonian  Institution"  must  be  eliminated  from  the 
corporate    name,  of   petitioner    Smith.sonian    Institute    S'^ries,    Inc.     There 
may  well  be  some  alternative  remedy  less  drastic  but  adequately  effective 
which  might  satisfy  the  requirements  of  fairness  and  should  be  adopted. 
On  this  record,  however,  we  cannot  be  sui'e  that  the  Cimnnission  has  abused 
its  discretion  in  this  respect,  and  only  in  that  event  should  we  interfere  witli 
its  action. 
The  late  case  of  Charles  of  the  Ritz  Distributors  Corporation  v.  Federal  Trade 
Commission  ( (C.  C.  A.  2)  143  F.  2d  676),  in  the  same  court,  with  opinion  by  Judge 
Clark,  is  to  the  same  effect.     The  question,  in  connection  with  another  adminis- 
trative agency,  the  Securities  &  Exchange  Commission,  has  been  before  the  First 
Circuit  recently  in  American  Power  d  L.  Co.  v.  Securities  and  Erchange  Com- 
mission (141  F.  2d  606),  where  Judge  Magruder  for  the  court  said  at  page  619: 
It  is  not  enough  that  some  other  remedy,  suggested  by  petitioners,  might 
accomplish  the  statutory  purposes  in  whole  or  in  part.     The  choice  of  remedy 

^  Bear  Mill  Mfg.  Co.  v.  Federal  Trade  Commission  (C.  C.  A.  2).  98  F.  2d  67-  Federal 
Trade  Commission  v.  Cassoff  (C.  C.  A.  2),  .38  F.  2d,  790  ;  Fluegelmun  d  Co.  v.  Federal  Trade 
Commission  (C.  C.  A.  2),  37  F.  2d,  59. 
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is  a  matter  confided  primarily  to  tlie  expert  judgment  of  the  Commission, 
and  in   tliis  field  the  courts  are  quite  properly  loath  to  set  up  their  cm-n 
judgment  in  opposition  to  that  of  the  administrative  tribunal. 
It  is  evident,   therefore,   that   the  discretion  as  to   the  remedy  in  such  con- 
troversy as  this  has  now  heen  vested  in  the  Federal  Trade  Commission.     That 
discretion  has  been  exercised  to  totally  prohibit  the  use  of  the  name  "Alpacuna"  to 
the  petitioner.     Since  the  Commission  has  such  ix)wer,  we  ai"e  unable,  in  view  of 
the  evidence,  to  say  that  the  power  has  been  abused  in  this  instance,  though  un- 
der the  same  facts  and  circumstances,  if  we  were  still  in  control  of  the  remedy, 
we  would  modify  the  order  as  above  indicated. 
Order  affirmed. 
A  true  copy : 
Teste : 


Clerk  of  the  United  States  Circuit  Court  of 

Appeals  for  the  Third  Circuit. 

Mr.  O'Hara.  I  just  want  to  say  that  I  hope  we  are  dealing  here 
with  principles  and  witli  the  common  duty  that  all  of  us  have,  that 
any  witness  a-  any  expression  from  any  of  the  members  of  the 
committee,  is  certainly  a  God-given  right;  and  I  presume  to  go  on 
doing  just  that  so  long  as  I  am  on  the  committee. 

Mr.  HoGE.  Thank  you,  Mr.  Chairman. 

Mr,  Rabin.  I  understand  Mr.  Liddy  simply  wants  to  submit  some 
paper  or  document. 

Mr.  Liddy.  I  wish  to  submit  a  memorandum  in  addition  to  my  few 
remarks  and  try  to  sunnnarize  it  in  order  to  cut  it  down. 

Mr.  Rabin.  I  am  very  sorry,  our  presence  is  required  on  the  floor 
at  this  time. 

We  will  not  be  able  to  continue  this  afternoon.  The  requirements 
of  the  floor  come  first,  as  you  understand.  Our  presence  is  immedi- 
ately required  on  the  floor  of  the  House. 

Mr.  Reece.  Was  there  any  discussion  whether  we  could  meet  in 
the  morning?  What  I  had  in  mind  is  that  a  great  many  of  the 
people  who  are  interested,  as  you  can  see,  are  liere  from  out  of  town ; 
travel  is  so  difficult  these  days,  if  we  could  go  ahead  I  think  we 
should  do  so. 

Mr.  Rabin.  We  expect  Mr.  Lea  out  in  just  a  few  minutes. 

Mr.  O'Hara.  There  is  a  question  whether  we  are  going  to  adjourn 
to  tomorrow  morning. 

Mr.  Rabin.  For  the  benefit  of  those  who  are  from  out  of  town  and 
wish  to  stay  over,  the  committee  will  meet  again  tomorrow  at  10 
o'clock,  in  this  room. 

CV^Hiereupon,  at  4  o'clock  p.  m.,  Tuesday,  January  29,  1946,  the 
committee  adjourned  to  reconvene  Wednesday,  Jamiary  30,  1946, 
in  the  same  room.) 
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WEDNESDAY,   JANUARY   30,    1946 

House  or  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

The  committee  met  at  10  a.  m..  Hon.  Benjamin  J.  Eabin  presiding. 
Mr.  Rabin.  We  continue  this  morning  with  the  consideration  of 
H.  R.  2390.     jNIr.  Hugo  Mock.     Are  you  ready  to  proceed,  Mr.  Mock? 
Mr.  Mock.  Yes,  sir ;  my  remarks  will  be  very  brief. 
Mr.  Rabin.  Very  well. 

STATEMENT  OF  HUGO  MOCK,  EEPPtESENTING  THE  TOILET  GOODS 

ASSOCIATION 

Mr.  Mock.  My  name  is  Hugo  Mock;  I  represent  the  Toilet  Goods 
Association,  which  represents  the  bulk  of  the  toilet  goods  industry.  I 
am  here  as  their  representative,  and  also  in  my  individual  capacity 
as  an  attorne3\ 

M-ay  I  say  at  the  beginning  that  I  was  very  much  gratified  yester- 
day at  the  unusual  approach  made  by  Mr.  Murphy,  of  the  Advertising 
Federation,  in  which  he  said  that  the  Federal  Trade  Commission  was 
not  on  trial  and  was  not  a  defendant.  That  point  of  view  was  par- 
ticularly emphasized  by  Mr.  Reece  himself,  and  I  think  it  is  very 
important  to  keep  to  that  point  of  view  and  not  to  consider  in  this 
case  the  Federal  Trade  Commission  a  defendant. 

I  am  not  here  to  eulogize  the  Commission  ;  it  has  been  working  since 
1914  on  the  initiative  supplied  by  Woodrow  Wilson,  and  Justice 
Brandeis.  It  has  during  that  time,  I  might  say,  been  the  conscience 
of  American  business,  and  to  use  a  phrase  of  Voltaire — I  do  not  wieh 
to  be  irreverent,  but  I  think  when  Voltaire  said,  "If  we  didn't  have 
God,  we  would  have  to  invent  one,"  if  we  didn't  have  the  Federal 
Trade  Commission,  we  would  have  to  invent  it,  because  we  needed 
that  kind  of  an  agency  for  American  business. 

That  being  the  case,  however.  I  think  we  are  entitled,  all  of  us,  to 
be  considered  as  partners  in  this  enterprise,  and  I  think  I  may  go  so 
far  as  to  say  we  are  entitled  to  the  cooperation  of  the  Commission  it- 
self in  correcting  such  errors  as  we  may  find,  especially  of  a  procedural 
nature. 

It  must  be  remembered  that  from  the  very  foundation  of  the  Com- 
mission, and  its  intended  jurisdiction,  it  was  meant  to  cover  practically 
the  whole  field  of  industrial  activity,  and  that  has  been  the  source  of 
its  merits,  and  also  of  some  of  the  defects  of  its  operation.  Much  of 
its  technique  had  to  be  improvised,  and  despite  the  splendid  job  it 
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has  done  in  many  fields,  it  has  been  impossible  to  find  specialists  in 
all  fields  in  which  it  operates. 

The  Interstate  Commerce  Commission  has  been  frequently  men- 
tioned here,  but  that  Commission  has  worked  exclusively  with  the 
railroads,  and  when  the  Commission,  after  hearings,  has  ordered  spe- 
cific freight  rates  for  specific  commodities  in  specific  territories,  such 
decisions  have  been  made  by  specialists  who  have  confined  themselves 
to  that  particular  field,  and  necessarily  a  court  of  review  of  the  deci- 
sions of  the  Interstate  Commerce  Commision  in  the  field  of  freight 
rates  would  liave  difficulty  in  bringing  to  that  consideration  the  same 
amount  of  experience  and  time  which  motivated  the  original  decision. 

I  submit  that  such  a  background  is  not  possible  in  the  liundreds  of 
cases  in  all  fields  brought  before  the  Commission,  and,  not  only  that, 
in  practice  it  has  been  found  necessary  within  the  Commission  itself 
to  divide  specific  cases  into  segments  so  that  no  one  within  the  Com- 
mission has  a  specialized  acquaintance  with  a  particular  case  or  with 
a  particular  industry. 

There  is  the  modus  operandi.  If  a  certain  set  of  facts  is  brought 
to  the  attention  of  the  Federal  Trade  Commission,  it  is  investigated 
by  one  attorney  who,  as  soon  as  he  reports  to  the  Complaint  Bureau, 
that  particular  attorney  is  through  with  the  case.  He  is  not  consulted 
any  more.  The  complaint  is  drafted  by  the  Complaint  Bureau,  and 
then  a  trial  attorney  is  appointed  and  hearings  are  had.  The  trial 
attorney  makes  his  findings  and  recommendation  and  finally  the  case 
is  heard  before  the  members  of  the  Federal  Trade  Commission,  sitting 
as  a  court.  Tliey  hitherto  have  had  no  acquaintance  with  the  facts 
and  circumstances  of  any  particular  case,  but  they  are  forced  to  rely 
upon  the  printed  or  typewritten  record  without  the  benefit  of  exam- 
ining witnesses,  and  without  any  knowledge  of  the  background  of  each 
particular  case. 

It  is  therefore  the  most  natural  things  in  the  world  in  these  circum- 
stances for  the  members  of  the  Federal  Trade  Commission  to  rely 
upon  the  word  of  tlie  attorneys  for  the  Commission  and  to  adopt  their 
point  of  view. 

I  will  not  remark  upon  the  frequent  assertion  that  the  Federal  Trade 
Commission  is  complainant,  prosecutor,  trial  attorney,  and  judge — all 
embodied  in  the  same  agency.  This  concentration  of  function,  diver- 
sified as  it  is,  has  in  many  cases  worked  remaikably  well,  but  in  other 
cases  it  has,  I  believe,  worked  to  the  injury  of  specific  respondents. 

I  don't  know  whether  it  w'as  ever  intended  that  the  findings  of  the 
Intel-state  Commerce  Commission — ratlier  the  Federal  Trade  Com- 
mission, I  should  say — should  be  affirmed  in  all  cases  if  supported  by 
evidence.  This  word  "evidence"  just  by  itself  constitutes  almost  a 
reductio  ad  absurdum,  and  it  may  be  partially  the  reluctance  of  the 
courts  themselves  to  disturb  the  findings  of  the  Conmiission  which 
has  brought  about  this  impasse. 

Since,  however,  the  circuit  courts  of  appeal,  especially  in  the  Alpa- 
cuna  case,  and  in  other  cases,  have  decided  the  findings  of  the  Federal 
Trade  Commission  cannot  be  disturbed  if  supported  by  any  evidence^ 
it  seems  to  me  that  it  has  become  a  necessity  for  the  Federal  Trade 
Commission  to  voluntarily  surrender  some  of  the  authority  apparently 
conferred  by  the  present  Federal  Ti'ade  Commission  Act. 

I  propose  hei-ein  merely  to  call  the  attention  of  the  members  of  the 
committee  to  some  of  the  other  procedui-al  matters  which  I  think  can 
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be  improved.  It  "vvill  be  conceded  that  a  delay  in  justice  is  a  denial 
of  justice,  and  I  want  to  say  right  there  that  my  criticisms  of  the 
Commission  is  not  that  it  has  been  too  harsh,  but  in  many  cases  it 
has  not  been  harsh  enough,  and  certainly  it  has  not  been  direct  or  quick 
enough. 

I  will  cite  only  three  cases  where  in  view  of  the  circumstances, 
I  believe  there  has  been  unnecessary  and  enormous  delay  in  the  trial 
of  the  issues  and  in  the  determination  of  the  cases.  May  I  say  in 
reference  to  these  three  cases  that  I  choose  them  at  random.  They 
are  not  special.  J  did  not  make  a  search  for  such  cases,  but  they 
just  happen  to  be  three  cases  that  I  personally  knew  about.  And  in 
all  three  cases  the  issues  are  so  simple  that  in  every  one  of  those  cases 
I  would  guarantee  to  write  the  issues  on  a  postal  card. 

The  first  of  these  cases  is  the  Phillipine  Mahogany  case,  Indiana 
Quartered  Oak  Comj)any  v.  Federal  Trade  Commission  (26  Fed.  Rep. 
2).  This  case  involved  the  use  of  the  simple  term  "Phillipine  Ma- 
hogany" and  was  back  in  1925.  The  issues  are  still  being  litigated 
and  they  have  been  started  all  over  again  afresh,  under  Dockets  Nos. 
17o9  and  1916.  That  is  21  years  and  they  have  been  in  the  courts 
all  that  time  and  they  have  just  begun  again. 

Perhaps  I  am  doing  a  great  disservice  to  the  legal  profession  in 
mentioning  these  cases,  because  this  looks  like  it  might  support  an- 
other generation  of  lawyers.  It  is  21  years  already  and  we  are  be- 
ginning all  over  again. 

The  second  case  I  refer  to  is  the  Armaiul  Cowpctny  v.  Federal  Trade 
Conunission  (78  Fed.  Rep.  2;  707).  In  this  case  the  complaint  was 
filed  June  27,  1925,  and  the  first  order  of  the  Commission  was  entered 
8  years  later,  January  27,  1933. 

I  think  if  this  case  had  been  tried  before  a  Federal  court,  or  a 
similar  body,  it  might  have  taken  3  days  or  a  week.  The  issue  was  as 
simple  as  you  could  ever  get  in  a  case,  but  it  took  8  years  to  decide 
that. 

The  third  case  is  one  in  which  an  appeal  is  to  be  heard  within  the 
next  month  or  two.  I  refer  to  Federal  Trade  C ommiission  v.  Elizabeth 
Arden,  and  that  affects  the  cosmetic  industry  especially. 

This  complaint  was  issued  May  15,  1937,  and  decided  October  3, 
1944.  The  particular  order  is  on  appeal  and,  for  many  reasons,  I 
do  not  wish  to  discuss  the  merits  or  demerits  pending  the  possible 
action  of  the  circuit  court  of  appeals  and  of  the  Supreme  Court  of 
the  United  States.  However,  I  clo  say  that  the  case  was  not  of  such 
complexity  as  should  have  required  even  a  half  j^ear  for  its  trial  and 
judgment,  and  if  the  conclusion  of  the  Commission  in  that  case  w^ere 
correct,  such  conclusion  is  much  belated.  If  the  conclusion  of  the 
Commission  in  this  case  were  not  correct,  then  a  vast  injustice  has 
been  done  to  the  respondent  in  this  case  by  the  delay. 

May  I  say  that  there  are  seven  other  parallel  cases  which  have 
not  yet  been  decided  which  were  started  at  the  same  time,  and  in 
connection  with  this  case  I  want  to  refer  to  another  factor  in  the 
Arden  case.  In  that  case  the  cease-and-desist  order  was  given  by 
order  of  the  Commission.  There  was  no  opinion.  Last  week  in 
New  York  City  there  was  a  first  meeting  of  the  section  of  the  New 
York  State  Bar  Association  called  the  food,  drug,  and  cosmetic  sec- 
tion. There  were  presented  at  that  meeting  a  number  of  papers  on 
this  very  Arden  case,  by  two  very  eminent  lawyers,  and  what  I  wap* 
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to  say  it  that  these  two  papers  were  diametrically  opposed  in  their 
interpretation  of  the  cease-and-desist  order  in  the  Arden  case,  which 
means  that  after  the  a])peal  is  heard,  and  if  it  is  affirmed,  the  industry 
won't  know  what  it  is  all  about,  because  right  now  we  don't  know  what 
it  means.  There  has  been  no  opinion,  and  there  has  been  no  direction 
for  the  industry  to  tell  Avhat  we  should  do,  whether  the  order  is 
affirmed  or  reversed. 

I  shall  briefly  deal  with  the  proposed  sections  3  and  4  of  the  bill 
under  consideration  re2:arding  advertising.  Here  I  may  express  a 
certain  amount  of  consistency  on  my  own  part  as  when  the  Wheeler- 
Lea  amendment  was  first  passed,  I  objected  to  transferring  the  adver- 
tising of  foods,  drugs,  and  cosmetics  to  tlie  Federal  Trade  Commis- 
sion. I  remember  the  circumstances  very  well.  Furthermore,  it 
is  an  anomalv  that  you  should  have  one  definition  of  false  adver- 
tising in  the  Wheeler-Lea  amendment  and  another  definition  of  false 
advertising  in  the  food,  drug,  and  cosmetic  law. 

I  am'  opposed  to  lying  in  advertising,  or  in  labeling,  and  I  don't 
think  the  time  of  this  committee  should  be  wasted  in  dialectics,  uDon 
a  definition  of  the  scope  of  false  advertising  in  the  Wheeler-Lea 
amendment  and  a  similar  definition  in  the  food,  drug,  and  cosmetic 
law.  I  don't  care  what  definition  of  false  advertising  we  have — and 
I  would  adopt  the  one  that  is  the  best  protection  to  the  public. 

However,  I  want  to  call  your  attention  to  one  practical  point. 
Where  you  have  a  nationally  advertised  article,  it  is  the  advertising 
that  brings  the  customer  to  the  store,  and  the  customer  never  reads 
the  label.  Those  two  things,  the  advertising  and  the  labeling,  they 
always  spring  from  the  same  source,  so  that  it  is  entirelv  illo.o-ical 
that  we  shouhl  have  two  administi-ative  bodies,  one  dealing  with  label- 
ing and  one  dealing  with  advertising. 

There  isn't  the  slightest  justification  for  penalizing  certain  state- 
ments in  a  label  and  then  permitting  the  same  statements  to  be  circu- 
lated in  advertisements,  and  certainly  one  Federal  body  should  have 
jurisdiction  over  advertisino;  and  over  labeling  of  the  same  product. 

We  have  in  the  Federal  Food  and  Druir  Administration  a  staff  of 
experts  who  are  spending  their  lives  dealing  with  their  particular 
specialities,  and  it  is  an  anomalv  that  with  the  passage  of  the  Wheeler- 
Lea  amendment  the  Food  and  Drug  Administration  was  divest(;d  of 
authority  over  the  advertising  of  articles  whose  labeling  they  supervise 
and  control. 

Modern  research  in  dermatology,  and  in  the  field  especially  of 
allergies,  has  yearly  become  more  delicate  and  complicated.  The 
cosmetic  industry,  throuirh  its  research  program,  is  yearlv  trying 
to  introduce  safer  and  better  cosmetics.  A  certain  amount  of  public 
supervision,  both  of  the  formula  and  of  the  labeling  and  advertising 
of  cosmetics  is  feasible  and  necessary.  The  cosmetic  industry  prefers 
the  expert  vigilance  of  the  Food  and  Drug  Administration,  and  even 
the  corrective  hand  at  times  of  the  Food  and  Drug  Administration, 
with  its  corps  of  experts,  to  the  divided  authoritv  of  the  Federal 
Trade  Commission  and  the  Food  and  Drug  Administration. 

In  the  interest  of  efficiency  and  in  the  public  interest,  the  inns- 
diction  of  all  advertising,  labeling,  and  circulariz-^.^^ion  should  be 
returned,  according  to  the  provisions  of  the  "Recce  bill,  to  the  Food 
and  Drug  Administration,  and  it  seems  to  me,  with  its  enormous 
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and  expandino-  field,  the  Federal  Trade  Commission  should  be  very 
glad  to  be  rid  of  this  small  se<rment  of  its  territory. 

In  closing,  I  might  say  that  I  have  never  heard  at  any  time  a  single 
word  against  the  integrity  of  the  members  of  the  Federal  Ti-ade 
Commission.  But  I  do  say  that  with  the  enormous  jurisdiction 
they  have,  we  are  entitled  to  sit  down  with  them  and  to  ask  their 
cooperation  in  these  very  necessary  amendments. 

Mr.  RoGKRs.  What  is  the  difference  between  the  definition  of  the 
Federal  Trade  Commission  and  that  of  the  Food  and  Drug  Admin- 
istration ? 

]Mr.  Mock.  I  think  you  will  find — you  are  speaking  of  the  Wheeler- 
Lea  amendment  ? 

Mr.  Rogers.  Yes. 

Mr.  Mock.  I  think  you  will  find  textual  differences  there. 

Mr.  Rogers.  What  are  they  ? 

Mr.  Mock.  I  have  copies  here.  I  will  be  glad  to  point  them  out  to 
you,  Mr.  Rogers. 

Mr.  Rogers.  I  thought  ])ei'haps  you  knew  offhand. 

Mr.  Mock.  No;  I  don't  know  offhand. 

Mr.  Rabin.  Mr.  Mock,  does  the  trial  examiner  have  the  right  to 
reject  offers  of  evidence? 

Mr.  Mock.  Yes. 

Mr.  Rabix.  Does  that  appear  in  the  record  ? 

Mr.  Mock.  I  think  it  appears  in  the  record. 

Mr.  Rabix.  It  does? 

Mr.  IMocK.  Yes. 

Mr.  Rabix.  The  offer  of  proof  does  appear? 

Mr.  Mock.  That  is  right. 

Mr.  Rabix.  But  they  have  the  right  to  reject  it  and  not  receive  it? 

Mr.  Mock.  That  is  right. 

Mr.  Reece.  May  I  make  this  observation  by  way  of  interpretation 
of  your  remarks  with  reference  to  the  statements  that  have  been  made 
here  that  the  Commission  is  in  the  position  of  complainant,  prosecutor, 
judge,  and  juiy.  The  statement  so  describing  the  Commission's  posi- 
tion is  not  a  criticism  of  the  Commission,  because  the  act  itself  gives 
that  authority  and  responsibility  to  the  Commission,  and  vests  it  with 
that  power,  and  the  Commission  could  not  exercise  its  functions  if  it 
did  not  act  in  those  capacities. 

Mr.  Mock.  But,  Congressman,  the  difficulty  is  this :  In  the  enthusi- 
asm of  combat,  the  Federal  Trade  Commission  acts  like  any  other 
combatant.  It  wants  to  win.  I  have  seen  this:  Here  is  a  Commis- 
sion which  represents  the  public,  the  consumei- — and  many  of  my 
brothers  in  the  law  will  bear  me  out — where  a  complaint  is  issued  on 
confusion  on  the  use  of  a  popular  phrase  like  "Alpacuna,"  or  anything 
else.  What  does  the  Commission  do  ?  They  go  to  one  of  these  build- 
ings here  where  there  are  a  hundred  girls  em]:)loyed,  and  they  marshal 
them  together  and  the  trial  attorney  mav  call  these  girls  one  by  one, 
and  out  of  100  uiiis  he  maj^  find  that  5  of  the  girls  reinforce  the  com- 
plaint of  the  Commission,  and  95  are  dead  against  it.  Now.  what 
happens?  Here  is  the  Commission,  representinc:  th.e  public.  Do  we 
get  the  benefit  of  those  95  witnesses,  which  would  help  the  respondents? 
We  do  not.  I  have  actually  seen  cases  where  the  replies  of  the  first 
witness  is  not  favorable  to  the  attitude  of  the  Commission,  and  the 
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rest  of  the  witnesses  are  withdrawn.  But  we  never  get  their  names; 
we  are  never  able  to  use  them. 

Mr.  Reece.  Their  names  do  not  appear  on  the  record? 

Mr.  Mock.  Of  course,  they  never  appear  on  the  record. 

Mr.  Reece.  All  of  which  gets  around  to  the  fact  that,  unfortunately, 
we  are  all  human  beings. 

Mr.  Mock.  Unfortunately,  that  happens  to  be  the  case.     Thank  you. 

Mr.  Rogers.  Just  one  question.  What  about  the  right  of  respond- 
ents to  subpena  ?  Do  they  have  tlie  same  rights  as  the  Commission  as 
to  subpenas? 

Mr.  Mock.  It  was  explained  yesterday  that  they  haven't  the  same 
right  to  subpena  duces  tecum.  They  have  to  get  permission,  based  on 
an  affidavit,  of  the  Commission  itself. 

Mr.  Rogers.  They  have  to  disclose  their  case  before  they  can  get  it  ? 

Mr.  Mock.  That  is  correct. 

Mr.  Rogers.  Would  you  have  any  objection  to  substituting  the  dis- 
trict courts  of  the  United  States  for  the  circuit  courts  of  appeals? 

Mr.  IMocK.  You  mean 

Mr.  Rogers.  Why  shouldn't  the  respondents  have  that  right?  Why 
should  a  respondent  have  to  go  to  the  circuit  court  of  appeals  when  he 
could  go  to  the  district  court?  Why  should  he  be  put  to  all  that 
expense  ? 

Mr.  Mock.  And  you  mean  there  would  be  no  further  a[)peal  from 
the  district  court  ? 

Mr.  Rogers.  I  don^t  mean  that.  I  mean  why  shouldn't  we  put  the 
original  proceedinos  for  review  in  the  district  court  rather  than  in 
the  circuit  court  of  appeals? 

Mr.  Mock,  I  think  the  theory  of  that  was  this:  In  establishing 
the  Federal  Trade  Commission  they  felt  that  the  Commission  was, 
in  a  way,  on  a  level,  as  a  judicial  body,  with  the  district  court,  being 
a  court  of  first  instance,  and  they  felt  that  the  district  court  was  really 
not  intended  to  function  as  an  appellate  court.  I  see  a  great  deal  of 
logic  in  what  you  say.  I  have  thought  at  times  it  causes  great  incon- 
venience and  expense  to  go  to  the  circuit  court  of  appeals  where  you 
might  go  to  the  district  court. 

Mr.  Rabin.  Thank  you,  Mr.  Mock. 

Mr.  Sylvester  J.  Liddy. 

STATEMENT  OF  SYLVESTER  J.  LIDDY,  EEPEESENTING  THE  UNITED 
STATES  TEADE  MAEK  ASSOCIATION 

Mr.  Liddy.  My  name  is  Sylvester  J.  Liddy,  I  am  a  practicing  attor- 
ney of  New  York,  and  I  have  been  practicing  trade-mark  law  for  20 
years.  I  speak  here  on  behalf  of  the  United  States  Trade  Mark 
Association. 

The  United  States  Trade  Mark  Association  is  a  nonprofit  organiza- 
tion, organized  in  1878,  which  was  just  8  years  after  the  passage  of 
the  first  trade-mark  law  in  the  United  States.  It  is,  I  believe,  the 
oldest  organization  of  its  kind  in  the  United  States,  if  not  in  the  world. 

The  purpose  of  the  United  States  Trade  Mark  Association  is  set 
forth  as  follows : 

To  promote  the  rights  of  owners  of  tra(l(>-m:irks,  to  secure  useful  legislation 
and  treaties,  and  to  give  aid  and  encouragement  to  all  efforts  for  the  advance- 
ment and  observance  of  ti-^de-mark  rights. 
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In  giving  support  to  the  Reeco  bill  the  association  feels  that  it  is 
carrying  out  the  purpose  of  its  founders. 

We  are  concerned  here  today  primarily  with  those  aspects  of  the 
situation  with  relation  to  trade-marks.  I  want  to  say  at  the  outset 
that  our  association  is  Avell  aware  and  well  pleased  with  the  outstand- 
ing work  that  has  been  done  through  the  years  by  the  Federal  Trade 
Commission,  and  its  great  accomplishments.  I  wish  I  had  the  elo- 
quence of  INIr.  Charles  Murphy,  who  so  well  stated  that  yesterday,  but 
since  I  haven't,  I  merely  wish  to  endorse  wholeheartedly  his  remarks 
in  that  respect. 

Trade-nnirk  questions  are  always  questions  of  degree.  That  has 
been  very  ably  set  forth  by  Mr.  Justice  Learned  Hand,  of  the  second 
circuit,  when  he  said: 

In  controversies  about  trarte-marks  the  question  is  almost  always  one  of 
degree,  that  is,  liow  far  does  the  chance  of  deception  outweigh  the  inconvenience 
or  worse  to  the  merchant  inevitable  in  compelling  him  to  change  his  mark,  his 
name,  or  his  package.  The  degree  marks  the  compromise  which  the  court 
thinks  necess^ary  and  desirable.  It  is  the  resultant  of  those  unexpressed  deter- 
minants which  collectively  we  conceal  under  the  term  "discretion." 

"AVe  do  not -forget,"  said  Learned  Hand,  "that  from  time  imme- 
morial this  duty  has  been  entrusted  to  the  court.'' 
And  I  would  like  to  repeat  that  point : 

We  do  not  forget  that  from  time  immemorial  this  duty  has  been  entrusted 
to  courts. 

Then  Judge  Hand  continues : 

But  that  is  irrelevant,  Congress  having  now  created  an  organ  endowed  with 
the  skill  which  comes  of  long  experience  and  penetrating  study,  its  conclusions 
inevitably  supersede  those  of  courts,  which  are  not  similarly  endowed. 

The  United  States  Trade  Mark  Association  believes  that  the  circuit 
court  of  appeals  should  have  the  power  to  modify  orders  of  the  Fed- 
eral Trade  Commission  and  that  it  is  the  duty  of  the  courts  to  do  sc 
in  a  proper  case. 

We  also  feel  that  the  decisions  of  the  Commission  itself  should  be 
based  on  a  prepondei'ance  of  the  evidence. 

Now,  the  circuit  courts  of  appeals  have  many  times  in  trade-mark 
and  trade-name  cases,  as  well  as  in  other  cases,  modified  orders  of  the 
Commission  where  they  thought  the  remedy  was  too  harsh,  and  they 
did  that  following  the  Royal  Milling  case.  But  with  the  decision  in 
the  Herzfeld  case,  the  second  circuit  said : 

However,  since  Federal  Trade  Commission  v.  Royal  Milling  Company  was  de- 
cided the  Supreme  Court  has  as  much  circumscribed  our  powers  to  review  the 
decisions  of  administrative  tribunals  in  point  of  remedy  as  they  have  been  cir- 
cumscribed in  the  review  of  facts.  Such  tribunals  possess  competence  in  their 
special  fields  which  forbids  us  disturbing  the  measure  of  relief  which  they  think 
is  necessary ;  in  striking  that  balance  between  the  conflicting  interests  involved 
which  the  remedy  measures,  they  'are  for  all  practical  purposes  supreme. 

With  all  due  deference  to  the  Federal  Trade  Commission,  our  asso- 
ciation feels  they  should  not  be  supreme  in  that  respect.  On  the  con- 
trary, and  particularly  when  dealing  with  trade-marks,  where  as  I 
pointed  out,  the  decision  is  almost  always  one  of  degree,  this  dtity  of 
ultimate  decision  in  such  cases  should  be  entrusted  to  the  courts,  where 
from  time  innnemorial  the  duty  has  been  vested. 

A  review  of  the  cases  will  show  that  in  a  number  of  instances  the 
circuit  courts  of  appeals  would  have  modified  the  decision  of  the  Com- 
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mission  as  to  the  remedy  if  it  had  tlj()ita,ht  it  had  power.  The  Alpa- 
ciina  case  has  been  referred  to  seA^eral  times.  I  shall  not  spend  too 
much  time  on  it,  but  in  its  decision,  Jiid*je  JNIcLaughlin,  of  the  third 
circuit,  had  this  to  say,  and  I  think  it  is  most  significant : 

Although  we  sustain  the  Commission  and  its  finding  as  to  the  name  "Alpa- 
cuna"  because  of  substantial  evidence  suyporting  that  finding,  we  think  strongly 
that  the  order  is  far  too  harsh.  It  destroys  a  widely  and  favorably  known  trade 
name,  in  existence  for  14  years;  it  causes  serious  injury  to  the  petitioner  and  its 
retail  outlets.  The  infraction,  as  the.  case  now  stands,  is  slight,  and  could  be 
cured  by  simple  qualifying  language.  We  could  dispose  of  the  problem  by  modi- 
fying the  Coinmis.sion's  order  as  suggested,  if  the  practice  as  outlined  in  Federal 
Trade  Commission  v.  Eoijal  Millirif/  Companii,  and  Federal  Trade  Commission  v. 
Hires  Turner  Glass  Comrpuny  was  still  the  law.  *  *  *  It  is  evident,  there- 
fore, that  the  discretion  as  to  the  remedy  in  such  controversy  as  this  has  now 
been  vested  in  the  Federal  Trade  Commission.  That  discretion  has  been  exer- 
cised to  totally  prohibit  the  use  of  the  name  "Alpacuna"  to  the  petitioner.  Since 
the  Commission  has  such  power,  we  are  unable,  in  view  of  the  evidence,  to  say 
that  the  power  has  been  abused  in  this  instance,  though  under  the  same  facts 
and  circumstances,  if  vvc  were  still  in  control  of  the  remed.y,  we  would  modify 
the  order  as  above  indicated. 

I  want  to  point  out  that  in  the  decision  of  the  Commission  itself 
there  was  a  very  strong  dissent  by  Commissioner  Freer.  It  is  short, 
but  forceful. 

Commissioner  Freer  dissents  from  so  much  of  the  order  as  wholly  prohibits 
the  continued  use  of  the  name  "Alpacuna"  for  the  reason  that  this  trade  name, 
which  has  been  in  use  for  more  than  13  years,  is  a  valuable  business  asset  and 
is  neither  deceptive  per  se,  nor  is  the  testimony  concerning  its  tendency  ox* 
capacity  to  deceive  sufficiently  clear  and  convincing  as  to  render  such  prohibition 
of  its  use  necessary  in  the  public  interest. 

That  was  the  dissenting  opinion  of  the  Commission. 

After  this  decision  of  the  third  circuit  came  down,  a  petition  was 
filed  by  the  Siegel  Co.  for  i-ehearing.  In  opposition  to  that  petition 
for  rehearing  the  Federal  Trade  Commission  filed  a  brief.  The  com- 
mittee has  heard  several  excerpts  from  that  brief,  and  they  are  in  the 
record.  I  am  going  to  read  one  that  was  not  mentioned,  and  which 
is  very  short.  Throughout  the  brief,  I  might  say,  the  Commission 
repeatedly  stated  that  the  circuit  court  of  appeals  has  no  power  to 
modify  the  order  in  this  case.  That  was  repeated  several  times,  but  the 
particular  excerpt  I  wish  to  read  is  as  follows : 

If  there  is  hardship  or  inconvenience  in  the  instant  matter  which  requires  con- 
sideration, that  is  a  matter  which  should  be  at  least  specifically  referred  back 
to  the  Conuni.ssion  for  primary  consideration  as  stated  in  the' El  Moro  ease. 

Now,  the  very  next  sentence — 

It  is  submitted,  however,  that  there  is  none  that  will  justify  a  modification  of 
the  order. 

Here  we  have  the  Commission  saying  to  the  court,  "If  you  feel  that 
there  is  hardship,  send  it  back  to  us  for  consideration.  We  feel  that 
there  is  no  hardship  that  would  justify  a  modification  of  the  order.'^ 
Obviously  a  remandment  under  such  circumstances  wotdd  be  futile. 
Perhaps  such  an  anomalous  situation  is  inevitably  inherent  in  a  gov- 
ernmental agency  that  tries,  impartially,  to  be  sure,  to  function  as 
judge  and  prosecutor  at  one  and  the  same  time.  It  seems  to  us  the 
zeal  of  the  Commission,  in  its  role  of  complainant  and  prosecutor 
is  hardly  consonant  with  the  impartiality  and  fairness  required  of  a 
Commission  when  it  sits  as  a  judge. 
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Mr.  Rabin.  If  tlie  Commission's  position  were  correct,  then  that 
word  "primary''  would  be  surplusaoje? 

Mr.  LiDDY.  We  think,  as  does  the  Reece  bill,  a  pro]:)er  safeguard 
should  be  provided  to  see  that  justice  is  done. 

Mr.  Reece.  The  provisions  of  H.  R.  2390,  in  this  respect,  do  not 
undertake  to  remove  an}'^  power  from  the  Federal  Trade  Commis- 
sion, but  simply,  being  in  the  position  that  it  gets  in,  under  the  law, 
gives  the  court  power  for  a  full  review  of  its  action. 

Mr.  LiDDY.  That  is  my  understanding  exactly. 

There  are  several  other  cases.  This  is  not  an  isolated  instance.  But 
I  am  not  going  to  burden  the  committee  with  further  references 
now.     I  am  going  to  file  a  memorandum  on  that. 

I  want  to  conclude  with  just  one  general  observation,  but  I  believe 
it  is  pertinent.  In  the  history  of  our  country  I  may  well  say  that  the 
present  is  the  product  of  our  past,  and,  by  the  same  token,  if  there  is 
going  to  be  an  outgrowth  of  this  present;  so  what  his  gneeration  does 
unquestionably  is  going  to  shape  our  future.  If,  therefore,  we  fail 
wherever  possible  to  restore  to  the  courts  the  powers  wdiich  have  been 
inherently  and  traditionally  theirs,  then  I  see  we  are  bound,  in  the 
course  of  time,  to  upset  that  system  of  checks  and  balances  which 
the  founders  of  this  country  insisted  on  and  found  so  necessary,  and 
I  lionestly  feel  that  no  one,  intentionally  or  otherwise,  would  want 
to  upset  that  balance. 

I  thank  the  committee  for  its  courtesy. 

Mr.  O'Haka.  Why  should  there  be  anything  wrong  about  permitting 
a  person  aggrieved  by  an  order  of  the  Federal  Trade  Commission  to 
have  his  appeal  in  a  district  court?  In  your  opinion,  would  there 
be  so  many  apjjeals  to  such  a  court  ? 

Mr.  LiDDY.  I  think,  sir,  if  I  may  answer  your  question  this  way — 
if  the  court  of  appeals,  or  whatever  the  reviewing  court  may  be — 
in  this  instance  it  is  the  circuit  court  of  appeals — had  the  power  to 
modify,  and  if  a  case  came  up  to  them  on  the  preponderance  of  evi- 
dence I'ule,  so  that  they  themselves  could  weigh  the  evidence,  which 
they  cannot  do  now,  then  I  think  it  would  not  be  necessary  to  have  this 
trial  de  novo  in  the  Fedei'al  court.  I  am  not  opposed  generally  to 
the  idea  of  trial  de  novo,  but  let  me  say  this:  The  Federal  Trade 
C(mimission  has  been  set  up  for  this  purpose,  and  as  I  said  before, 
has  done  an  excellent  job.  Perhaps  if  all  of  that  work  were  to  go  to 
the  district  courts,  a  second  time,  there  would  be  unnecessary  duplica- 
tion, sir.  I  am  always  personally  in  favor  of  having  a  proper  and  full 
review  by  tlie  court,  whatever  court  that  may  be,  but  I  do  feel  we 
should  avoid,  wherever  possible,  duplication.  Does  that  answer  the 
question  ? 

Mr.  O'Hara.  Well,  partially. 

Mr.  Rogers.  I  just  want  to  get  your  reaction  on  this :  Why  should 
a  respondent  be  required  to  go  to  the  circuit  court  of  appeals  instead 
of  using  the  district  courts  ?  Isn't  it  usual  for  a  respondent  to  have  his 
case  tried  in  the  lower  court  ? 

Mr.  Ltddy.  I  think  we  could,  sir,  have  appellate  jurisdiction  in  the 
district  court. 

Mr.  Rogers.  Don't  you  think  you  would  get  the  same  relief  in  the 
district  court  that  you  get  in  the  circuit»court  of  appeals  ? 
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Mr,  LiDDY.  I  think  you  would,  but  it  adds  an  additional  step.  You 
see  this  litiuation  is  j^retty  lengthy,  perhaps  of  necessity.  Now,  if  we 
go  first  to  the  district  court,  we  should  again  have  the  right  to  go  to 
the  circuit  court  of  appeals,  and  in  a  proper  case,  to  the  Supreme 
Court  of  the  United  States.  Unless  there  would  be  very  strong 
reasons  for  it,  1  myself  would  not  want  to  add  an  additional  step  to 
prolong  that  litigation,  just  as  in  some  instances  we  skip  a  court  in 
other  fields.  But  I  myself  would  have  no  objection  to  it,  I  personally 
feel  that  the  more  opportunities  our  courts  have  to  review  judicial 
matters,  with  the  experience  and  training  that  they  have,  I  say  give 
it  to  the  courts,  whatever  court  that  may  be, 

jNIr.  Rogers.  Don't  you  think  it  would  be  less  expensive  for  a  litigant 
to  go  into  district  court,  rather  than  Avay  up  to  the  circuit  court? 

Mv.  LiDDY.  1  haven't  thought  that  through,  sir,  I  would  say  it 
perhaps  would  be  a  little  less  expensive,  but  not  materially  so  in  the 
long  run, 

(A  brief  submitted  by  Mr,  Sylvester  J.  Liddy,  on  behalf  of  the 
United  States  Trade  Mark  Association,  is  as  follows:) 

Memorandum  of  United  States  Tkade  Mark  Association  in  Sltpport  of  the 
Reece  Bili.  (H.  R.  2390) 

The  United  States  Trade  Mark  Association  is  a  nonprofit  organization  founded 
68  years  ago,  in  1S78.  Its  purpose  as  established  by  its  founders  is  to  promote 
the  rights  of  owners  of  trade-marks,  to  secure  useful  legislation  and  treaties, 
and  to  give  aid  and  encouragement  to  all  efforts  for  th(i  advancement  and  ob.~erv- 
ance  of  trade-mark  rights. 

In  giving  suppoi't  to  H.  R.  2390,  the  Reece  bill,  the  association  believes  that 
it  is  carrying  out  the  purposes  of  its  founders. 

A  large  number  of  cases  coming  before  the  Federal  Trade  Commissi(m  have 
involved  the  use  of  trade-marks.  For  example,  one  of  the  recent  and  important 
cases,  is  that  of  Jacob  Siegel  Co.  v.  Federal  Trade  Commission,  decided  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Third  Circuit  on  November  30, 
1944,  involved  the  use  of  the  well  known  "Alpacuna"  trade-mark.  This  case  will 
be  referred  to  in  more  detail  hereafter. 

It  is  with  cases  of  this  kind  that  the  United  States  Trade  Mark  Association 
is  primarily  concerned.     As  the  courts  have  so  well  said — 

In  controversies  about  trade-marks  *  *  *  ^^q  question  is  almost 
always  one  of  degree,  i.  e.,  how  far  the  chance  of  deception  outweighs  the 
inconvenience,  or  worse,  to  the  merchant  inevitable  in  compelling  him  to 
change  his  mark,  his  name,  or  his  package.  The  decree  marks  the  com- 
promise which  the  court  thinks  adequate  and  necessary;  it  is  the  resultant 
of  those  unexpressed  determinants  which  collectively  we  conceal  under  the 
term  "discretion".  We  do  not  forget  that  from  time  immemorial  this  duty 
has  been  entrusted  to  courts,  but  tliis  is  irrelevant. 
The  court  then  continued,  however,  in  commenting  upon  the  limitations  im- 
posed upon  it  in  reviewing  decisions  of  the  Federal  Trade  Commission — 

Congress    having    now    created    an    organ    endued    with    the   skill    which- 
comes  of  long  experience  and  penetrating  study,  its  conclusions  inevitably 
supersede  those  of  courts,  which  are  not  similarly  endowed.^ 
The  United  States  Trade  Mark  Association  believes  that  the  circuit  court  of 
appeals  should  have  the  power  to  modify  orders  of  the  Federal  Ti-ade  Commis- 
sion and  that  it  is  the  duty  of  the  courts  to  do  so  in  a  proper  case.     This  is  a 
particularly  necessary  safeguard  where,  as  in  the  case  of  the  Federal  Trade 
Commission,    the   Commission    is   complainant,   judge,    and   jury."     We   wish   to- 
say  parenthetically   at  this  point  that  our  association   is  well  aware  of  the 
outstanding  work  of  the  Commission  but  believes  nevertheless  as  a  matter  of 
principle   that    the   Commission   should   be    required    to   base   its   rulings  on   a 
preponderance  of  the  evidence  and   that  the  reviewing  court  should  have  the 
power   to   modify   the  ruling  of   tl^e  Commission   when   in   the  opinion   of  the 


1  Learned  Hand,  Jr.,  in  Ilerxfeld  v.  Federal  Trade  Commission  (140  F.  (2(1)  207  at  209,. 
CCA.  2dCir.). 

2  John  Bene  v.  Federal  Trade  Commission  (220  F.  468). 
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circuit  court  the  interests  of  justice  require  such  modification.  This  is  the 
primary  puri)<)se  of  the  Reece  bill  and  the  United  States  Trade  Mark  Associa- 
tion supports  it. 

As  the  sponsor  of  tliis  bill,  Representative  Carroll  Reece  has  pointed  out, 
the  amendment  proposed  under  H.  R.  2390  is  not  an  innovation  in  our  law. 

The  Walsh-Healey  Act  requires  that  the  tindin^s  ol"  the  Secretary  of  Labor 
must  be  .supported  by   the  preponderance  of  the  evidence    (U.   S.   C.   title 
41,  sec.  3!)).     Under  the  Commodity  Exchange  Act  orders  of  the  Conmiis- 
sion  reviewing  or  revoking  designations  of  contra't  mai'kets  must  be  sup- 
ported by  the  weigiit  of  the  evidence  (U.  S.  C.  title  7.  sec.  9).^ 
With  re.spect  to  the  iiower  of  the  circuit  court  of  appeals  to  modify  orders 
of   the  Federal   Trade  Commission,    it    is   of   interest   to   note   that   the  .second 
circuit    court    of   appeals    modilied    orders    of    the    Federal    Trade    Commission 
several    times    on    the  authority    of    the    Royal    Million    Co.    case  ^    but    tliat 
court   has   now    recognized    that    it   does   not    have   the   power    to    modify.     In 
Herzfeld   v.   Federal    Trade   CommlHsioii^  Judge   Learned   Hand  for   the  court 
said — 

However  since  Federal  Trade  Commission  v.  Royal  Milling  Co.  was  decided 

the  Supi'eme  Court  has  as  much  circumscribed  our  powers  to  review  the 

decisions  of  administrative  tribunals  in  point  of  remetly  as  they  have  been 

circumscribed  in  the  review  of  facts.     Such  tribunals  possess  competence 

in   their  six^cial  fields  which  forbids  us   to  disturb  the  measure  of  relief 

which  they  think  necessary.    In  striking  that  balance  between  the  conflicting 

interests  involved  which  the  remedy  measures,  they  are  for  all  practical 

purposes  supreme. 

The  United  States  Trade  Mark  Association  believes  that  in  this  resj^ect  the 

Federal  Trade  Conmiission.  or  any  other  connnission,  should  not  be  supreme 

but  on  the  contrary  and  particularly  when  dealing  with  trade-marks  and  where 

the  question  is  almost  always  one  of  degree,  that  the  duty  of  ultimate  decision 

of  such  cases  should  be  entrusted  to  the  courts  where  from  time  immemorial 

this  duty  has  been  vested. 

A  review  of  the  cases  will  disclose  that  in  many  instances  the  courts  would 
have  m(>difled  orders  of  the  Commission  if  they  had  the  ijower  to  do  so.  For 
example,  in  the  Alpacuna  case "  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  stated : 

Although  we  sustain  the  Commission  on  its  finding  as  to  the  name  (Alpa- 
cuna)   because  of  substantial  evidence  supporting  that  finding,  we  think 
strongly  that  the  order  is  far  too  harsh.    It  destroys  a  widely  and  favorably 
known  trade  name,  in  existence  for  14  years.    It  causes  serious  injury  to  the 
petitioner  and  its  retail  outlets.     The  infraction,  as  the  case  now  stands, 
is  slight  and  could  be  cured  by  simple  qualifying  language.     We  could  dis- 
pose of  the  problem  by  moiJitying  toe  (  (unniission's  order  as  suggested,  if 
the  practice  as  outlined  in  Federal  Trade  Cointnission  v.  Roi/al  MiUing  Co. 
(288  U.  S.  212),  and  Federal  Trade  Commission  v.  Hires  Turner  Glass  Co. 
(3  Cir.  SI  F.  (2d)  362)  was  still  the  law.     *     *     *     It  is  evident,  therefore, 
that  the  discretion  as  to  the  remedy  in  such  controversy  as  this  has  now 
bsen  vested  in  the  Federal  Trade  Commission.     That  discretion  has  baen 
exercised  to  totally  pi'ohibit  the  use  of  the  name  "Alpacuna"  to  the  peti- 
tioner.    Since  the  Commission  has  such  power,  we  are  unable,  in  view  of 
the  evidence,  to  say  that  the  power  has  been  abused  in  this  instance,  though 
under  the  same  facts  and  circumstances,  if  we  were  still  in  control  of  ine 
remedy,  we  would  modify  the  order  as  above  indicated.    Order  attirmed. 
It  is  interesting  to  note  the  position  taken  by  the  Federal  Trade  Commission 
in  this  case.     After  the  above-quoted  decision  of  the  Third  Circuit  was  handed 
down  in  November  of  1944,  the  Siegel  ('o.  petitioned  for  a  rehearing.     In  its 
brief  in  opposition  to  the  petition  of  the  Siegel  Co.,  the  Federal  Trade  Com- 
mission  vigorously   maintained   that   the   court   had   no   power   to   modify   the 
order  of  the  Commission.    Witness  the  following  excerpts  from  the  Commission's 
brief : 

Unless  the  findings  and  order  are  either  (a)  outside  of  the  line  of  the 
evidence,  or  (b)  represent  abuses  of  discretion,  there  is  no  power  in  the 
courts  to  disturb  such  findings  and  order.' 


'  Congressional  Record  for  Tuesday,  March  6,  194.5. 

*  Federal  Trade  Commission  V.  Royal  Milling  Co.  (288  U.  S.  212  ;  77  L.  Ed.  706). 
"140  F.  (2d)  207  at  209. 

'^  Jacob  Siegel  Co.  v.  Federal  Trade  Commission  (150  F.  (2d)  751  at  755,  7.'i6). 
"'■Jacob  Siei/el   Co.   v.   Federal  Trade  Commission,  Brief  for  Respondent    (F.   T.   C.)    on 
Petition  for  Rehearing,  p.  24. 
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And  again — 

In  view  of  the  facts  and  tlie  law  as  above  presented,  it  is  strongly  con- 
tended that  the  court  has  not  the  power  to  "modify"  the  order  in  this  case.^ 
And  again — 

If  there  is  a  hardship  or  inconvenience  in  the  instant  matter  which  requires 
.consideration,  that  is  a  matter  which  should  be  at  least  specilically  referred 
back  to  the  Commission  for  primary  consideration  as  stated  in  the  El  Moro 
case.     It  is  submitted,  however,  there  is  none  that  will  justify  a  modification 
of  the  Commission's  A)rder.     It  is  still  contended,  we  repeat,  that  the  court 
has  no  power  to  modify  the  order  in  this  case.     *     *     *.^ 
The  court  while  disagreeing  vigorously  with  the  remedy  provided  by  the  Com- 
mission agreed  with  the  Commission  on  the  point  that  the  court  had  i\io  power 
to  modify  and  said  (on  the  petition  for  rehearing)  : 

After  carefully  considering  the  question  of  possible  modification  of  the 

Federal  Trade  Commission's  order,  we  feel  compelled  to  adhere  to  our  original 

decision  which  we  conflrm.^o 

Here  we  find  the  Comunssion  saying  in  effect  to  the  court — if  there  is  hardship 

on  the  petitioner  return  the  case  to  us — we  feel  there  is  no  such  hardship  as 

would  require  modification  of  our  order.     To  remand  a  case  to  the  CiOmmission 

under  such  circumstances  would  be  futile. 

Perhaps  such  an  anomalous  situation  is  inevitably  inherent  in  a  governmental 
agency  which  tries  to  function  as  prosecutor,  judge,  and  jury  at  one  and  the 
same  time.  The  zeal  of  the  Commission  in  its  role  of  complainant  and  prosecutor 
is  hardly  consonant  with  the  judicial  temperament  and  impartiality  required 
of  the  Commission  when  it  sits  as  trier  of  the  facts.  Certainly  it  is  not  improper 
to  seek,  as  does  the  Reece  bill,  that  a  proper  safeguard  be  provided  to  insure 
that  justice  is  done. 

The  Alpacuna  case  shows  clearly  the  need  for  the  relief  provided  by  the  Reece 
bill.  But  the  A'pacuna  case  is  by  no  means  an  isolated  instance  of  the  need  for 
this  relief.  The  Committee  on  Interstate  and  Foreign  Commerce  is  respectfully 
referred,  for  example,  to  the  case  of  Parke,  Austin  &  Liscomh  v.  Federal  Trade 
Commhslor},^^  where  the  second  circuit  speaking  through  Judge  Chase  snid: 

The  petitioners  are  standing  upon  firmer  ground  when  they  insist  that 
this  paragraph  in  the  order  is  needlessly  severe  in  its  sweeping  require- 
ment *  *  *     There  may  well  be  some  alternative  remedy  less  drastic  but 
adequately  effective  which  might  satisfy  the  requirements  of  fairness  and 
should  be  adopted.     On  this  record,  however,  we  cannot  be  sui'e  that  the 
Commission  has  abused  its  discretion.     In  this  respect,  and  only  ia  that 
event  should  we  interfere  with  its  action." 
The  United  States  Trade  Mark  Association  respectfully  urges  that  H.  R.  2390 
be  approved  for  the  reasons  set  forth  above  and  the  association  likewise  endorses 
the  additional  provisions  of  the  Reece  bill  including  those  which  seek  to  over- 
come conflict  in  jurisdiction  with  the  Federal  Food,  Drug,  and  Cosmetic  Act" 
and   the  provisions  of  the  bill  which  would  limit   the   aggregate  amount   of 
penalties.     In  the  opinion  of  the  association  the  additional  provisions  are  all 
desirable  amendments  to  the  Federal  Trade  Commission  Act. 
Respectfully  submitted. 

Sylvester  J.  Liddt,  Counsel. 
New  York,  N.  Y.,  January  21, 1946. 

Mr.  Rabin.  The  district  court,  as  one  of  original  jurisdiction,  would 
try  the  facts,  and  the  circuit  court  is  an  appellate  court.  That  is  why, 
I  assume,  all  these  administrative  bodies  go  right  to  the  court  that  has 
appel  1  a te  j u ri sd ict i on , 

Mr.  O'Hara.  The  trouble  is,  to  go  to  the  reviewing  courts  you  have 
to  have  a  disputed  question  of  fact.  If  the  court  heard  the  facts,  we 
would  have  a  different  situation. 


8  Same,  p.  49. 
"   Siime,  p.  40. 
i"  150  Fed.  (2(1)  751  at  756. 
"  142  F.  (2d)  437  at  441,  442. 

'2  See  also  Indiana  Quartered  Oak  Co.' v.  Federal  Trade  Commission  (26  F.  (2d)  340,  at 
342   343) 

"'u.  S.  C,  title  21,  sec.  301,  approved  June  25,  1938. 
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Mr.  Rabin.  I  am  assuming  that  this  provision  be  written  into  the 
law. 

Mr.  Kenneth  Perry. 

STATEMENT   OF  KENNETH  PERRY,   REPRESENTING  JOHNSON  & 
JOHNSON,  NEW  BRUNSWICK,  N.  J. 

Mr.  Perry.  Mr.  Chairman  and  gentlemen,  my  name  is  Kenneth 
Perry;  I  am  an  attorney,  vice  president  and  general  counsel  for 
Johnson  &  Johnson,  manufacturers  of  surgical  dressings,  New  Bruns- 
wick, N.  J. 

I  should  like  to  address  myself  briefly  to  two  points ;  one,  prepon- 
derance of  evidence,  and  the  other,  modification  of  remedy.  I  appre- 
ciate that  both  of  these  have  been  rather  carefully  surveyed  by  prior 
witnesses,  but  I  should  like  to  ask,  in  an  attempt  to  find  a  proper 
solution,  what  may  be  said  in  opposition  to  the  proposals  of  the  R>iece 
bill. 

Coming  down  on  the  train  day  before  yesterday  I  read  for  the  first 
time  the  letter  from  the  Chairman  of  the  Commission  addressed  to 
this  committee,  dated,  I  believe,  March  27,  1945.  It  is  a  history  of  the 
long  and  very  distinguished  record  of  the  commission,  a  record  of 
which  I  am  sure  every  commissioner  and  every  member  of  the  com- 
mission staff  is  justly  and  properly  proud. 

The  position  of  the  Commission  appears  summarized  in  that  state- 
ment in  two  words — unnecessary  and  inadvisable.  Unnecessary,  be- 
cause as  I  gather  from  reading  that  statement  the  Commission  does 
decide  its  cases  by  the  preponderance  of  evidence,  and  because  its 
remedies  are  not  unreasonably  harsh  or  severe,  therefore  inadvisable, 

I  cannot  go  along  with  that  position.  Justice  is  a  matter  of  right, 
not  a  mater  of  indulgence  or  a  matter  of  grant  by  this  commission  or 
any  other  commission.  Someone  may  say,  "Why  must  that  be  in?" 
The  Commission  has  erred.  It  has  been  reversed  by  the  circuit  court 
of  appeals.  It  has  been  reversed  by  the  Supreme  Court,  particularly 
prior  to  the  recent  decisions  of  the  Supreme  Court  on  the  labor  law, 
where  the  Court  has  taken  the  position  that  it  did  not  take  formerly, 
that  the  word  "modify"  in  the  statute  has  no  meaning.  The  word 
^'modify"  as  Dean  Stason  said,  has  been  written  out  of  the  statute  by 
the  Supreme  Court,  and  it  was  not  written  out  until  the  labor  cases 
came  along. 

Now,  in  recent  weeks,  the  Alpacuna  case,  in  which  either  one  Com- 
missioner or  four  Commissioners  erred.  I  don't  presume  to  say  which 
it  is,  but  certainly  some  Conunissioner  erred,  and  possibly  four,  be- 
cause there  was  a  dissenting  opinion,  and  Commissioner  Freer  did  not 
agree  with  the  others,  and  he  was  quite  strong  in  his  dissent. 

Mr.  Reece.  The  fact  that  we  gave  the  Court  of  Appeals  the  right 
to  review  the  decision  of  the  courts  of  original  jurisdiction  is  not  any 
reflection  upon  the  inferior  courts,  and  the  fact  that  we  gave  the  Su- 
preme Court  the  right  to  review  the  decisions  of  the  Court  of  Appeals 
is  not  any  reflection  upon  the  character,  ability,  or  integrit}?^  of  the 
judges  who  constitute  the  lower  court,  and  I  think  it  would  be  un- 
fortunate in  this  case  if  in  an  effort  to  give  a  full  review  by  the  courts 
of  the  actions  of  the  Commission,  it  should  be  construed  by  anyone 
within  the  Commission,  or  elsewhere,  as  in  any  way  reflecting  upon 
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the  character,  integrity,  or  ability  of  the  members  of  the  Commission 
or  the  members  of  the  Commission's  staff. 

Mr.  Pekry.  I  go  whole-heartedly  with  all  of  that. 

Mr.  O'Hara.  Of  course,  some  of  the  judges  feel  hurt  by  an  appeal 
from  their  decision.  I  think  that  is  not  a  privilege  of  the  court,  but 
I  believe  we  all  feel  that  we  have  that  right  to  appeal. 

Mr.  Perry.  Certainly.  I  would  like  to  comment,  since  you  bring 
that  up  at  this  point  upon  this  matter  of  review  in  the  district  court 
as  distinguished  from  the  circuit  court  and  trial  de  novo.  I  am  100 
percent  for  trial  de  novo  in  the  district  court.  When  I  try  a  case  I 
want  a  third  party  as  the  judge.  I  don't  want  my  adversary  as  the 
judge. 

We  have  been  told  about  the  Commission  being  an  investigator,  the 
prosecutor,  the  jury,  and  the  judge.  But  there  is  another  thing  that 
it  is ;  it  is  the  litigant,  it  is  a  party  to  the  complaint.  It  is  the  Federal 
Trade  Commission  against  Kenneth  Perry;  it  is  the  Fecferal  Trade 
Commission  against  Siegel,  and  it  wants  to  win  its  cases.  Who  doesn't 
want  to  win  his  cases?  Every  attorney  in  the  Commission  wants  to 
win  his  cases;  the  chief  counsel  of  the  Commission  wants  to  win  his 
cases.  . 

In  the  common  law  we  have  an  old  motion  sui  spontani;  the  court 
of  its  own  motion  vacating  or  modifying  its  order  or  decree.  I  may 
be  wrong,  but  I  don't  know  and  I  don't  think  there  is  a  case  where, 
after  the  severe  criticism  by  the  circuit  court,  the  Federal  Trade  Com- 
mission, sui  spontani,  has  taken  back  its  order  and  modified  it  in 
accordance  with  what  may  be,  as  in  the  Alpacuna  case,  the  opinion 
of  one  of  the  Commissioners,  or  the  opinion  of  the  court.  It  waits 
to  be  forced  to  modify  its  decree.    It  is  a  litigant  all  the  way  through. 

While  it  is  a  litigant  it  passes  upon  the  rules  of  evidence,  I  think 
that  any  fellow  who  has  tried  a  case  knows  that  if  h&  is  given  the 
power  and  the  right  to  lead  his  own  witnesses,  he  will  be  quite  suc- 
cessful, he  will  have  very  little  difficulty;  and  that  is  precisely  what 
does  happen.  He  leads  his  witnesses,  he  gets  the  testimony  he  wishes, 
and  then  he  passes  upon  the  rules  of  evidence  with  respect  to  the 
introduction  of  testimony  of  the  adversary. 

Mr.  Rogers.  Let  me  ask  you  this  question :  Isn't  this  provision  in 
here  tantamount  to  a  de  novo  trial : 

If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional  evi- 
dence, and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  proceeding  before  the  Commission,  the  court  may 
order  such  additional  evidence  to  be  taken  before  the  Commission  and  to  be 
adduced  upon  the  hearing  in  such  manner  and  upon  such  terms  and  conditions 
as  to  the  court  may  seem  proper. 

Now,  if  you  go  to  the  district  court  for  this  review,  and  you  find 
you  have  left  out  some  evidence,  instead  of  the  court  hearing  it,  they 
can  refer  it  back  to  the  Commission  and  the  Commission  has  to  hear 
that  evidence,  and  then  it  comes  back  to  the  court,  and  it  is  tanta- 
mount to  a  trial  de  novo. 

Mr.  Perry.  Mr.  Rogers,  in  trying  a  case  you  like  to  have  a  third 
party  pass  upon  the  admissability  of  the  evidence  and  motions  made. 
You  don't  like  to  have  your  adversary  pass  upon  them.  If  you  have 
gone  to  the  district  court  for  a  review,  thereby  creating  a  tug-of-war, 
with  both  sides  wanting  to  win  its  case,  and  it  is  then  sent  back  to 
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the  commission,  I  wouldn't  expect  to  get  an  extraordinary  fine  re- 
sult. There  is  a  lot  of  evidence  already  in  that  should  not  be  in,  by 
leading  questions  and  irrelevant  and  incompetent  and  immaterial 
testimony,  or  hearsay,  and  by  breach  of  every  rule  of  evidence. 

By  the  same  token  we  have  the  commission  in  its  letter  stating, 
and  I  think  it  is  probably  a  fact — I  am  not  criticizing  the  adminis- 
tration, I  am  criticizing  the  law;  I  am  criticizing  the  statute,  the 
wa}'  it  is  operating,  and  the  interpretation  given  by  the  Supreme 
Court — that  the  word  "modily"  is  not  in  the  statute. 

The  Commission  takes  the  position  in  its  brief  to  this  committee 
that  the  substantial  evidence  rule  is  the  proper  one,  because  more 
i-ertain.  Now,  preponderance  of  the  evidence  is  the  rule  adopted  by 
the  common  law  over  a  good  many  hundreds  of  years  of  experience, 
and  it  is  in  force  in  all  our  State  courts  of  record,  and  in  our  Fed- 
eral courts,  and  in  the  courts  of  England,  and  of  every  other  com- 
mon-law country  that  I  know  of.  It  may  be  less  certain  than  an- 
other rule.  I  think  the  scintilla  rule  is  probably  the  most  certain, 
if  we  are  after  certainty.  But  we  are  not  after  certainty,  we  are  after 
justice,  and  we  are  entitled  to  the  preponderance  of  the  evidence  rule. 

Dean  Stason,  when  he  was  sj^eakiiig  here  yesterday  morning  was 
asked  a  question  by  Chairman  Lea  as  to  whether  a  fair  trial  did  not 
obviate  the  necessity  of  modification  of  the  remedy,  and  the  Dean 
said  "No,"  because  the  evidence,  the  primary  evidence,  must  be  used  to 
reach  the  ultimate  question  of  fact,  which  is  inference.  And  I  would 
like  to  give  an  instance  of  that  in  the  Alpacuna  case. 

The  Commission's  rule  with  respect  to  false  and  deceptive  acts  and 
practices  is  whether  the  careless,  the  ignorant,  the  illiterate,  or  the 
foreign-born  will  be  misled,  whether  a  trade-mark  has  the  tendency  or 
capacity  to  mislead  the  careless,  the  ignorant,  the  illiterate,  or  foreign- 
born.  It  is  not  a  rule  for  the  wary,  or  the  intelligent,  or  even  the 
average  man. 

Now,  when  questions  are  asked  of  the  witnesses,  they  do  not  say, 
"Are  you  careless,  are  you  ignorant,  are  you  illiterate,  or  are  you  for- 
eign-born ?"  There  is  no  primary  evidence  on  that.  That  is  an  infer- 
ence to  be  drawn  from  the  testimony.  And,  unfortunately,  only 
drawn  one  way. 

The  woman  who  testified  in  a  trade-mark  case  that  she  was  misled 
by  the  trade-mark,  and  was  asked,  "Does  the  Wilmington  Trust  Co. 
belong  to  the  city  of  Wilmington,"  said,  "Why,  yes."  "Is  the  United 
States  Steel  Corp.  connected  with  or  owned  or  sponsored  by  the  United 
States  Government?"  She  said,  "Why,  certainly."  Now,  she  was 
misled  by  this  trade-mark,  and  the  rule  was  created  for  her.  And  I 
am  not  arguing  that  that  is  not  a  proper  approach,  but  the  Commis- 
sioners do  not  qualify  as  careless,  ignorant,  illiterate,  or  foreign-born 
in  reaching  a  decision  as  to  who  is  misled.  They  must  infer,  and  their 
inference  as  to  what  the  careless,  the  ignorant,  the  illiterate  or  the 
foreign-born  would  believe  is  no  better  than  the  district  court  judge,  or 
the  circuit  court  judge,  or  yours  or  mine,  or  anybody  else.  They  don't 
even  see  the  witness.  They  can't  even  look  and  see  if  he  is  ignorant,  or 
illiterate.  A  judge  in  a  district  court  can.  The  only  way  the  Commis- 
sioners can  judge  is  from  the  record,  from  which  you  and  I  could  judge, 
too,  and  so  could  a  circuit  court.  I  say  au  fortiari,  if  the  preponder- 
ance of  evidence  rule  applies  in  the  district  court,  and  if  the  modifier.- 
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tion  of  unreasonably  liarsh  and  severe  remedies  applies  in  the  district 
court,  it  should  most  certainly  apply  in  the  Federal  Trade  Commission 
cases,  or  give  us  a  trial  de  novo  in  the  district  court,  which  I  think  is  a 
splendid  alternative.  I  don't  think  we  need  both  of  those,  but  I  think 
that  would  be  a  very  wholesome  thing.  I  don't  think  there 
would  be  many  cases,  Mr.  O'Hara,  because  most  of  them  are 
wrong.  The  Commission  is  generally  right ;  the  Commission  is  right 
in  an  overwhelming  percentage  of  the  cases.  Most  of  the  cases  should 
not  even  be  tried.  If  the  attorneys  were  familiar  with  the  law  they 
wouldn't  try  many  of  these  cases,  because  their  clients  are  wrong, 
the  practice  is  bad  from  the  beginning,  they  shouldn't  be  in  it.  But 
there  are  cases  that  are  border  line,  there  are  cases  that  are  different, 
there  are  cases  where  the  trade-mark  is  worth  millions,  and  that  party 
is  entitled  to  a  full,  dispassionate,  unbiased  trial  before  a  court,  not 
where  his  adversary  is  the  judge  and  the  jury,  ruling  on  the  admissi- 
bility of  the  evidence  in  his  case  and  the  inference  to  be  drawn.  Bear 
in  mind,  all  I  am  saying  is  not  against  any  Commissioner  or  anybody 
in  the  Commission.  I  have  a  lot  of  friends  over  there,  and  I  like  them 
all,  and  they  are  a  fine  crowd,  doing  a  great  job.  But  I  am  addressing 
myself  to  this  statutory  law. 

Mr.  Rogers.  Suppose  these  cases  were  taken  before  a  special  master? 

Mr.  Perry.  If  you  will  have  a  special  master  who  is  responsible  to 
the  district  court,  or  the  circuit  court,  and  not  on  the  pay  roll  of  the 
Commission,  and  who  can  make  a  report,  make  findings,  I  think  there 
is  a  great  deal  to  be  said  for  that,  a  great  deal.  I  certainly  would 
like  it. 

Mr.  O'Hara.  The  damage  is  done  when  that  testimony  is  in. 

Mr.  Perry.  The  master  would  hear  and  be  the  judge  of  the  ad- 
missibility of  the  testimony  and  make  the  rulings,  and  he  would  make 
the  findings  and  the  inference,  and  they  would  be  subject  to  review. 

Mr.  O'Hara.  How  many  appeals  to  the  circuit  court  of  appeals 
have  there  been  per  year  over  the  last  5  years. 

Mr.  Perry.  Quite  a  few.  I  think  you  might  better  ask  that  of  Mr. 
Kelly,  or  somebody  in  the  Commission,  but  there  are  not  many.  As  I 
say,  it  is  patently  "bad  practice,  as  a  rule,  on  the  port  of  the  company. 

Mr.  Rabin.  The  objection  that  you  raise  is  one  that  goes  to  all 
quasi-judicial  administrative  agencies,  is  that  not  so?  I  don't  raise 
the  point  that  we  should  refuse  to  change  it  here  because  it  applies  to 
the  others,  but  that  is  true,  isn't  it  ?  We  are  now  formulating  a  new 
branch  of  the  law,  so  to  speak,  with  the  advent  of  the  administrative 
agencies.     Isn't  that  the  situation? 

Mr.  Perry.  Yes,  it  is,  Mr.  Rabin,  except  that  I  think  if  we  are  going 
to  have  justice  instead  of  expedition  and  ease,  we  are  going  to  have 
selectivity  in  administration  and  application  of  our  laws. 

Take  the  word  "Vicuna."  I  have  a  good  many  friends  who  are 
college  graduates  and  professional  people,  doctors  and  engineers  and 
chemists,  and  I  have  asked  a  good  many  of  them  in  the  last  few  weeks, 
"What  is  Vicuna?"  Unfortunately  they  don't  fit  in  the  class  of  care- 
less, ignorant,  illiterate,  or  foreign-born  because  they  don't  know  what 
it  is,  but  apparently  the  careless,  the  ignorant,  the  illiterate,  the  for- 
eign-born would  be  misled  into  thinking  Vicuna  was  Alpacuna.  For 
the  benefit  of  anybody  who  desn't  know,  it  is  the  hair  of  a  small  animal, 
very  rare,  found  in  the  righ  mountains  of  Peru,  and  has  been  in  pro- 
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diiction  commercially  only  for  a  few  years.  I  don't  know  how  many 
of  the  careless,  the  ignorant,  the  illiterate,  or  the  foreign-born  would 
be  misled,  because  the  coats  cost  about  $900. 

Mr,  O'Hara.  I  wonder  just  when  you  determine  a  person  is  imo- 
rant  ?  I  suppose  it  is  simple  to  determine  when  a  person  is  foreign- 
born. 

Mr.  Perry.  No  question  about  it. 

Mr.  O'Hara.  I  wonder  how  many  of  us  would  qualify  in  the  other 
categories. 

Mr.  Perry.  Under  the  rulings  I  haven't  qualified  yet,  because  I 
heven't  been  misled  by  any  of  these  possibilities. 

Mr.  Rabin.  You  say  the  Commission  cannot  detach  themselves  when 
sitting  as  judges;  they  are  anxious  to  win  their  case.  Do  you  believe 
that  to  be  the  general  situation? 

Mr.  Perry.  Now,  look ;  I  am  just  one  fellow 

Mr.  Rabin.  Is  it  part  of  their  job? 

Mr.  Perry.  Ask  any  attorney  who  practices  before  the  Commission, 
when  he  gets  a  complaint  does  he  think  he  has  got  the  same  shake  he 
has  got  in  the  district  court,  or  does  he  think  he  has  got  two  strikes  on 
him.    Quite  frankly,  how  many  cases  does  the  Commission  lose? 

Mr.  Rabin.  Well,  you  say  most  cases  are  justified. 

Mr.  Perry.  Most  of  them  are,  but  the  difficulty  comes  where  it  can 
control  the  testimony.  It  is  a  litigant.  As  Mr.  Mock  pointed  out,  when 
it  secures  its  witnesses,  it  doesn't  do  it  as  a  judicial  organization;  it 
secures  them  as  a  litigant,  as  you  or  I,  or  any  other  attorney  would, 
but  when  it  comes  to  putting  them  on  the  stand,  at  that  momeiit  it 
becomes  judicial.  I  don't  think  you  separate  those  functions.  I  don't 
think  a  man,  by  putting  on  a  robe,  steps  from  being  a  litigant  to  being 
a  dispassionate,  unbiased,  fair  judge.    I  think  the  system  is  wrong. 

Mr.  Rabin.  If  you  carry  that  to  the  logicftl  conclusion,  you  would 
not  permit  this  agency  or  any  other  agency  to  try  a  case. 

Mr.  O'Hara.  There  may  be  a  very  serious  question  there  as  to 
whether  they  could  get  justice. 

Mr.  Perry.  I  think  it  is  proper,  if  there  be  sufficient  safeguards. 
I  think  the  circumstances  of  our  times  require  some  such  administra- 
tion, but  the  safeguards  must  be  very  great.  I  am  addressing  myself 
in  support  of  the  Reece  bill.  I  think  that  is  the  solution  at  the 
moment.  ; 

Mr.  Rabin.  Wouldn't  the  true  solution  lie  in  the  direction  of  sur- 
rounding that  procedure  with  proper  safeguards? 

Mr.  Perry.  Yes,  sir.  But  unless  that  is  done,  then  I  would  like 
to  have  the  opportunity  that  Mr.  O'Hara  may  be  willing  to  suggest, 
of  a  trial  de  novo  in  the  district  court. 

Mr.  Rabin.  Directing  your  attention  to  the  bill  itself.  You  re- 
ferred to  the  fact  that  under  the  present  decisions  the  word  "modify" 
has  been  practically  stricken  out  of  the  law.  That  was  testified  to 
by  the  law-school  professor  who  addressed  us  yesterday.  Now,  in 
connection  with  this  proposed  bill  let  us  assume  that  the  court  does 
find  a  preponderance  of  evidence  to  support  the  Commission's  find- 
ing— a  finding  that  some  relief  should  be  given.  Do  you  believe,  as 
the  bill  is  now  written,  the  courts  will  again  strike  out  the  word 
"modify"  from  this  bill,  or  is  it  clear  enough  that  they  have  the 
right  to  modify  ? 
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Mr.  Perry,  I  wouldn't  have  the  doubt  expressed  by  the  dean,  al- 
though I  must  say  he  is  a  far  more  learned  man  than  I  am,  and  his 
judgment  is  entitled  to  far  more  weight,  but  I  wouldn't  entertain 
the  doubt  that  he  entertains  that  if  now,  after  the  decisions  of  the 
Supreme  Court,  you  went  back  and  strengthened  the  language,  that 
the  court  would  again  say  the  word  "modify"  is  not  intended  to 
mean  modify. 

Mr.  Rabin.  You  think  the  language  is  strong  enough  as  it  is  now  ? 

Mr.  Perry.  Particularly  so  if  in  the  report  you  cite  the  reason 
for  the  change,  that  it  was  to  take  care  of  the  decisions  of  the  court 
in  those  cases. 

Mr.  Rabin.  I  don't  know  what  this  committee  will  recommend, 
of  course,  but  you  beileve  it  is  strong  enough  ? 

Mr.  Perry.  I  believe  it  is  adequate,  Mr.  Chairman,  provided  the 
committee  report  states  why  the  change  in  language  was  put  in  the 
act. 

Thank  you  very  much,  gentlemen. 

Mr.  Rabin.  Thank  you  very  much. 

STATEMENT  OF  DR.  ROBERT  L.  SWAIN,  EDITOR,  DRUG  TRADE 
NEWS,  NEW  YORK,  N.  Y. 

Dr.  Swain.  Members  of  the  committee,  my  name  is  Robert  L. 
Swain,  my  address  is  340  West  Forty-second  Street,  New  York. 
For  20  years,  however,  from  1920  to  1940,  I  was  a  member  of  the  staff 
of  the  Maryland  State  Department  of  Health,  where  I  was  in  charge 
of  the  administration  and  enforcement  of  the  State  Food,  Drug,  and 
Cosmetic  Act,  and  all  the  other  laws  in  that  State  bearing  in  any 
manner  upon  the  production  and  distribution  of  drugs  and  medi- 
cines. I  mention  that  because  in  some  degree  the  duties  which  came 
under  my  jurisdiction  were  somewhat  similar  to  those  with  which 
the  Commission  has  to  deal,  and  it  may  be  that  the  experience  I  had 
in  that  work  may  be  of  some  some  value  to  this  committee  in  deter- 
mining its  attitude  with  respect  to  the  Reece  bill. 

I  am  going  to  speak,  if  you  will  permit  me,  very  briefly — I  think 
I  can  finish  in  10  or  15  minutes — of  the  principles  which  I  think  are 
of  general  application  to  the  issues  presented  here,  and  I  am  awfully 
glad  that  Mr.  Reece  made  the  observation,  which  of  course  is  per- 
fectly clear  to  everyone,  that  we  are  not  dealing  here  with  whether 
or  not  the  Commission  is  a  defendant,  but  we  are  dealing  with  pro- 
visions of  the  law  which  may  or  may  not  have  been  intended  to  have 
the  result  which  they  have  been  given,  and  to  express  the  necessity, 
as  Mr.  Murphy  said  yesterday,  of  deciding  whether  a  policy  which 
has  been  developed  is  to  be  continued  and  the  responsibility  of 
whether  the  policy  is  to  be  continued  or  not  rests  with  Congress. 

Now,  if  there  is  one  thing  that  I  learned  through  my  several  years 
of  law  enforcement,  it  is  that  in  order  to  render  fair-minded  judg- 
ment, the  prosecution  should  be  limited  to  the  institution  of  the 
case,  the  collection  of  evidence,  leaving  to  the  jury  the  evaluation  of 
the  evidence  and  the  court  to  see  that  justice  is  done. 

I  have  come  to  the  deep-seated  conviction  that  the  motives  which 
govern  the  prosecutor  on  the  one  hand  and  the  judge  on  the  other 
are  so  basic  in  their  differences  that  they  can  never  be  safely  entrusted 
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to  one  single  individual.  My  experience  has  taught  me  the  line  be- 
tween prosecution  and  persecution  wears  terribly  thin  when  the  prose- 
cuting official  functions  as  complainant,  prosecutor,  judge,  and  jury. 

The  psychological  motivation  of  each  of  these  contrasting  activities 
is  so  pronounced  and  so  unyielding  that  it  is  virtually  impossible  for  a 
completely  impartial  verdict  when  these  functions  are  merged  to  be 
reached.  The  complainant  insists  upon  the  validity  of  the  evidence, 
the  prosecutor  zealously  seeks  a  conviction,  and  these  two  militant 
attitudes  are  always  present  when  the  same  individual  seeks  to  weigh 
the  evidence  and  sit  in  judgment  in  the  case. 

Let  me  again  assert  that  my  20  years  of  active  law  enforcement 
and  administrative  work  convinces  me  that,  as  a  matter  of  sound 
governmental  procedure,  the  complainant  and  prosecutor  serve  one 
function  and  the  jury  and  the  judge  another,  and  that  these  functions 
are  so  sharply  dissimilar  and  divergent  that  common  sense  demands 
they  be  entrusted  to  separate  and  distinct  hands. 

Now,  as  the  committee  well  know,  and  as  Mr.  Perry  well  referred 
to,  it  is  a  time-honored  maxim  that  "No  man  should  be  a  judge  in  his 
own  case,"  This  seems  to  me  to  exclude  a  man  from  sitting  in  judg- 
ment upon  a  case  which  he  himself  has  instituted,  and  for  which  he 
has  collected  the  evidence,  because,  in  a  very  real  sense,  he  becomes  a 
party  in  interest.  It  is  his  case.  He  is  concerned  with  maintaining  the 
position  which  he  has  taken  and  he  is  determined  that  the  outcome  of 
the  case  shall  be  consistent  with  the  zeal,  the  energy,  and  the  planning 
with  which  the  prosecution  has  been  carried  on. 

Mr.  O'Hara.  Will  you  permit  me  to  interrupt  tliere? 

Dr.  SwAiN.  Yes. 

Mr.  O'Hara.  In  most  States,  I  know  in  my  own  State,  the  trier  of 
the  facts,  be  it  judge  or  the  jury,  are  subject  to  disqualification  as  to 
their  qualifications,  if  they  are  biased  or  prejudiced,  in  both  civil  and 
criminal  cases. 

Dr.  Swain,  Yes;  and  very  frequently  a  judge,  of. his  volition,  will 
ask  to  be  excused  from  participating  in  a  case  which  he  may  have  had 
some  relation  to  other  than  that  of  judge. 

This  is  not  a  criticism  of  the  attitude  manifested;  rather,  it  is  simply 
a  recognition  that  human  nature  is  human  nature,  and  it  cannot  be 
changed  in  any  fundamental  sense  by  legislation  or  any  other  official 
process. 

My  relatively  log  experience  as  a  law  administrative  official  also 
convinces  me  that  enforcement  officials  are  likely  to  find  their  whole 
official  attitudes  influenced  by  the  prosecution  complex.  By  this  I 
mean  that,  once  a  case  is  instituted,  the  enforcement  official  in- 
stinctively takes  a  position  looking  to  the  punishment  of  the  wrong- 
doer. Every  fact  in  evidence  and  every  phase  of  the  facts  are  con- 
strued and  evaluated  in  terms  of  how  much  tliey  will  contribute  to 
a  conviction. 

The  prosecution  complex  not  only  sharply  restricts  the  enforce- 
ment official  to  the  prosecution  side  of  the  case,  but  induces  him  to 
five  undue  emphasis  to  the  various  elements  which  make  up  the  case, 
n  other  words,  the  prosecution,  unless  constantly  striving  to  avoid  it, 
becomes  prosecution-minded.  He  becomes  the  victim  of  mental  atti- 
tudes which  completely  alienate  any  ability  to  see  innocence  or  mitigat- 
ing circumstances  favorable  to  the  other  side. 
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As  a  matter  of  fact,  not  infrequently  while  I  was  with  the  State 
Health  Department  of  Maryland,  I  found  it  desirable  to  accompany 
my  own  men  on  their  field  inspections,  because  I  had  one  or  two  ex- 
periences which  made  me  know  that  in  their  zeal  to  present  a  case 
as  it  might  appeal  to  me,  or  as  it  might  appeal  to  my  superiors,  let 
me  say,  whether  unconsciously  or  unintentionally,  perhaps,  but  ma- 
terial evidence  was  suppressed  and  I  would  be  placed  in  the  unfor- 
tunate position  of  having  the  case  tried  in  court  and  having  this  in- 
formation come  to  my  attention  for  the  first  time  on  cross-examination 
of  a  witness.  Of  course,  that  is  embarrassing,  and  it  also  creates 
the  impression  that  the  enforcement  agency  is  not  on  the  level  and, 
in  order  to  avoid  that,  I  frequently  went  with  my  own  men,  just  to 
be  sure  that  got  every  fact  that  should  get,  and  that  in  their 
zeal  they  did  not  suppress  or  withhold  information  material  to  the 
case,  irrespective  of  which  side  of  the  case  it  might  help. 

Now,  it  seems  to  me  that  in  listening  to  the  testimony  here  yester- 
day, and  from  my  somewhat  sketchy  familiarity  with  the  procedure  of 
the  Federal  Trade  Commission,  that  we  are  face  to  face  with  this 
proposition.  Everyone  knows,  certainly  every  member  of  the  bar 
knows,  the  function  of  a  grand  jury  in  criminal  justice. 

The  grand  jury  sits  in  a  body  of  24  men.  They  hear  witnesses; 
they  bring  witnesses  before  them.  They  are  in  position  to  determine 
the  credibility  of  this  particular  witness  as  against  the  other,  and 
after  they  obtain  a  sufficient  amount  of  evidence,  which  we  know  must 
be  very  substantial,  they  bring  in  an  indictment. 

Now,  would  anyone  contend  that  an  indictment  by  a  grand  jury 
should  be  tantamount  to  a  conviction,  in  spite  of  the  fact  that  the  evi- 
dence is  very  substantial,  because  no  grand  jury  would  submit  a  man 
to  the  hazard  of  prosecution,  in  which  tremendous  issues  are  involved, 
unless  the  evidence  was  of  a  most  substantial  character.  And  yet  our 
sense  of  justice  would  rebel  against  making  an  indictment  by  a  grand 
jury  tantamount  to  conviction,  irrespective  of  the  amount  of  evidence. 
And  yet  we  do,  in  a  sense,  permit  that  here,  because  if  there  is,  as  the 
committee  has  had  urged  on  it  a  number  of  times,  if  there  is  substan- 
tial evidence  appeal  to  the  circuit  court  of  appeals  is  virtually  non- 
existent, and  in  a  very  practical  manner,  evidence  which  is  far  less  sub- 
stantial, perhaps,  is  accepted  as  tantamount  to  conviction. 

I  want  to  stress  that  analogy  to  the  committee,  because  it  seems  to 
me  it  is  exactly  in  point  and,  as  I  said  before,  your  sense  of  justice, 
and  mine,  and  that  of  the  country  as  a  whole,  would  rebel  against 
making  a  grand-jury  indictment  tantamount  to  a  conviction. 

I  am  not  going  to  take  the  time  of  the  committee  to  again  stress  the 
compainant,  prosecutor,  judge,  and  jury  operations  of  the  Federal 
Trade  Commission,  but  1  do  want  to  make  one  observation,  and  that 
is  that  on  the  Supreme  Court  itself  some  opposition  to  this  proposition 
has  developed.  In  a  case  some  time  back,  involving  the  Federal  Power 
Commission,  the  question  before  the  Court  apparently  was  how  much 
authority  it  had  to  revise  or  modify  a  finding  of  the  Commission. 
The  Commission  held  that  they  had  no  authority  at  all,  and  Mr.  Jus- 
tice Jackson  made  this  forthright  observation  [reading]  : 

If  we  are  to  hold  a  rate  is  reasonable,  just  because  the  Commission  has  said 
it  is  reasonable,  review  becomes  a  costly,  time-consuming  pageant  of  no  practical 
value  to  anyone. 
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• 
That  statement,  gentlemen  of  the  committee,  is  not  made  by  the  bar 
here,  by  any  witness  here;  it  is  not  made  by  anyone  who  has  some 
special  purpose  to  serve.     It  is  made  by  Mr.  Justice  Jackson,  and  he 
said  [reading] : 

If  we  are  to  hold  a  rate  is  reasonable,  just  because  the  Commission  has  said 
it  is  reasonable,  review  becomes  a  costly,  time-consuming  pageant  of  no  prac- 
tical value  to  anyone. 

If  you  will  paraphrase  that  and  use  the  Federal  Trade  Commission 
in  place  of  the  Federal  Power  Commission,  I  think  we  are  right  back 
■where  we  were  with  Mr.  Jackson  on  review — your  Commission  case, 
as  a  practical  matter,  is  a  costly,  time-consuming  pageant  of  no  value 
to  anyone. 

Now,  with  respect  to  the  preponderance  of  evidence,  I  wish  to  make 
one  observation,  and  then  I  will  have  finished,  I  cannot  see  any  logic 
in  permitting  this  law  to  continue  in  such  form  as  to  exclude  judicial 
review  of  Federal  Trade  Commission  cases.  My  mind  goes  back  to  a 
labor  case  in  Chicago  not  long  ago  where,  to  use  Mr,  Rogers'  statement, 
the  judge  of  a  Federal  court  had  no  hesitation  in  setting  aside  a  ruling 
of  the  President  taking  over  a  billion-dollar  mail-order  house,  and  yet 
that  same  judge  would  have  been  completely  powerless  to  set  aside  an 
action  of  the  Federal  Trade  Commission,  if  there  was  any  evidence  to 
support  it,  even  though  he  knew  it  was  clearly  wrong.  It  seems  to  me 
from  the  standpoint  of  logic  it  almost  reaches  the  point  of  absurdity, 
and  I  want  to  say  that  it  seems  to  me  that  his  bill  proposed  by  Mr. 
Reece  is  completely  reasonable ;  it  takes  no  powers  away  from  the  Com- 
mission that  the  Commission  has  a  right  to  have,  and  it  is  a  step  in 
assuring  justice  in  those  relatively  small  number  of  cases  in  which  the 
question  of  justice  is  still  open,  irrespective  of  the  fact  that  the  Com- 
mission has  rendered  its  relief. 

Finally,  I  would  like  to  make  one  brief  comment  with  respect  to  that 
provision  of  Mr.  Recce's  bill  which  seeks  to  clarify  the  confusion  and 
conflict  which  has  arisen  between  the  Federal  Trade  Commission  and 
the  Food  and  Drug  Administration  on  essentially  the  same  state  of 
facts. 

I  listened  very  attentively  yesterday  when  Mr.  Reece  gave  a  chrono- 
logical statement  with  respect  to  the  enactment  of  the  Food,  Drug,  and 
Cosmetics  Act,  and  the  Wheeler-Lea  bill.  It  happens  that  I  was  active 
in  those  matters  at  that  time  and  conferred  many  times  with  others, 
and  with  Senator  Copeland,  as  the  bill  went  through  its  various  stages 
leading  up  to  the  one  finally  adopted ;  and  if  there  is  one  thing  that  is 
clearly  impressed  on  my  mind,  it  is  that  for  once  in  our  lives  we 
thought  we  had  rendered  impossible  a  conflict  in  jurisdiction,  such  as 
has  since  developed. 

I  have  gone  back  and  read  the  reports  of  the  committees,  and  it  is 
clear  beyond  doubt  that  Congress  meant  to  leave  all  questions  of  label- 
ing in  the  Food  and  Drug  Administration  and  to  give  the  Federal 
Trade  Commission  jurisdiction  over  advertising.  In  reading  that  lan- 
guage and  in  going  back  to  the  records  of  the  committees,  it  is  difficult 
to  understand  how  this  conflict  developed.  If  language  can  accom- 
plish anything,  I  thought  we  had  accomplished  that  aim  back  in  1934 
to  1938. 

Mr,  Reece.  May  I  interrupt  ? 

Dr.  Swain.  Yes. 
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Mr.  Reece.  I  feel  quite  confident  in  my  own  mind  that  you  are  cor- 
rect in  your  statement  that  it  was  assumed  at  the  time  of  the  enactment 
of  the  Pure  Food,  Drug,  and  Cosmetics  Act,  and  the  Wheeler-Lea  Act, 
that  all  parties  felt  the  possibility  of  conflict  if  jurisdiction  had  been 
removed,  and  I  understand  it  was  not  thought  otherwise  in  any  quarter 
at  that  time,  and  that  the  conflict  of  jurisdiction  actually  arose  out  of 
the  interpretation  which  the  court  placed  upon  the  provisions  of 
section  15. 

Dr.  Swain.  That  is  right. 

Mr.  Reece.  Which  decision  gave  the  commission  this  authority 
which  reached  out  into  the  field  of  labeling,  and  then  after  the  Court 
gave  the  authority  to  the  Commission  there  was  no  longer  any  ques- 
tion that  the  Commission  did  have  authority.  Therefore,  the  con- 
flict in  jurisdiction  arose  as  a  result  of  judicial  interpretation,  which 
was  not  anticipated  by  any  of  the  parties,  and — I  think  I  am  right — 
even  by  the  Federal  Trade  Commission  itself. 

Mr.  O'Hara.  And  you  get  back  to  the  position  of  the  industry. 
They  are  wondering  where  they  are  going  to  be  harassed,  and  from 
which  side. 

Mr.  Reece.  Quite  so.  The  statement,  not  only  of  the  industry,  but 
also.  Dr.  Swain,  of  yourself,  who  was  concerned  with  this  law,  not 
primarily  as  it  affects  industry,  but  primarily  as  it  affects  the  con- 
suming public,  as  to  whether  all  advertising  of  food,  drugs,  and  cos- 
metics, should  not  be  placed  with  the  Food  and  Drug  Administration. 
For  that  reason  you  were  one,  Mr.  Dunn  was  another,  and,  of  course, 
Mr.  Campbell,  Director  of  Foods,  Drugs,  and  Cosmetics,  and  others, 
who  were  primarily  concerned  with  the  effect  upon  the  consuming 
public,  took  a  very  strong  position  that  all  exercise  of  authority  over 
these  commodities  should  be  placed  in  the  Pure  Food  and  Drug  Ad- 
ministration, and  I  am  one  of  those  who  undertook  to  effect  a  com- 
promise in  view  of  the  fact  that  the  Federal  Trade  Commission 
already  had  jurisdiction  over  advertising  in  general,  by  which  this  sub- 
ject could  be  divided  without  suffering  a  conflict  in  jurisdiction  which 
all  parties  admitted  would  be  harmful,  and,  of  course,  the  Federal 
Trade  Commission  has  not  yet  spoken,  but  in  view  of  the  history  of 
this  legislation,  I  would  be  very  much  disappointed  should  the  Fed- 
eral Trade  Commission  take  an  unrealistic  attitude  at  this  time  and 
not  show  a  disposition  to  cooperate  in  removing  the  conflict  in  juris- 
diction which  all  wished  to  avoid,  and,  most  of  all,  I  would  be  dis- 
appointed if  the  Commission  indicated  that  any  who  now  felt  the 
conflict  should  be  removed  were  undertaking  to  cast  a  reflection  upon 
any  agency  of  the  Government. 

Dr.  SwAiN.  Mr.  Reece,  your  position  today  is  exactly  what  it  was  in 
the  middle  thirties.  You  are  trying  to  do  what  all  of  us  thought  at 
that  time  was  the  perfectly  proper  thing  to  do,  and  more  or  less  logical. 
Here  was  the  Food  and  Drug  Administration  on  this  side  dealing  with 
labeling,  and  here  was  the  Federal  Trade  Commission,  which  already 
had  charge  of  the  advertising,  so  far  as  it  had  to  do  with  unfair 
competition. 

I  would  like  the  record  to  show  that  the  National  Drug  Trade  Con- 
ference, which  included  every  segment  of  the  drug  industry,  was  unan- 
imously in  favor  of  the  Food,  Drug,  and  Cosmetics  Act,  and  I  don't 
think  you  would  find  there  was  much  opposition  to  the  Wheeler-Lea 


AMEND  FEDERAL  TRADE   COMMISSION  ACT  101 

bill  as  of  that  time,  which  is  the  measure  under  which  the  Federal 
Trade  Commission  exercises  control  over  advertising.  But,  never- 
theless, we  are  faced  with  this  situation ;  a  conflict  has  arisen,  and  you 
are  correct  in  saying  this  thing  may  be  embarrassing  to  the  Federal 
Trade  Commission  and  the  FDA,  but,  as  a  matter  of  fact,  the  public 
is  the  victim  of  this  conflict,  and  the  hands  of  the  Food  and  Drug 
Administration,  in  dealing  with  the  very  vital  matters  of  labeling, 
are  tied, 

Mr.  Reece.  Those  of  us  who  were  in  a  position  of  responsibility 
before  are  now  confronted  with  the  fact  which  we  were  then  charged 
our  action  would  give  rise  to. 

Dr.  Swain.  Well,  that  may  be  a  realistic  view  of  the  thing, 

Mr.  Reece.  And  the  conflict,  in  fact,  was  not  removed,  when  we 
thought  it  had  been  removed — due  to  the  unexpected  interpretation  by 
the  courts. 

Dr.  Swain.  I  think,  however,  after  having  studied  the  matter  over 
very  carefully,  and  with  no  desire  on  earth  except  to  see  that  the 
original  purposes  are  carried  out,  I  think  the  language  of  your  act  will 
in  very  large  degree,  and  maybe  totally,  meet  the  situation.  At  any 
rate,  I  give  the  Reece  bill  my  very  earnest  support,  and  I  hope  it  will 
be  finally  passed  by  the  Congress. 

Mr.  Rabin.  Dr.  Swain,  I  can't  go  along  with  you  on  your  grand-jury 
analogy.  In  most  instances  it  doesn't  hear  the  other  side.  You  won't 
say  that  the  Federal  Trade  Commission  does  not  hear  the  respondent  ? 

Dr.  SwAiN.  No.  My  point  is — maybe  the  grand  jury  analogy  may 
be  overstressed — but  I  do  think,  in  this  respect  the  grand  jury  indicts 
if  substantial  evidence  is  collected  and  the  issues  are  tried  in  court. 
The  Federal  Trade  Commission  may  or  may  not  predicate  its  con- 
clusions on  a  preponderence  of  the  evidence,  but  it  has  got  some  sub- 
stantial evidence 

Mr.  Rabin.  I  understand  that  the  rule  is  that  the  appelate  court  does 
not  apply  the  rule  of  preponderance  of  evidence,  but  there  has  been 
nothing  testified  to  here  to  indicate  that  the  Federal  Trade  Commis- 
sion does  not  use  the  fair  prepondertnce  of  evidence  rule.  In  ,fact, 
I  know  of  no  other  rule  it  could  use. 

Dr.  Swain.  I  am  not  in  any  sense  saying  they  do  not  use  the  rule 
you  refer  to. 

Mr.  Rabin,  It  is  the  only  rule  it  can  use. 

Dr.  Swain.  "Wliat  I  am  saying  is,  whether  or  not  evidence  qualifies 
under  the  rule  is  clearly  a  matter  for  the  Commission,  because  the  court 
on  appeal  cannot  weigh,  measure,  assay,  and  evaluate.  So  it  does 
come  down  finally  to  the  fact  that  the  Commission  is  the  judge  of 
whetlier  or  not  it  lives  up  to  a  rule  such  as  you  have  stated.  Don't  you 
think  that  is  true  ? 

Mr.  Rabin.  I  want  to  get  it  clear.  You  were  discussing  the  rule  on 
review.  You  were  not  discussing  the  rule  as  applied  by  the  Commis- 
sion in  making  a  finding.  Because,  as  I  understand,  the  Commission 
does  give  the  respondent  an  opportunity  to  come  in  and  make  a  state- 
ment. I  laiow  of  no  rule,  and  there  has  been  no  evidence  presented 
here,  that  indicates  the  Commission  decides  the  issue  by  any  other  rule 
than  that  of  fair  preponderance,  after  weighing  the  evidence  given  by 
both  sides. 

Dr.  Swain.  I  understand  that  is  true. 
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Mr.  Rabin.  I  understand  that  the  court  cannot  review  that.  That 
is  what  you  are  discussing  now. 

Dr.  Swain.  That  is  what  I  am  discussing.  The  court  cannot  review 
that,  and  the  Commission  itself  is  the  judge  of  whether  or  not  it  is 
living  up  to  its  rule. 

Mr,  Rabin.  Of  course  that  is  the  issue  we  are  discussing. 

Dr.  Swain.  Yes. 

Mr.  Reece.  With  reference  to  the  question  that  has  been  raised  as 
to  wliether  H.  R.  2^90  gives  the  court  adequate  authority  to  modify  an 
order,  a  suggestion  for  a  further  change  which  applies  to  the  act  in 
general  has  been  made,  and  I  would  like  to  read  it  so  as  to  have  it  in 
the  record  for  the  convenience  of  the  committee  if  it  should  care  to 
consider  it. 

It  is  in  subsection  (d)  of  section  5  of  the  Federal  Trade  Act,  about 
the  middle  of  subparagraph  (d),  after  the  word  "opinion"  insert 
"based  upon  a  preponderance  of  all  the  evidence  received  during  the 
hearing." 

I  am  merely  putting  that  in  the  record  so  that  it  will  be  there  for 
the  convenience  of  the  committee. 

Also  I  received  a  copy  of  a  brief  which  was  submitted  by  Parke, 
Austin  &  Lipscomb,  Inc.,  of  New  York,  which  deals  with  what  has 
been  referred  to  in  this  hearing  as  the  Smithsonian  Institution  Case. 
With  the  permission  of  the  committee,  I  will  submit  that  as  part  of  the 
record. 

Mr.  Rabin.  It  will  be  received. 

(The  brief  referred  to  is  as  .follows :) 

Memobandum  in  Support  of  H.  R.  2390  Filed  Before  the  House  Subcommittee 

ON  INTEESTATE  AND  FOEEIGN  COMMERCE  BY  PAEKE,  AUSTIN  &  LiPSCOMB,  INC. 

Our  interest  in  the  enactment  of  the  Reece  bill  is  not  confined  to  the  specific 
reforms  which  it  proposes.  Our  interest  runs  to  the  fundamental  principles 
on  which  the  bill  is  grounded.  We  feel  very  deeply  that  for  the  full  enjoyment 
of  the  constitutional  guarantees  of  due  process  of  law,  the  doors  of  the  courts 
must  always  be  kept  open  to  all  the  citizens — not  for  the  jjerfuuctory  exami- 
nation of  a  record  or  the  "rubber  stamping"  of  the  actions  of  an  inferior 
tribunal,  but  for  a  real  adjudication  of  the  merits  of  the  case  presented. 

We  have  no  disposition  to  seek  to  reform  the  Federal  Trade  Commission 
or  to  criticize  the  Federal  courts.  We  are,  however,  conscious  of  the  in- 
equities which  have  developed  in  Federal  Trade  Commission  proceedings  and 
the  inadequacy  of  the  court  review  of  these  proceedings. 

We  became  acutely  aware  of  this  situation  in  a  case  which  we  had  before 
the  Commission.  This  case  is  reported  as  Parke,  Austin  &  Lwscornh,  Inc.  et  al. 
V.  Federal  Trade  Commission  ( (C.  C.  A.  2,  1944),  142  Fed.  (2d)  437). 

In  1926,  we  entered  into  a  contract  with  the  Smithsonian  Institution  of  Wash- 
ington, D.  C.,  whereby  we  agreed  to  form  a  subsidiary  corporation  to  publish 
and  sell  a  set  of  books  to  be  written  and  edited  by  the  scholars  of  the  institution. 
It  was  agreed  that  the  institution  was  to  receive  a  royalty  of  10  percent  on  the 
books.  We  placed  in  escrow  a  quarter  of  a  million  dollars  to  insure  the  proper 
preparation  and  distribution  of  the  books. 

A  member  of  the  Board  of  Regents  of  the  Institution  requested  that  we  adopt 
the  name  'Smithsonian  Institution  Series,  Inc."  for  the  subsidiary  corporation, 
■which  we  did.  His  reasons  for  suggesting  this  name  were  to  indicate  by  the 
name  that  there  was  a  relationship  between  the  Institution  and  the  publisher 
and  at  the  same  time  to  limit  us  to  the  manufacture  and  distribution  of  books 
issued  by  the  Institution  and  designed  to  make  its  resources  more  readily 
available  to  the  American  iieople,  as  a  "pocket  edition  of  the  Institution  in  all 
its  activities  " 
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In  1932  they  completed,  their  first  mianuscript  and  we  published  a  13- 
vohime  work  comprising  the  Smithsonian  Scientific  Series.  We  employed  a  staff 
of  salesmen  for  tlie  express  purpose  of  distributing  this  set  of  books.  We  took 
every  known  precaution  to  prevent  any  misrepresentation  of  the  books  to  the 
public.  We  checked  and  approved  all  prepared  sales  talks  and  when  a  sales- 
man deviated  from  the  truth  in  presenting  the  books  he  was  immediately  dis- 
ciplined and  usually  discharged.  In  every  instance  where  a  customer  com- 
plained that  he  bought  the  books  because  of  a  misrepresentation  of  a  salesman 
we  immediately  canceled  the  contract  of  purchase  and  refunded  all  mioney  that 
had  been  paid. 

In  19h7,  the  Federal  Trade  Commission  made  an  investigation  of  our  methods 
of  publishing  and  distributing  the  Smithsonian  Scientific  Series  and  completely 
exonerated  us  of  any  wrongdoing.  In  its  correspondence,  the  Commission  said 
it  was  closing  its  files  "without  prejudice  to  the  right  of  the  Commission  Vo 
reinstate  the  matter  if  conditions  sliould  warrant."  We  did  not  change  our 
trade  practices  in  any  particular,  yet  the  Commission  saw  fit  to  reopen  the  case 
and  file  a  complaint  against  us. 

The  investigation  was  conducted  by  representatives  of  the  Commission. 
The  Commission  was  obviously  convinced  that  there  had  been  a  violation  of  the 
act,  else  it  would  not  have  issued  its  complaint.  The  Commission  was  repre- 
sented at  the  hearings  by  its  attorneys  who  prosecuted  the  case  on  its  behalf,  and 
the  hearings  were  presided  over  by  a  trial  examiner  who  was  also  an  employee 
and  representative  of  the  Commission.  After  all  the  testimony  was  taken,  the 
case  was  presented  to  the  Commission  and  a  cease-and-desist  order  was  issued 
W'hich  enjoined  us,  among  other  things,  from  "using  the^  words  'Smithsonian  In- 
stitution' in  their  corporate  name  or  in  any  other  connection  to  designate  a  com- 
mercial enterprise  which  in  fact  is  not  a  part  of  or  directly  connected  with  the 
Institution  in  Washington."  From  that  order  we  appealed  to  the  circuit  court 
cf  appeals,  which  dismissed  our  petition  for  a  review  and  modification  of  the 
order  and  directed  that  the  order  be  enforced. 

The  court  apparently  reached  its  decision  with  reluctance,  for  it  said  (p.  441)  : 
The  petitioners  are  standing  upon  much  firmer  ground  when  they  insist 
that  this  paragraph  in  the  order  is  needlessly  severe  in  its  sweeping  require- 
ment that  the  words  "Smithsonian  Institution"  must  be  eliminated  from  the 
corporate  name  of  petitioner  Smithsonian  Institution  Series,  Inc. 

There  may  well  be  some  alternative  remedy  less  drastic  but  adequately 
effective  which  might  satisfy  the  requirements  of  fairness  and  should  be 
adopted.  On  this  record,  however,  we  cannot  be  sure  that  the  Commission 
has  abused  its  discretion  in  this  respect,  and  only  in  that  event  should  we 
interfere  with  its  action. 
Circuit  Judge  Swan  wrote  a  concurring  opinion  in  which  he  said  : 

In  my  opinion  paragraph   (5)   of  the  Commission's  order,  which  forbids 
the  use  of  the  words  "Smithsonian  Institution"  in  respondent's  trade  or 
corporate  name,  is  unnecessarily  drastic.     Until  recently  this  court  would 
have  regarded  itself  as  competent  to  modify  an  order  which  imposed  a  re- 
straint broader  than  the  necessitities  of  the  case  required,  as  was  done  in 
Federal  T-rade  Com.  v.  Royal  Millmg  Co.  (288  U.  S.  212,  218,  53  S.  Ct.  335,  77 
L.  ed.  706)  and  Bear  Mill  Mfg.  Co.  v.  Federal  Trade  Com.  (2  Cir.  98  F.  (2d) 
67,  69).     But  in  Herzfeld  v.  Federal  Trade  Commission  (140  F.   (2d)  207) 
we  held  that  later  decisions  of  the  Supreme  Court  had  in  effect  overruled 
the  doctrine  of  the  Royal  Milling  case,  and  that  the  court  is  now  forbidden 
to  disturb  that  measure  of  relief  which  the  Commission  thinks  necessary  to 
protect  against  unfair  methods  of  competition.     Only  because  I  feel  con- 
strained to  follow  the  Herzfeld  decision  regardless  of  my  personal  views,  am 
I  willing  to  concur  in  affirming  paragraph  (5)  of  the  order. 
From  our  own  experience  the  need  for  the  Reece  bill  is  obvious.    We  do  not 
think  it  consistent  with  our  American  system  of  law  for  an  appellate  court  to 
be  placed  in  the  position  of  saying,  as  Judge  Swan  did,  "Until  recently  this  court 
would  have  regarded  itself  as  competent  to  modify  an  order  which  imposed  a 
restraint  broader  than  the  necessities  of  the  case  required."     *     *     * 

To  speak  of  court  review  is  hollow  indeed  if  upon  such  review  the  court  says 
in  effect  that  the  order  is  too  broad  but  it  is  not  competent  to  modify  it.  The 
reason  for  providing  machinery  for  an  appeal  to  the  courts  is  so  that  the  courts 
can  exercise  some  restraint  over  the  administrative  agencies.  To  do  otherwise 
is  to  sanction  administrative  absolutism  in  its  worst  form. 
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(An  address  entitled  "The  Eeece  Bill— H.  R.  2390"— submitted  by 
Dr.  Robert  L.  Swain,  is  as  follows :) 

The  Reece  Bill — (H.  R.  2390) — An  Approach  to  the  Reinstatement  of  Basic 
Pb  ncipi-fs  of  Amekican  Law  Into  the  Pkoceduke  of  the  Federal  Trade 
commissioit 

(By  Dr.  Robert  L.  Swain) 

On  January  1,  1937,  the  late  President  Roosevelt,  in  transmitting  to  Congress 
the  report  of  his  Committee  on  Administrative  Management,  made  the  following 
comment : 

"I  have  examined  this  report  carefully  and  thoughtfully,  and  am  convinced 
that  it  is  a  great  document  of  permanent  importance.  *  *  *  The  practice  of 
creating  independent  regulatory  commissions,  who  perform  administrative  work 
in  addition  to  judicial  work,  threatens  to  develop  a  'fourth'  branch  of  the  Govern- 
ment for  which  there  is  no  sanction  in  the  Constitution." 

This  is  tantamount  to  say  that  administrative  agencies  were  not  visualized 
by  the  founding  fathers,  and  hence  may  not  of  themselves  conform  to  the  system 
of  checks  and  balances  which  found  expi-ession  in  the  division  of  the  Govern- 
ment into  the  legislative,  executive,  and  judicial  departments. 

Also,  the  mere  fact  the  administrative  agencies  are  not  provided  for  in  the 
Constitution  would  seem  a  sufficient  admonition  upon  the  Congress,  the  Execu- 
tive, and  the  courts  to  see  to  it  that  they  were  liedged  about  with  every  necessary 
safeguard.  These  safeguards  have  been  largely  ignored,  and  this  is  the  chief 
reason  why  the  proper  conduct  of  administrative  agencies  presents  a  grave  issue 
to  the  American  people. 

Now,  it  must  be  agreed  that  the  relatively  simple  governmental  problems  which 
confronted  the  Constitutional  Convention  have  become  tremendously  expanded, 
inordinately  complicated,  and  intricate  beyond  wordi^.  It  is  highly  probable  that 
many  of  the  most  important  governmental  functions  eotild  not  be  performed  today 
were  it  not  for  administrative  agencies.  This  thought  is  well  crystallized  in  an 
address  by  Elihu  Root,  delivered  in  1916. 

Said  Mr.  Root : 

"There  is  one  special  field  of  law  development  which  has  manifestly  become 
inevitable.  We  are  entering  upon  the  creation  of  a  body  of  administrative  law 
quite  different  in  its  machinery,  its  remedies,  and  its  necessary  safeguards  from 
the  old  methods  of  regulation  by  specific  statutes  enforced  by  the  courts.  As  any 
community  passes  from  simple  to  complex  conditions  the  only  way  in  which 
government  can  deal  with  the  increased  burdens  thrown  upon  it  is  by  the  delega- 
tion of  power  to  be  exercised  in  detail  by  subordinate  agents,  subject  to  the 
control  of  general  directions  prescribed  by  superior  authority.  The  necessities 
of  our  situation  have  already  led  to  an  extensive  employment  of  that  method. 
The  Interstate  Commerce  Commission,  the  State  public  service  commissions,  the 
Federal  Trade  Commission,  the  powers  of  the  Federal  Reserve  Board,  the  health 
departments  of  the  States,  and  many  other  supervisory  offices  and  agencies 
are  familiar  illustrations. 

ADMINISTRATIVE  AGENCIES  NECESSARY 

"Before  these  agencies  the  old  doctrine  prohibiting  the  delegation  of  legis- 
lative power  has  virtually  retired  from  the  field  and  given  up  the  fight.  There 
can  be  no  withdrawal  from  these  experiments.  We  shall  go  on ;  we  shall  expand 
them,  whether  we  approve  theoretically  or  not,  because  such  agencies  furnish  pro- 
tection to  rights  and  obstacles  to  wrongdoing  which  under  our  new  social  and 
industrial  conditions  cannot  be  practically  accomplished  by  the  old  and  simple 
procedure  of  legislatures  and  courts  as  in  the  last  generation." 

But  Mr.  Root,  who  was  thoroughly  grounded  in  the  basic  purposes  and  prin- 
ciples of  constitutional  law,  was  fearful  that  in  the  development  of  administra- 
tive agencies,  rights  and  privileges  granted  by  the  Constitution  might  be  over- 
looked or  impaired.  He  saw  the  danger  inherent  in  the  growth  and  expansion 
of  administrative  bodies.  He  was  apprehensive  lest  they  would  become  govern- 
ments within  the  government,  and  hence  beyond  the  control  of  the  legislative, 
executive,  and  judicial  branches  of  the  government. 

While  admitting  that  administrative  agencies  had  become  utterly  essential 
to  the  governmental  process,  Mr.  Root  foresaw  that  this  particular  type  of  regula- 
tory activity  must  be  held  in  bounds  if  constitutional  government  was  to  con- 
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tinue.  Mr.  Root's  words  on  this  basic  point  take  on  a  truly  pliophetic  sig- 
nificance : 

"Yet  the  powers  that  are  committed  to  these  regulating  agencies,  and  which 
they  must  have  to  do  their  work  carry  witli  tliem  great  and  dangerous  oppor- 
tunities for  oppression  and  wrong.  If  we  are  to  continue  a  government  of  limited 
powers  tliese  agencies  of  regulation  must  tliemselves  be  I'egulated.  The  limits 
of  their  power  over  the  citizen  must  be  fixed  and  determined.  The  rights  of 
the  citizen  against  them  must  be  made  plain." 

The  same  apprehension  exists  among  thoughtful  students  of  contemporary 
government.  In  its  explanatory  statement  accompanying  the  text  of  its  proposed 
Federal  Procedure  Act  the  Special  Committee  on  Administrative  Law  of  the 
American  Bar  Association  expressed  itself  as  follows  : 

"So  long  as  the  Federal  administrative  system  is  not  defined  and  placed 
within  a  system  of  law,  administrative  justice  is  a  loophole  through  which  civil 
rights  and  constitutional  guarantees  may  be  frittered  away.  The  American 
people  and  their  Congress  are  therefore  confronted  with  the  problem  of  main- 
taining the  American  system  by  appropriate  legislation  which  will  preserve  con- 
stitutional rights  and  guarantees." 

Just  recently,  Dr.  Rufus  D.  Smith,  acting  dean  of  the  New  York  University 
School  of  Retailing,  in  discussing  the  impact  of  certain  governmental  activities 
upon  business  practices,  declared  that  "*  *  *  America  must  learn  to  set 
adequate  safeguards  of  control  over  our  present  administrative  agencies. 

"We  are  going  to  find,  I  believe,  that  the  major  problem  of  American  demo- 
cracy over  the  next  few  decades  will  center  in  this  vast  administrative  organ- 
ization and  its  complex  impact  on  the  life  of  America." 

WALTER-LOGAK  BiLL  PASSED 

The  attitude  of  Congress  to  the  problems  inherent  in  the  growth  and  expan- 
sion of  administrative  agencies  and  particularly  their  tendency  to  consider  them- 
selves beyond  legislative  control,  is  summed  up  in  the  report  approving  the 
Walter-Logan  bill,  later  passed  by  Congress : 

"The  modern-day  problems  of  government  are  entirely  too  technical  to  be  per- 
formed in  many  cases  by  the  untrained,  and  hence  it  is  not  possible  today  to 
emulate  the  practice  in  the  comparatively  simple  days  of  President  Jackson, 
discharge  all  employees  in  responsible  administrative  positions  and  turn  the 
machinery  of  law  administration  over  to  a  newly  appointed  group  of 
ofl5eials  freshly  drawn  from  the  people.  In  order  to  secure  and  retain  the  services 
of  competent  people  to  man  the  administrative  agencies  of  government,  we  have 
been  compelled  to  establish  a  career  service  under  civil-service  laws,  but  tliere  is 
no  gainsaying  the  fact  that  with  competency  and  long  tenure  of  office  we  also 
secure  employees  who  tend  in  some  cases  to  become  contemptuous  of  both  the 
Congress  and  the  courts ;  disregardful  of  the  rights  of  the  governed ;  and  for  lack 
of  sufficient  legal  control  over  them  a  few  develop  Messiah  complexes.  They 
honestly  and  fervently  believe  that  their  mission  in  life  is  to  at  least  reform  the 
United  States  regardless  of  the  terms  of  the  statutes,  the  Constitution,  or  any- 
thing else." 

Now,  the  Walter-Logal  bill  was  an  earnest,  thoughtful  attempt  upon  the  part 
of  Congress  to  meet  a  situation  which  it  looked  upon  as  inherently  detrimental 
to  our  system  of  constitutional  government.  The  provisions  of  the  bill  were 
thoroughly  debated,  public  hearings  were  held,  and  every  effort  made  to  meet 
the  issue  in  a  straightforward,  conscientious  manner. 

VETOEa)  BY   THE   PRESIDENT 

As  is  well  known.  President  Roosevelt  vetoed  the  bill.  Said  the  President : 
"Notwithstanding  recognition  of  the  necessary  character  of  administrative 
agencies  by  many  lawyers,  jurists,  educators,  administrators,  and  the  more  pro- 
gressive bar  associations,  a  large  part  of  the  legal  profession  has  never  recon- 
ciled itself  to  the  existence  of  the  administrative  tribunal.  *  *  ♦  For  years, 
such  lawyers  have  led  a  persistent  fight  against  the  administrative  tri- 
bunal.    *     *     * 

"Great  interests,  therefore,  which  desire  to  escape  regulation  rightly  see  that 
if  they  can  strike  at  the  heart  of  modern  reform  by  sterilizing  the  administrative 
tribunal  which  administers  them,  they  will  have  effectively  destroyed  the  reform 
itself. 
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"The  bill  that  is  now  before  me  is  one  of  the  repeated  efforts  by  a  combination 
of  lawyers  who  desire  to  have  all  processes  of  government  conducted  through 
lawsuits,  and  of  interests  which  desire  to  escape  regulation." 

It  is  no  unfair  criticism  to  state  that  the  views  here  expressed  by  the  late 
President  were  more  or  less  typical  of  his  attitude  toward  business  and  its  prob- 
lems in  those  days. 

While  the  administrative  agencies  have  in  many  important  respects  proved 
their  value,  they  have,  nevertheless,  confronted  the  American  people  with  some 
highly  significant  questions. 

For  instance,  how  can  civil  rights  be  safeguarded  and  protected  under  the 
growing  weight  of  administrative  procedure?  Can  basic  civil  rights  be  safely 
left  to  administrative  agencies  necessarily  controlled  and  directed  by  the  prose- 
cution complex? 

Is  it  prudent  to  permit  the  Government  to  become  a  series  of  governments 
within  the  Government,  with  the  courts  closed  to  those  made  subject  to  their 
administrative  rules,  regulations,  and  disciplinary  actions? 

Aren't  we,  the  people,  faced  with  deciding  as  a  matter  of  vital  American  law, 
whether  we  can  justify  clothing  administrative  agencies  with  judicial  im- 
munity? Put  another  way,  should  not  free,  complete,  and  unobstructed  access 
to  the  courts  be  the  inalienable  right  of  every  citizen? 

In  spite  of  the  searching  character  of  these  questions,  we  must  admit  that 
under  the  law,  as  now  interpreted  by  the  Supreme  Court,  administrative  agencies 
have  for  the  most  part  been  made  self-contained,  self-suffi::ient,  and  insulated 
against  judicial  review  in  any  practical  or  fair-minded  meaning  of  the  term. 

In  fact,  under  the  law,  as  now  interpreted  by  the  highest  Court,  appeal  from 
many  of  the  administrative  agencies  is  an  empty  gesture.  At  the  present  time — 
and  this  applies  with  special  force  to  the  actions  of  the  Federal  Trade  Commis- 
sion— the  courts  are  virtually  rubber  stamps,  restricted  in  their  review  cf  the 
sufficiency  of  the  evidence  or  the  appropriateness  of  the  remedy.  In  fact,  the 
administrative  agencies  have  been  made  so  completely  supreme  that  important 
governmental  officials  are  themselves  crying  out  against  the  situation. 

No  one  has  phrased  the  issue  more  dramatically  than  did  Lindsay  C.  Warren, 
Comptroller  General  of  the  United  States,  in  a  recent  statement  before  the  Senate 
Banking  and  Currency  Committee: 

"This  thing  called  'government'  has  reached  such  gargantuan  proportions  that 
it  is  sprawled  all  over  the  lot.  It  has  become  gi-eater  than  Congress,  its  creator, 
and  at  times  it  arrogantly  snaps  its  fingers  in  the  face  of  Congress. 

"The  most  necessary  thing  that  I  know  of  today  along  governmental  lines  is  a 
thoroughgoing  reorganization  of  the  executive  branch  of  the  Government.  It 
should  be  done  scientifically,  but  once  the  decision  is  made,  then  a  bush  ax  or  a 
meat  cleaver  should  be  used.  The  only  way  to  reorganize  is  to  reorganize.  It 
•  calls  for  great  courage.  Duplications  and  overlapping  are  widely  prevalent,  and 
untold  millions  could  be  saved  and  efficiency  increased  to  a  high  degree.  Of 
course,  there  would  be  loud  yelps  and  snarls,  but  that  is  always  true  when  powers 
are  curbed,  consolidations  made,  or  appropriations  reduced  or  discontinued." 

COITRTS  POWEELESS  TO  INTEEFEBE 

The  seriousness  of  this  situation  is  to  be  found  in  status  given  by  the  Supreme 
Court  to  the  War  Labor  Board,  the  Federal  Power  Commission,  and  to  other 
agencies  of  recent  origin.  In  the  highly  critical  field  of  management-labor  rela- 
tions the  highest  court  has  held  that  the  decisions  of  the  War  Labor  Board 
are  not  subject  to  judicial  review.  Even  though  vast  economic  and  social  rights 
are  involved,  the  courts  are  forbidden  to  intrude  just  to  see  that  justice  is  done. 

In  a  recent  case  in  which  the  authority  of  the  Federal  Power  Commission  was 
the  subject  under  consideration,  the  Supreme  Court  held  that  the  courts  may 
not  interfere.  Here  vast  property  rights  are  involved,  the  power  to  make  rates 
is  the  power  to  destroy,  but  in  spite  of  all  this,  the  courts  of  justice  must  keep 
hands  off. 

The  opinion  of  the  Supreme  Court  was  irksome  to  Mr.  Justice  Jackson  that, 
in  liis  dissenting  opinion,  he  expressed  himself  in  these  direct,  challenging  words  : 

"If  we  are  to  hold  a  rate  is  reasonable,  just  because  the  Commission  has  said 
it  was  reasonable,  review  becomes  a  costly,  time-consuming  pageant  of  no  prac 
tical  value  to  anyone."     {Federal  Power  Commission  v.  Hope  Natural  Gas  Com- 
pany, January  .3,  1944.) 

To  claim  that  making  the  War  Labor  Board  and  the  Federal  Power  Commis- 
sion immune  from  judicial  review  is  safe  government  and  true  democracy  seems 
to  me  to  make  a  mockery  of  the  terms. 
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VAST  FTC  AUTHOKITY 

Now,  all  the  criticism  which  can  be  and  has  been  hurled  at  administrative 
agencies  can  with  equal,  if  indeed  not  greater  force,  be  leveled  against  the  Federal 
Trade  Commission.  In  fact,  we  of  the  drug  industry  are  much  more  concerned 
with  the  authority  and  methods  of  oijeration  of  the  FTC  than  of  most  adminis- 
trative agencies.  The  FTC  Act  was  passed  in  1914,  and  the  mere  fact  that  it  was 
virtually  the  first  agency  of  its  kind  is  the  only  justification  for  the  broad,  sweep- 
ing authority  given  it. 

It  is  well  to  bear  in  mind  constantly  that  under  the  FTC  Act,  the  Commission's 
findings  of  fact  are  conclusive,  if  supported  by  evidence.  It  is  noteworthy  that 
the  word  "evidence"  is  not  modified  or  qualified  in  any  form.  The  courts  con- 
strue the  requirement  to  be  "substantial  evidence"  but  that  is  more  technical 
than  real  and  the  courts  uphold  the  Commission  if  there  is  an  evidence  to  sup- 
port its  findings. 

The  Wheeler-Lea  Act,  which  amended  the  FTC  law  to  expand  the  Commission's 
jurisdiction  over  advertising,  brought  forward  with  its  greater  powers  the  old 
immunity  to  elective  court  review  contained  in  the  basic  act  of  1914.  In  other 
words,  even  though  there  may  be  deep-rooted,  honest,  irreconcilable  differences 
of  medical  opinion  with  respect  to  the  basic  facts  set  forth  in  an  advertisement, 
the  Commission  is  empowered  to  make  conclusive  findings  of  fact.  Medical 
men  may  differ,  but  such  differences  do  not  deter  the  Commission  from  actually 
deciding  what  is  the  correct  medical  opinion  on  the  points  involved. 

So  sharply  limited  are  the  powers  of  the  courts  when  i-eviewing  the  FTC  cases 
that  they  must  uphold  the  Commission,  even  though  the  courts,  who  are  by  far 
the  most  expert  in  evaluating  evidence,  are  convinced  that  the  Commission  has 
erred. 

This  was  emphasized  in  the  recent  case  of  hidlana  Quartered  Oak  Company  v. 
Federal  Trade  Commission  (26  Fed.  (2nd)  340),  in  which  the  court  said: 

"I  reluctantly  concur  in  the  result  because  the  Commission  has  made  findings 
of  deception  of  the  public,  which  tliere  is  some  evidence  to  support,  though  in  my 
opinion  it  is  greatly  outweighed  by  contrary  evidence  *  *  *_  Interference 
with  such  couuuercial  usage  does  not  seem  to  me  justifiable,  but  in  view  of  the 
Commission's  findings,  the  court  is  powerless." 

At  this  point,  let  us  ask,  has  not  the  administration  of  justice  become  a  sorry 
spectacle  when  the  courts,  in  cases  such  as  these,  admit  they  are  powerless  to 
meet  the  situation? 

The  attitude  of  the  Supreme  Court,  when  considering  appeals  from  FTC 
decisions,  is  well  set  forth  in  the  Algoma  Lumber  Company  case  (291  U.  S.  67) 
in  which  the  court  said  : 

"The  findings  of  the  Commission  as  to  facts,  if  supported  by  testimony,  shall 
be  coucltisive.  The  Couil  of  Appeals  though  professing  adherence  to  this  man- 
date, honored  it,  we  think,  with  lip  service  only.  In  form,  the  court  determined 
that  the  finding  of  unfair  competition  had  no  stipport  whatever.  In  fact,  what 
the  court  did  was  to  make  its  own  appraisal  of  the  testimony,  picking  and  choos- 
ing for  itself  among  uncertain  and  conflicting  inferences." 

So  that  there  can  be  no  dotibt  as  to  its  position,  the  Supreme  Court,  in  the 
Standard  Education  Society  case  (302  U.  S.  112)  made  the  following  forthright 
statement : 

"The  courts  do  not  have  a  right  to  ignore  the  plain  mandate  of  the  statute 
which  makes  the  findings  of  the  Commission  conchisive  as  to  the  facts  if  sup- 
ported by  testimony.  The  courts  cannot  pick  and  choose  bits  of  evidence  to  make 
findings  of  fact  contrary  to  the  findings  of  the  Commission." 

COMPLAINANT,  PBOSECUTOR,  JUDGE,  AND  JXJBY 

Now,  as  a  practical  matter,  what  does  all  of  this  mean?  In  the  first  place,  as 
the  courts  have  pointed  out,  and  as  many  an  American  business  firm  has  fottnd 
out,  to  its  peril,  the  Commission  simultaneously  carries  on  as  complainant,  judge, 
jury,  and  counsel.  It  decides  that  a  citizen  should  be  proceeded  against,  it  in- 
vestigates, files  its  complaint,  prosecutes  the  case,  decides  it  and  renders  judg- 
ment. 

To  emphasize  the  significance  of  this  situation,  let  me  ask  if  substantial  justice 
would  always  be  assured  if  the  prosecuting  attorney  were  permitted  to  decide 
the  case.  As  things  now  stand,  the  Coitimission  can,  and  as  a  practical  matter 
does  accept  the  evidence  best  suited  to  its  needs.  A  manufacturer,  forced  to 
defend  his  actions  before  the  FTC,  may  match,  and  indeed,  overmatch  the  Com- 
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mission's  witnesses  in  every  basic  respect,  and  yet  the  Commission  can  decide 
tlie  case  on  the  basis  of  the  testimony  offered  by  its  side. 

It  seems  to  me  a  matter  of  plain  common  sense  that  neither  the  FTC  nor  any 
other  governmental  agency  should  function  as  complainant,  prosecutor,  judge, 
and  jury.  No  agency  is  vs^ise  enough,  tolerant  enough,  or  sufficiently  well  balanced 
to  properly  administer  justice  on  any  such  water-tight  basis.  But  not  only 
does  the  Commission  function  as  complainant,  prosecutor,  judge,  and  jury,  but 
for  all  purposes  and  effects  it  is  practically  a  law  unto  itself.  Appeal  from  its 
decisions  is  of  little  or  no  value. 

If  we  contrast  the  basic  procedure  of  the  Federal  Trade  Commission  with  that 
of  the  Food  and  Drug  Administration,  the  uncontrolled  authority  of  the  Com- 
mission stands  out  in  bold  relief.  The  FDA,  in  the  enforcement  of  the  Food, 
Drug,  and  Cosmetic  Act,  has  no  power  to  issue  orders,  stipulations,  or  to  make 
final  decrees  of  any  kind.  Once  it  becomes  necessary  to  try  a  case,  FDA  and  the 
defendant  appear  in  a  court  of  law  where  the  evidence  on  both  sides  is  fully 
presented,  and  the  case  is  tried  in  conformity  with  established  rules  of  judicial 
procedure. 

FDA-FTC  BASIC  DIFFERENCES 

Under  the  FTC  law  the  Commission,  as  the  courts  have  taken  pains  to  point 
out,  serves  as  "complainant,  judge,  jury,  and  counsel"  (John  Bene  v.  F.  T.  C, 
229  Fed.  468).  Under  the  Food,  Drug,  and  Cosmetic  Act,  all  issues  of  fact  are 
determined  in  open  court. 

And  will  anyone  contend  that  the  Food  and  Drug  Administration  has  not  been 
fully  as  effective  as  the  Federal  Trade  Commission  in  the  performance  of  its  duly 
delegated  tasks?  As  a  matter  of  fact,  can  the  enforcement  record  of  FDA  be 
matched  by  any  other  agency  of  the  Federal  Government?  Does  not  the  record 
of  constructive  accomplishment  of  FDA  show  conclusively  that  the  water-tight 
powers  of  FTC  to  decide  what  the  evidence  is,  is  not  necessary  to  the  effectuation 
of  congressional  policy  or  the  realization  of  governmental  objectives? 

Now,  this  brings  us  to  a  consideration  of  the  Reece  bill,  which  was  introduced 
in  the  House  by  the  Honorable  B.  Caroll  Reece,  of  Tennessee,  and  is  identified 
as  H.  R.  2390. 

The  principal  purpose  of  the  Reece  bill,  in  the  plainest  English,  is  to  require 
the  Commission  to  base  its  rulings  on  a  preponderance  of  the  evidence.  It  would 
permit  a  defendant  to  come  into  court  for  a  full,  complete,  and  impartial  evalua- 
tion of  the  evidence.  The  complete  record  of  the  case  would  be  reviewed  and 
the  court  would  determine  whether  or  not  the  Commission  had  predicated  its 
conclusions  upon  the  preponderance  of  the  evidence.  The  Reece  bill  is  limited 
to  minimizing  the  hazards  and  removing  the  booby  traps  inherent  in  prevailing 
Federal  Trade  Commission  procedure. 

That  the  passage  of  the  Reece  bill  is  highly  desirable  seems  to  me  pretty  well 
set  forth  in  the  statement  which  Mr.  Reece  made  to  the  House  of  Representatives 
recently  (Congressional  Record,  p.  A1117,  March  6,  1945).  In  his  statement 
Mr.  Reece  made  it  clear  that,  "As  the  law  is  now,  the  scope  of  judicial  review 
of  the  Commission's  orders  to  cease  and  desist  is  so  narrow  as  to  afford  hardly 
any  relief  at  all.  In  an  increasing  number  of  cases  the  courts  are  declaring  their 
impotence  to  review  the  findings  of  fact  or  the  application  of  the  remedy — or  to 
prevent  an  unauthorized  proceeding." 

To  drive  home  the  point,  Mr.  Reece  declares  that  the  "appellate  courts  are 
obliged  to  sustain  its  decisions  in  spite  of  the  fact  that  the  weight  of  the  evidence 
may  be  strongly  to  the  contrary.  The  courts  need  read  only  one  side  of  the 
case,  and,  if  they  find  any  evidence  there,  the  administrative  action  is  to  be 
sustained  and  the  record  to  the  contrary  ignored. 

"The  bill  would  cure  this.  It  would  enable  the  courts  to  examine  the  evidence 
on  behalf  of  the  respondent  and  to  assure  the  decision  of  these  cases  according 
to  the  weight  of  the  evidence." 

Emphasizing  the  i)eculiar  qualities  of  the  Commission's  authority,  Mr.  Reece 
further  declares  that  "the  nature  of  the  Commission's  proceedings  is  such  as  to 
make  it  highly  appropriate  for  the  courts  to  review  the  whole  record  of  the 
evidence  upon  which  the  Commission  has  acted.  Commission  cases  involve  de- 
cision on  pure  questions  of  fact — questions  peculiarly  within  the  province  of  the 
courts.  By  empowering  the  courts  to  review  tlie  facts,  the  amendment  draws 
upon  the  fundamental  offices  and  the  historical  experience  of  the  judiciary  and 
operates  to  separate,  in  a  substantial  degree,  the  prosecution  and  judicial  func- 
tions which,  as  the  law  now  stands,  are  combined  in  the  Commission." 
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It  must  be  made  clear  that  the  basic  purpose  of  the  Reece  bill  is  to  reinstate 
sound  principles  of  American  law  into  FTC  procedure.  Should  the  Reece  bill 
be  passed,  the  defendant  in  FTC  cases  would  be  given  his  day  in  court  in  the 
proper  use  of  the  term.  It  would  do  away  with  the  heads-I-win-tails-you-lose 
brand  of  administrative  justice.  Not  only  would  it  require  the  Commission  to 
predicate  its  action  upon  a  preponderance  of  evidence,  but  it  would  open  the 
courts  to  every  defendant  who  sought  a  fair-minded,  comprehensive,  and  search- 
ing review  of  the  order  with  which  the  Commission  had  confronted  him. 

REVIEW  ESSENTIAL  TO  CIVIO  RIGHTS 

Now,  in  making  these  observations,  I  do  not  mean  to  assert  that  the  FTC  has 
not  been  a  highly  beneficial  agency  of  Government.  It  has  much  constructive 
accomplishment  to  its  credit.  It  has  substantially  curtailed  unfair  competition, 
and  it  has  in  general  raised  the  moral  tone  of  many  business  practices.  It  has 
exercised  a  salutary  influence  upon  the  advertising  of  drugs  and  medicines  and 
cosmetics,  and  has  fashioned  the  outlook  of  the  drug  and  cosmetic  industries  to  a 
higher  pattern  than  had  once  been  the  case. 

But  its  record — which  I  admit  is  rather  imposing — does  not  justify  the  one- 
sided procedure  which  it  follows,  nor  the  lop-sided  justice  which  frequently 
results.  While  the  Commission  must,  as  a  practical  matter,  institute  the  prose- 
cution and  collect  the  evidence,  there  is  certainly  grave  doubt  as  to  the  propriety 
of  its  determining  the  verdict. 

Certainly  if  it  is  to  be  permitted  to  determine  the  verdict  which  may,  and 
frequently  does,  involve  basic  civil  rights,  then  surely  every  fact  leading  up  to 
the  verdict  should  be  subject  to  judicial  investigation  and  review. 

As  I  see  the  situation,  the  passage  of  the  Reece  bill  is  absolutely  essential  to 
the  stability  and  security  of  important  segments  of  the  drug  indnstry.  It  does 
not  require  much  stretch  of  the  imagination  to  see  that  under  the  present  set-up 
the  Commission  could  place  the  industry  in  a  strait-jacket,  insofar  as  many  of 
its  necessary  activities  are  concerned. 

If  the  Commission  is  to  continue  as  the  sole  judge  of  the  facts  and  as  the  sole 
expositor  of  the  law,  it  follows  that  the  industry  must  conform  to  whatever 
policies  the  Commission  may  feel  inclined  to  dictate. 

The  Commission  may  announce  its  own  conception  of  professional  rectitude,  its 
own  brand  of  advertising  morality,  its  own  pattern  of  business  conduct.  In  other 
words,  it  is  possible  for  the  Commission  to  regiment  these  segments  of  the  drug 
industry  to  any  degree  and  to  any  manner  which  it  arbitrarily  conceives. 

Now,  obviously,  all  the  assertions  I  have  made  with  respect  to  the  arbitrary 
power  of  the  Federal  Trade  Commission  over  the  drug  industry  applies  in  full 
force  an  deffect  to  any  industry.  The  Commission,  as  the  law  now  reads,  may 
remake,  revise,  or  refashion  any  business  through  the  simple  device  of  declaring 
that  certain  of  its  practices  constitute  unfair  competition. 

Of  course,  we  can  expect  the  Commission  to  fight  the  bill,  and  we  can  expect 
it  to  make  the  best  fight  possible.  Agencies  never  voluntarily  give  up  authority. 
As  Comptroller  General  Warren  remarked,  "There  are  always  loud  yelps  and 
snarls  when  administrative  powers  are  curbed." 

Not  only  should  the  Reece  bill  be  passed  because  of  the  specific  purposes  it 
serves  but  success  with  this  one  piece  of  legislation  will  give  encouragement  and 
impetus  to  the  efforts  of  all  serious-minded  citizens  who  are  convinced  that 
administrative  agencies  must  be  held  to  sharply  defined,  limited  powers,  and  that 
the  right  to  judiciol  review  of  administrative  actions  is  an  inalienable  right  of 
every  American. 

Mr.  Rabin.  Mr.  Frates. 

STATEMENT  OF  GEORGE  H.  FEATES,  REPRESENTING  THE 
NATIONAL  ASSOCIATION  OP  RETAIL  DRUGGISTS 

Mr.  Frates.  Mr.  Chairman  and  gentlemen  of  the  committee,  my 
name  is  George  H.  Frates.  I  am  the  Washington  representative  of 
the  National  Association  of  Retail  Druggists,  an  organization  com- 
posed of  30,000  independent  retail  pharmacists  practicing  their  pro- 
fission  in  every  State  of  the  Union  and  in  the  District  of  Columbia. 
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Its  membership  also  includes  State  and  local  pharmaceutical  associa- 
tions in  every  part  of  the  United  States. 

We  are  present  today  to  offer  our  support  to  the  Honorable  Carroll 
Reece  in  behalf  of  H.  R.  2390. 

As  retail  druggists,  we  are  constantly  concerned  about  the  Federal 
Trade  Commission's  and  the  Food  and  Drug  Administration's  rulings. 

Under  the  provisions  of  the  law,  as  it  now  stands,  the  Federal  Trade 
Commission  may  issue  a  cease-and-desist  order  against  a  manufac- 
turer of  proprietary  medicine  because  of  predetermined  alleged  mis- 
statements in  the  advertising  of  a  particular  product.  Conversely, 
the  Food  and  Drug  Administration  is  concerned  with  the  labeling 
of  a  given  product  and  sits  in  judgment  and  governs  the  purity  and 
efficaciousness  of  any  medicine  sold  in  interstate  commerce.  Thus,  we 
have  dual  authority  endorsed  by  two  separate  Federal  agencies  in 
respect  to  the  sale  of  medicine. 

Under  these  circumstances,  it  is  difficult  for  a  manufacturer  to  know 
or  understand  his  rights  and  privileges.  If  his  label  has  passed  the 
scrutiny  of  the  Food  and  Drug  Administration,  he  might  find  that 
the  Federal  Trade  Commission  will  object  to  his  advertising.  The 
irksome  overlapping  of  jurisdiction  between  the  Federal  Trade  Com- 
mission and  the  Food  and  Drug  Administration  is  complicated  to  say 
the  least. 

In  our  opinion,  if  H.  R.  2390  is  passed,  it  will  place  all  labeling  con- 
trol exclusively  under  the  Food  and  Driig  Administration.  It  will 
give  the  circuit  court  of  appeals  power  to  review  any  Federal  Trade 
Commission  ruling,  particularly  as  to  determining  whether  or  not 
"preponderance  of  evidence"  supports  the  Federal  Trade  Commis- 
sion's position.  Likewise,  it  places  a  ceiling  of  $10,000  on  penalties 
for  violating  FTC  orders. 

As  the  law  now  stands,  astronomical  figures  could  be  assessed  against 
any  violator.  For  example,  each  issue  of  a  newspaper  carrying  an  ad- 
vertisement declared  to  be  in  violation  and  having  a  circulation  of 
250,000  could  be  used  as  an  instrument  in  penalizing  a  manufacturer 
for  each  separate  issue  of  the  newspaper  carrying  the  advertisement  in 
question. 

Whether  due  to  usurpation,  misinterpretation,  or  actual  legal  au- 
thority, the  overlapping  jurisdiction  over  labeling  should  cease. 

Our  Constitution  provides  that  we  shall  have  Government  com- 
posed of  counterbalancing  legislative,  executive,  and  judicial  depart- 
ments. 

The  purpose  and  intent  of  H.  R.  2390,  as  now  written,  is  that  some 
measure  of  this  counterbalancing  be  restored  to  at  least  one  bureau 
that  many  of  us  believe  exercises  all  three.  If  this  be  true,  then  the 
cure  rests  with  the  legislative  branch  of  the  Government.  It  is  with- 
in the  power  of  the  Congress  to  define  the  powers  of  any  bureau  it 
creates  or  permits  to  function.  We  believe  that  most  of  the  judiciary 
will  welcome  such  an  act.  Many  who  hold  bureau  jobs  will,  logically, 
oppose  it  on  "principle." 

Reference  is  again  made  to  false  advertisement.  The  term  means 
an  advertisement  other  than  labeling,  which  is  misleading  in  a  ma- 
terial respect;  and  in  determining  whether  an  advertisement  is  mis- 
leading, there  shall  be  taken  into  account  not  only  representations 
made  or  suggested  by  statement,  word,  design,  device,  sound,  or  any 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  111 

i'ombination  thereof,  but  also  the  extent  to  which  the  advertisement 
fails  to  reveal  facts  material  in  the  light  of  such  representations. 

H.  R.  2390  is  proposed  with  a  view  to  overcoming  the  conflict  in  the 
jurisdiction  of  the  two  Federal  agencies  which  atl'ect  the  regulation 
of  commerce  in  food,  drugs,  devices,  and  cosmetics. 

The  Federal  Food,  Drug,  and  Cosmetic  Act  is  administered  by  the 
Food  and  Drug  Administration  of  the  Federal  Security  Agency.  It 
applies  to  the  composition  and  labeling  of  foods,  drugs,  and  cosmetics 
and  therapeutic  devices.  The  Federal  Trade  Commission  adminis- 
ters the  Federal  Trade  Commission  Act.  That  act  is  designed  to  pre- 
vent the  false  advertisement  of  foods,  drugs,  cosmetics,  and  thera- 
peutic devices. 

We  believe  that  the  intention  of  Congress  should  be  to  formulate 
a  pattern  of  regulation  which  would  operate  smoothly  as  a  whole 
without  conflict  between  the  agencies  administering  the  two  laws. 
Conflict,  however,  has  developed  and  it  has  grown  largely  out  of  the 
administration  of  the  Federal  Trade  Commission  Act. 

The  Wheeler-Lea  Act  expressly  excludes  labeling  from  the  defini- 
tion of  the  term  "false  advertisement."  This  exclusion  was  to  insure 
again  dual  administration  as  to  the  contents  of  the  labeling  of  these 
products  because  the  regulation  of  the  labeling  was  made  the  subject 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 

The  nature  of  the  proceedings  with  respect  to  advertising  cases  is 
such  as  to  make  it  quite  appropriate  for  the  courts  to  review  the  evi- 
dence upon  which  the  Commission  has  acted.  The  advertising  cases 
involved,  decision  on  pure  questions  of  fact' — questions  peculiarly 
within  the  province  of  the  court. 

The  National  Association  of  Retail  Druggists  believes  that  H.  R. 
2390  is  a  good  bill  and  that  its  enactment  into  law  will  clarify  the 
misunderstanding  and  confusion  now  existing  because  of  conflicting 
decisions  often  rendered  by  the  two  governmental  agencies  involved. 

I  thank  you. 

(The  following  was  submitted  for  the  record:) 

Statement  by  Egbert  E.  CanfiBld,  of  Wise,  Corlett  &  Canfield,  Attorneys 

AT  Law,  New  York  City 

My  name  is  Robert  E.  Canfield.     I  reside  at  Port  Wasliin^on,  N.  Y. 

I  am  a  practicing  lawyer  with  tlie  firm  of  Wise,  Corlett  &  Canfield,  with  ofl5ces 
at  122  East  Forty-second  Street,  New  York  City,  and  have  represented  or  par- 
ticipated in  the  defense  of  many  respondents  in  a  number  of  proceedings  before 
the  Federal  Trade  Commission.  My  practice  also  involves  counsel  and  advice 
to  several  trade  associations  and  industrial  groups. 

I  api)ear  in  support  of  H.  R.  2390.  sometimes  referred  to  as  the  Reece  bill, 
which  would  amend  the  Federal  Trade  Commission  Act  in  several  respects  and, 
while  I  am  entirely  sympathetic  to  all  of  the  amendments  suggested,  my  prin- 
cipal interest  and  concern  is  with  the  proposal  to  amend  section  ^^  (c)  of  the 
act  so  as  to  require  a  preponderance  of  evidence  to  support  a  finding  of  fact  by 
the  Commission. 

May  I  say,  also,  that  I  am  not  representing  or  speaking  for  any  trade  asso- 
ciation or  organization,  although  two  of  them  with  whom  I  have  discussed  the 
matter,  American  Paper  and  Pulp  Association  and  Tag  Manufacturers  Institute, 
liave  expressed  approval  of  my  making  this  statement  and  approved  of  the  Reece 
bill.  I  have  no  doubt  but  that  others,  if  consulted,  would  take  a  similar  position. 
I  am  making  this  statement  in  my  individual  capacity  as  a  citizen  and  as  a 
member  of  a  profession  having  close  contact  with  the  Federal  Trade  Commission 
Act  and  its  administration.  I  also  desire  to  emphasize  that  what  I  am  about 
to  say  is  in  no  way  to  be  interpreted  as  a  personal  attack  upon  the  Commission, 
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its  members,  its  agents,  or  its  employees,  and,  while  I  shall  be  somewhat  critical 
when  candor  compels,  my  criticism  is  intended  to  be  entirely  impersonal  and 
without  rancor. 

Of  late  years  we  have  witnessed  an  enormous  expansion  in  this  country  of 
what  has  come  to  be  known  as  administrative  law.  Because  of  the  complexity 
of  modei-n  liie,  tlie  public  needs,  the  exigencies  of  war,  the  genesis  and  growth 
of  abuses  of  one  kind  or  another,  and  various  other  reasons,  we  have  been  sub- 
jected to  a  degree  of  regulation  of  our  individual  affairs  which  was  once  unknown 
and  undreamed  of.  Whether  much  of  this  regulation  is  necessary  or  desirable 
is  a  question  upon  which  there  is  great  difference  of  opinion  which  we  need  not 
here  discuss.  I  believe,  however,  that  no  one  will  dispute  the  fact  that  such 
regulation  as  may  be  required  or  imposed  should  be  reasonable  in  extent,  justly 
and  efficiently  administered,  and  designed  to  achieve  its  purpose  within  vhe 
framework  of  our  constitutional  safeguards  and  established  I'ules  of  law. 

The  Federal  Trade  Commission  is  one  of  our  oldest  administrative  agencies 
in  the  regulation  of  trade  and  commerce.  There  was  need  for  its  creation,  and  in 
its  comparatively  long  life  it  has  served  a  variety  of  useful  purposes.  To  do  this 
it  has  been  invested  with  wide  powers  of  investigation  and  control,  and  these 
have  been  uniformly  upheld  by  the  courts.  In  the  field  which  we  are  now  con- 
sidering it  has  issued  countless  orders  against  individuals  and  groups  com- 
manding them  to  cease  and  desist  from  methods  and  practices  which  it  has 
found  to  be  in  violation,  actual  or  threatened,  of  the  antitrust  laws  or  other 
statutes  governing  our  trade  and  commerce  at  home  and  abroad.  These  orders, 
unless  vacated  or  modified  on  review,  are  enforceable  through  the  circuit  courts 
of  appeals  and  have  the  effect  of  an  injunction  obtained  after  a  due  trial  of  the 
issue  in  a  court  of  equity. 

Because  of  this  it  becomes  important  to  examine  the  basis  of  any  action  taken 
by  the  Commission  against  the  one  or  more  respondents  against  whom  pro- 
ceedings are  brought.  As  we  all  know,  the  Department  of  Justice  brings  many 
civil  suits  in  equity  to  restrain  violation  of  the  Sherman  Act.  The  Attorney 
General  commences  these  actions  when  his  preliminary  investigation  satisfies 
him  tl  at  the  law  is  being  or  is  about  to  be  violated.  The  United  States  is  the 
complainant  and  the  case  is  presented  to  and  tried  before  a  district  judge  who 
has  no  connection  with  any  party.  The  complainant,  as  in  any  other  case,  has 
the  burden  of  iiroof  and  is  required  to  prove  its  case  by  a  preponderance  of 
credible  evidence.  The  recognized  rules  of  evidence  apply  and  any  hearsay 
or  other  incompetent  evidence  is  rigidly  excluded.  If  the  proof  for  the  com- 
plainant outweights  that  of  the  defendant,  an  injunction  issues.  If  the  weight 
of  the  evidence  is  the  other  way,  the  complaint  is  dismissed,  and  the  defendant 
goes  his  way.     Such  is  the  law  of  the  land. 

But  consider  the  procedure  before  the  Commission.  Here  the  Commission, 
through  its  agents,  makes  a  preliminary  investigation.  If  the  result  appears 
to  warrant  further  proceeding,  the  Commission  issues  its  complaint  against  the 
supposed  offenders  who  must  then  answer  or  submit  to  an  order  issued  on  their 
default.  In  principle,  the  procedure  is  the  parallel  to  that  of  the  Department 
of  Justice  in  bringing  a  civil  suit  for  injunction.  In  practice,  however,  it  is  quite 
different. 

The  complaint  is  issued  by  the  Commission  in  accordance  with  the  rules  made 
by  the  Commission.  It  is  not  and  need  not  be  in  the  form  of  a  pleading  in 
equity.  No  demurrer  lies  against  it.  It  is  usually  drawn  in  broad  terms  which 
includes  conclusions  both  of  fact  and  of  law  which  could  not  be  sustained  in  a 
suit.  The  respondents  who  must  defend  themselves  against  a  broad  charge  of 
conspiracy  to  fix  or  manipulate  prices  or  production  cannot  obtain  any  bill  of 
particulars.  Nor  can  they  move  to  dismiss  for  any  reason  or  take  any  effective 
steps  to  narrow  the  issues.  All  they  can  do  is  to  admit  or  deny  what  appears 
in  the  complaint  and  proceed  to  hearing  on  the  issues  so  raised. 

In  a  court  of  equity  tlie  case  is  heard  by  a  district  judge  who  has  no  connec- 
tion whatever  with  either  party  to  the  controversy.  The  evidence  adduced  must 
be  competent,  relevant,  and  material  under  the  long-established  rules  of  evidence. 
Hearsay,  rumor,  and  speculation  are  barred.  The  trial  is  held  in  the  district 
where  one  or  more  of  the  alleged  conspirators  resides  or  can  be  found  and,  once 
begun,  is  usually  completed  without  a  break. 

In  a  case  before  the  Commission,  the  trial  is  replaced  by  a  series  of  hearings 
before  an  examiner  who  is,  himself,  a  salaried  employee  of  the  Commission. 
He  knows  full  well  that  his  employer,  the  Commission,  has  investigated  the 
case  and  has  issued  a  complaint  which  would  not  have  been  issued  had  the 
Commission  thought  that  there  was  no  basis  for  the  charges.     Say  what  you  like. 
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this  fact  alone  is  sufficient  to  create  in  the  mind  of  the  examiner  an  impression 
that  the  respondents  are  probably  guilty.  This  has  been  demonstrated  time  and 
again  by  the  tendency  of  the  examiners  to  magnify  everything  offered  by  the 
Commission  and  minimize  or  ignore  the  evidence  of  the  respondents.  Illustra- 
tions of  this  will  be  given  later.  I  have  not  the  figures,  but  I  would  not  hesi- 
tate to  say  that  the  dismissals  of  equity  complaints  by  the  courts  overwhelmingly 
outnumber,  in  proportion,  the  reports  of  examiners  favorable  to  respondents 
before  the  Commission.  In  sliort,  the  examiner  is  almost  invariably  what  we 
sometimes  call  a  "hanging  judge"  and,  notwithstanding  his  desire  to  be  impartial, 
he  almost  always  is  unconsciously  biased  in  favor  of  his  employer.  This  is  not 
said  with  any  animus  against  the  examiner.  It  is  merely  a  statement  of  a 
perfectly  human  trait  as  observed  from  ex{>erience. 

The  examiner  is  not  bound  by  any  formal  rules  of  evidence.  He  may,  and 
frequently  does,  admit  hearsay — and  sometimes  even  double  or  triple  hearsay — 
rumor,  gossip,  speculation,  and  report. 

For  example,  in  a  recent  case  the  examiner  admitted,  over  objection,  as  evi- 
dence of  what  transpired  at  a  meeting,  a  letter  from  a  person  who  did  not 
attend  stating  that  another  person  who  also  did  not  attend  told  him  that  he 
had  talked  to  still  another  person  who  told  him  what  yet  another  person  had 
said  at  the  meeting. 

Thousands  of  letters  and  documents  are  permitted  to  encumber  the  record 
merely  because  they  may  contain  some  reference  to  a  "price"  or  a  "competitor" 
or  an  "understanding"  notwithstanding  that  the  context  on  its  face  negatives  any 
connection  with  the  issues.  This,  of  course,  results  in  a  record  and  expense  far 
beyond  any  reasonable  or  necessary  scope  and  a  corresponding  handicap  to  any 
intelligent  or  effective  review  of  the  proceedings.  The  mere  expense  of  an 
appeal  is  often  a  deterrent  to  an  assertion  of  individual  rights.  The  Commission, 
of  course,  cares  nothing  about  this,  since  its  disbursements  are  made  from  the 
public  funds. 

The  hearings  themselves  may  extend  over  a  period  of  years  and  often  held 
in  an  area  covering  the  entire  continent  from  the  Atlantic  to  the  Pacific.  Here 
again  the  matter  of  expense  is  a  serious  one  for  the  respondents  whose  counsel 
must  attend  every  hearing  wherever  held  but  is  of  no  concern  to  the  Commission. 

When  these  hearings  are  completed,  the  examiner  prepares  his  rejxnt  on  the 
evidence.  The  law  says  that  the  findings  of  the  Commission  shall  be  con- 
clusive if  supported  by  evidence,  and  it  is  his  business  to  find  the  evidence. 
The  result  is  that  he  combs  the  enormous  record,  page  by  page  and  line  by  line, 
in  search  of  anything  which  will  support  or  can  be  made  to  support  the  claims 
of  conspiracy  exhibited  in  the  complaint.  He  goes  through  every  exhibit  with 
the  same  care  and  the  same  purpose.  He  usually  finds  what  he  is  looking  for 
and,  having  done  so,  proceeds  to  sustain  all  of  the  charges  made.  It  makes 
no  difference  what  may  be  the  evidence  to  the  contrary — he  can  disregard  it  or 
disbelieve  it.  All  he  needs  is  some  evidence  and  his  objective  is  gained.  Let 
me  illustrate. 

Some  years  ago,  the  Commission  issued  a  complaint  of  price  fixing  against  a 
number  of  manufacturers  of  book  paper  and  their  trade  association  for  which 
I  am  counsel.  One  of  the  charses  was  that  the  respondents  had,  during  the 
period  of  NRA,  promulgated  and  published  in  printed  form  a  set  or  code  of 
trade  customs  by  which  all  agreed  to  be  bound  in  selling  paper  and  which,  it 
was  claimed,  tended  to  produce  uniformity  of  prices  and  to  restrain  trade.  It 
was  further  alleged  that  after  the  NRA  had  been  abolished,  these  allegedly 
restrictive  customs  had  continued  to  be  observed  by  agreement  among  the 
respondents. 

Now,  everybody  knows  what  a  custom  is.  It  is  a  voluntary  rule  of  conduct 
which  has  been  observed  as  a  matter  of  habit  since  time  immemorial  and  is 
universally  followed  as  a  matter  of  course.  It  is  customary  to  raise  one's  hat 
tct  a  lady ;  it  used  to  be  customary  for  a  baker  to  sell  13  rolls  as  a  "baker's 
dozen"  ;  6  percent  was  once  the  customary  rate  of  interest,  and  so  forth.  Trade 
customs  have  existed  since  the  beginning  of  recorded  history.  Contracts  have 
been  interpreted  in  their  light.  Everyone  has  taken  them  for  granted  and 
observed  them  as  a  matter  of  course.  Exceptions  have  always  been  made  to  suit 
particular  circumstances,  but  the  customs  have  persisted  and  nobody  has  given 
them  a  second  thought.  Frequently,  as  in  this  case,  they  have  been  printed 
and  issued  in  booklet  form  for  convenient  reference  and  for  the  information  of 
all  concerned.  Neither  before  nor  since  the  NRA  has  there  been  any  agreement 
that  they  must  be  observed  in  any  case. 
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The  examiner  in  the  book  paper  case  was  therefore  hard  put  to  it  to  find 
any  evirlenre  to  support  the  Commission's  charges  that  the  respondents  had 
agreed  in  this  regard.  But,  as  usual,  lie  combed  the  record,  and  at  last  his 
pa*^ience  was  rewarded. 

It  was  revealed  that"  one  witness  had  testified,  in  response  to  the  usual  lead- 
ing questions,  that  after  the  NRA  had  been  abolished,  the  industry's  trade  cus- 
toms had  continued  to  be  observed  "by  common  consent."  Those  three  words 
are  quoted,  for  they  were  used  by  the  witness  himself.  Now,  every  custom  the 
world  has  ever  seen,  in  industr.y  or  elsewhere,  has,  from  the  beginning  of  time, 
been  observed  by  "common  consent."  Without  that,  there  could  be  no  custom 
at  all.  None  could  even  have  genesis  wit-hout  it.  What  the  witness  was  trying 
to  say.  of  course,  was  that  the  old  customs,  as  they  had  always  been  known  and 
recosnizpd  as  a  matter  of  course,  continued  to  be  observed  after  the  demise 
of  the  NRA  simply  as  a  matter  of  habit  or  common  assumption.  And  he  so 
testified  to  his  meaning  when  interrogated  on  cross-examination.  Moreover, 
as  against  the  testimony  of  this  one  man,  at  least  20  others  stated,  under  oath, 
that  the  trade  customs  were  exactly  what  they  purported  to  be — customs  which 
had  grown  up  with  the  industry  from  its  earliest  days,  taken  for  granted  by 
everyone  and  by  implication  made  a  part  of  every  transaction  imless  specifically 
excepted  in  given  cases.  The.v  further  swore  thnt  nobody  was  or  ever  had  been 
bound  by  them  by  any  agreement  or  understanding  or  was  compelled  to  adhere 
to  them  in  any  way.  Every  witness  so  testif.ving  was  a  man  of  education  and 
integrity,  no  contradiction  was  attempted,  and  there  was  no  suggestion  that  they 
were  not  telling  the  truth.  But  nevertheless,  in  spite  of  the  fact  that  the  testi- 
mony, including  that  of  the  witness  who  used  the  term  "common  consent."  was 
100  percent  against  him,  the  examiner  found  and  reported  as  a  fact  that  the 
trade  custom  hfid  b°en  carried  forward  and  observed  by  agreement  after  the 
protection  of  NRA  had  been  removed.  What  court  of  equity  of  your  acquaint- 
ance or  mine  would  have  made  that  finding  on  such  a  record?  Let  me  illus- 
trate further. 

In  a  recent  proceeding  against  the  tag  industry  and  its  members,  still  pending 
before  the  Commission,  an  issue  was  raised  with  respect  to  the  effect  upon 
prices  and  competition  of  an  open  price  reporting  plan  used  by  the  respondents. 
In  that  case  the  evidence  showed  that  every  price  involved  in  every  transaction 
was  publicly  reported  after  the  transaction  had  been  fully  closed.  The  plan 
operated  on  the  principle  employed  by  the  stock  and  commodity  exchanges 
throughout  the  country.  Counsel  for  the  Commission  called  two  witnesses, 
identified  as  economists  in  the  emnloy  of  the  Commission,  who  claimed  and 
were  accorded  the  privilege  of  testifying  as  "experts."  These  gentlemen  testi- 
fied, in  effect,  that  a  price  list,  subiect  to  change  without  notice,  filed  with  the 
understanding  that  the  seller  could  and  would  devia<^e  from  it  whenever  he 
felt  like  it,  but  that  subject  to  such  deviations,  it  would  remain  in  effect  until 
such  time  as  he  saw  fit  to  change  it,  would  have  a  tendency  to  stabilize  futui'e 
prices.  Nothing  in  their  testimony  related  to  any  system  shown  to  have  been 
employed  by  the  respondents,  and  their  cross-examination  revealed  that  neither 
of  them  had  luade  any  study  of  the  facts  of  the  case  nor  had  any  knowledge  at 
all  of  the  tag  industry  or  its  operation.  Opposed  to  them  was  the  testimony  of 
a  nationally  known  economist,  retained  by  the  respondents,  skilled  in  this  field 
and  who  had  made  an  exhaustive  study  of  the  tag  industry  and  the  manner  in 
which  it  was  and  had  been  conducted.  Commenting  on  the  price-reporting 
system  used  by  the  respondents,  he  gave  it  as  his  considered  opinion  that  it 
would  improve  the  open,  competitive  character  of  the  industry.  There  can  be 
no  question  about  the  relative  weight  of  testimony,  yet  the  examiner  in  finding 
against  the  respondents,  relied  heavily  on  the  Commission  witnesses  while 
utterly  ignoring  all  testimony  of  respondents'  witness  to  the  contrai'y.  In  a 
court  of  equity,  it  is  inconceivable  that  the  Commission's  witnesses  would  have 
been  permitted  to  give  any  opinion  evidence  at  all  since  it  would  have  been 
utterly  impossible  for  them  to  qualify. 

These  are  merely  two  illustrations  which  in  my  own  experience  could  be  multi- 
plied many  times.  But  they  show  the  trend  of  thought  of  the  examiners  and  the 
bias  to  which  respondents  in  these  proceedings  are  constantly  exix>sed.  Of 
course,  the  examiner's  report  is  merely  advisory  and  is  in  no  way  binding  upon 
the  Commission,  but  who  will  pretend  that  the  Commission  which  neither  hears 
the  witnesses  nor  observes  their  den\eanor  is  not  guided  almost  entirely  by  what 
the  examiner  says?  True,  we  may  file  exceptions  to  the  examiner's  report  nnd 
argue  them  to  the  Commission,  but  it  is  idle  to  suppose  that  the  Commission,  with 
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its  enormous  burden  of  work,  can  devote  tlie  time  required  to  examine  in  detail 
all  of  these  exceptions  which,  because  of  the  laxity  in  the  matter  of  evidence, 
must  always  be  very  numerous  in  any  important  case.  Furthermore,  to  reject 
the  report  of  the  examiner  is  to  disavow  the  work  and  conclusions  of  their  own 
trusted  a^ent.  which  they  naturally  would  be  anxious  to  avoid  if  possible. 

The  real  vice  of  the  situation  represents  a  combination  of  two  elements.  The 
first  is  that  the  Commission  acts  as  prosecutor,  judge,  and  jury.  Being  one  and 
the  same,  and  being  no  more  than  human,  the  jury  is  anxious  to  give  a  verdict 
for  the  prosecutor  and  the  judge  wants  so  to  instruct  the  jury  as  to  permit  them 
to  convict.  The  second  element  is  that,  as  the  law  is  now  written,  the  prosecu- 
tion need  not  prove  its  case  beyond  a  reasonable  doubt  nor  even  by  a  preponder- 
ance of  the  evidence.  All  it  needs  is  "evidence"  and  conviction  is  assured  beyond 
even  the  power  of  the  courts  to  undo. 

That  the  respondents  must  suffer  under  such  procedure  is  self-evident.  To  say 
to  a  man  that  he  must  forthwith  cease  and  desist  from  a  practice  which  may  be  a 
principle  factor  in  his  business,  and  its  success  is  a  serious  matter.  He  should 
not  be  so  compelled  unless  it  shall  be  established  that  he  has  in  some  way  violated 
the  law  of  the  land  or  that  he  threatens  to  do  so.  It  matters  little  to  the  victim 
that  a  court  of  equity  would  refuse  to  enjoin  him  from  doing  what  he  does  if  the 
Federal  Trade  Commission  can  order  him  to  abandon  a  practice  on  the  same 
evidence,  or  lack  of  it,  which  the  court  would  reject  as  insufficient  and  where 
that  evidence  must  be  taken  by  the  court  on  review  to  be  conclusive  if  it  exists 
at  all.  It  does  not  seem  unreasonable  to  observe  that  if  the  defendant  is  pro- 
tected in  court  in  a  suit  for  an  injunction,  he  should  have  the  same  protection 
as  a  respondent  before  the  Commission  which  is  judging  its  own  proceeding  in 
an  effort  to  obtain  exactly  the  same  final  result.  That  he  who  makes  a  charge 
must  sustain  the  burden  of  proof  has  been  a  fundamental  rule  of  justice  in  this 
country  from  the  beginning,  and  it  is  impossible  for  me  to  understand  why  it 
should  be  flouted  as  it  is  by  the  so-called  administrative  tribmials. 

Yet  that  is  so.  In  case  after  case,  the  circuit  courts  of  appeals  and  the 
Supreme  Court  of  the  United  States  have  held  consistently  that  it  was  the 
intent  of  the  Congress  to  confer  upon  tlie  Commission  exclusively  the  power  to 
weigh  the  evidence  and  find  the  facts.  The  courts  have  sustained  the  Commis- 
sion wherever  on  the  record  there  could  be  found  any  evidence  beyond  a  mere 
suspicion  or  scintilla,  regardless  of  the  proof  to  the  contrary.  This  they  have 
sometimes  done  unwillingly,  as  witness  Jiidge  Swan's  opinion  in  the  case  of 
Federal  Trade  Commission  v.  Indiana  Co.  (26  F.  (2d)  340,  341),  in  which  he  says: 
I  reluctantly  concur  in  the  result,  because  the  Commission  has  made  find- 
ings of  deception  of  the  public,  which  there  is  some  evidence  to  support, 
though  in  my  opinion  it  is  greatly  outweighed  by  contrary  evidence  *  *  *. 
Interference  with  such  commercial  usage  does  not  seem  to  me  justifiable,  but 
in  view  of  the  Commission's  findings,  the  court  is  powerless. 

Had  the  case  in  which  Judge  Swan  so  wrote  been  on  appeal  from  a  decree  of 
injunction  of  the  district  court,  there  would  have  been  no  question  of  the  power 
of  the  circuit  court  to  review  the  weight  of  the  evidence.  Yet  merely  because 
the  Commission  had  made  its  findings,  the  court  was  helpless.  I  find  it  im- 
possible to  believe,  notwithstanding  the  interpretation  given  by  the  courts,  that 
it  was  really  the  intent  of  Congress  to  make  possible  oppression  and  injustice 
through  a  proceeding  before  the  Commission  which  would  not  be  tolerated  in  a 
suit  in  court.  Possibly  it  was  felt  originally  that  since  the  Trade  Commission 
had  no  means  of  enforcement  of  its  decrees  f)ther  than  what  amounted  to  a  retrieve 
of  the  issues  before  a  court  and  subject  to  court  rules  and  procedures,  there  was 
little  danger.  But  since  the  recent  amendments  to  the  Trade  Commission  Act, 
the  decrees  of  the  Commission  become  in  practical  fact  final  injunctions  backed 
by  all  the  power  of  the  Federal  courts  including  fines  and  contempt  proceedings. 
To  invoke  the  powers  of  fine  and  imprisonment  for  violation  of  an  injunction 
based  on  evidence  which*  would  not  conceivably  have  resulted  in  an  injunction  if 
produced  before  any  other  agency  of  the  Government,  seems  to  me  clearly  to  be 
repugnant  to  our  American  concept  of  justice  and  fair  play. 

What  are  the  objections  to  this  proposed  amendment?  Is  it  a  reflection  upon 
the  Commission?  I  think  not.  Certainly  if  the  district  courts  are  subject  to 
effective  review  of  their  findings  and  decisions,  the  Commission  should  claim 
no  exempt  status.  Would  it  interfere  with  administrative  process?  I  do  not  un- 
derstand how  it  could.  On  the  contrary.  I  would  think  that  the  necessity  of 
proving  a  case  by  a  fair  preponderance  of  evidence  would  tend  to  discourage 
the  present  custom  of  cumbering  the  record  with  a  mass  of  totally  incompetent 
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and  irrelevant  "evidence"  in  the  Iiope  tliat  by  culling  out  selected  portions  here 
and  there,  both  disconnected  and  out  of  context,  some  sort  of  stravi^-man  case 
might  be  made.  Furthermore,  it  is  quite  probable  that  the  time  of  the  Com- 
mission and  its  staff  would  not  be  wasted  in  instituting  baseless  proceedings 
which  would  have  no  reasonable  prospect  of  success.  Would  it  result  in  the 
escape  of  any  guilty  parties?  Not  unless  we  are  now  prepared  to  say  that  guilt 
need  not  be  established  by  a  fair  preponderance  of  evidence,  which  I  hope  we  are 
not.  In  short,  I  can  conceive  of  no  reasonable  objection  to  this  proposal  which 
can  be  urged. 

In  my  opinion  this  question  of  power  of  eilfective  review  of  decisions  of  admin- 
istrative bureaus  is  paramount.  In  addition  to  a  refusal  to  review  the  weight 
of  evidence,  the  courts  have  consistently  declined  to  interfere  with  the  remedial 
action  prescribed  by  the  Commission.  An  injunction  may  be  modified  and  fre- 
quently is  when  its  terms  are  too  harsh.  An  order  of  the  Commission  is  seldom 
altered  in  any  way,  although  the  courts  have  indicated  many  times  that  they 
felt  the  penalty  imposed  was  too  severe.  This  being  so,  it  seems  all  the  more  to 
be  desired  that  administrative  decisions  such  as  these  should  be  subject  to  the 
same  restraints  as  are  imposed  upon  the  judiciary.  Since  this  is,  at  least  in  part, 
the  object  of  this  bill,  I  respectfully  urge  its  enactment. 


Congress  of  the  United  States, 
Committee  on  Appropriations,  House  of  Representatives, 

Washington,  D.  C,  March  16,  1946. 
Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 
My  Dear  Mr.  Chairman  :  I  am  in  receipt  of  a  communication  from  a  large 
paper  manufacturer  in  the  district  that  I  represent.    He  has  a  deep  interest  in 
the  passage  of  H.  R.  2390,  and  I  am  anxious  to  record  myself  as  in  favor  of  this 
measure. 

It  is  my  feeling  that  this  proposed  amendment  of  the  Federal  Trade  Commis- 
sion Act  is  wholly  in  the  public  interest  and  would  go  far  in  removing  present 
injustices.  As  you  know,  it  permits  the  appellate  court  to  determine  the  weight 
of  evidence  and  thereby  review  the  Commission's  findings. 

I  would  appreciate  your  communicating  this  thought  to  the  members  of  your 
committee. 

Sincerely  yours, 

James  M.  Curley. 

Mr.  Rabin.  I  understand  that  the  witnesses  who  were  called  and 
were  not  present  will  appear  at  a  later  date.  The  committee  will 
adjourn  subject  to  the  call  of  the  Chair. 

(Whereupon,  at  11:45  a.  m.,  the  committee  adjourned,  subject 
to  call.) 
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WEDNESDAY,   FEBRUARY   27,    1946 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington.,  D.  G. 

The  subcommittee  reconvened  at  10  a.  m.,  Hon.  George  G.  Sadow- 
ski,  chairman  of  the  subcommittee,  presiding. 

Mr.  Sadowski.  The  subcommittee  will  come  to  order. 

We  will  proceed  with  the  hearings  on  H.  R.  2390.  I  believe  the 
first  witness  for  the  morning  is  Mr.  William  Kelley,  chief  counsel  of 
the  Federal  Trade  Commission. 

Before  we  proceed,  I  think  that  we  ought  to  state  that  we  will  be 
unable  to  hold  hearings  this  afternoon  because  we  have  this  housing 
bill  up  for  consideration  under  the  5-minute  rule,  and  every  one  of 
us  will  be  interested  in  being  on  the  floor.  Now,  if  there  is  anybody 
here  who  is  from  out  of  town  and  it  will  be  inconvenient  for  them 
to  come  tomorrow,  we  would  like  to  hear  them  this  morning.  Are 
any  of  the  witnesses  from  out  of  town?  If  not,  we  will  proceed  ac- 
cording to  the  schedule  that  I  have  here. 

State  your  name  and  position,  please. 

STATEMENT  OF  WILLIAM  T.  KELLEY,  CHIEF  COUNSEL,  FEDERAL 

TRADE  COMMISSION 

Mr.  Kelley.  My  name  is  William  T.  Kelley,  chief  counsel  to  the 
Federal  Trade  Commission.  I  have  been  chief  counsel  since  1934, 
and  I  have  been  with  the  Commission  since  it  was  organized  in 
1915. 

This  statement  is  addressed  only  to  that  portion  of  H.  R.  2390 
which  provides  that  the  findings  of  the  Federal  Trade  Commission 
as  to  the  facts  shall  be  conclusive  "if  supported  by  the  preponder- 
ance of  the  evidence."  I  shall  divide  my  statement  into  two  parts, 
as  follows :  First,  what  is  the  present  state  of  the  law  regarding  the 
status  of  the  Commission's  findings  of  fact  in  the  appellate  courts? 
And  secondly,  how  has  the  present  law  on  that  subject  operated 
in  the  light  of  a  retrospective  survey  of  the  actual  cases  arising 
nnder  it  ? 

The  present  statutoiy  provision  is  that  the  findings  of  the  Com- 
mission as  to  the  facts  shall  be  conclusive  "if  supported  by  evidence." 
Prior  to  the  Wheeler-Lea  amendment  of  1938  the  only  difference 
was  that  the  word  "testimony"  was  used  instead  of  the  word  "evi- 
dence" and  that  had  been  the  law  since  passage  of  the  act  in  1914, 
A  number  of  statutes  enacted  prior  to  the  Wheeler-Le.a  amendment 
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employed  language  similar  to  the  present  provision  of  the  Federal 
Trade  Commission  Act.  The  National  Labor  Relations  Act  and  the 
Securities  Act  of  1933  incorporated  the  language  of  the  original 
Federal  Trade  Commission  Act  except  that  they  substituted  the 
word  "evidence"  for  "testimony."  The  Federal  Power  Act  and  the 
Securities  Exchange  Act  of  1934  refer  to  "substantial  evidence." 

All  of  these  statutes  have  been  construed  as  embodying  the  sub- 
stantial evidence  rule.  The  statutory  language  that  "the  findings  of 
the  Commission  as  to  the  facts,  if  supported  by  evidence,  shall  be  con- 
clusive" has  been  uniformly  construed  by  the  courts  to  refer  to  sub- 
stantial evidence.  This  means  substantial  evidence  in  support  of  every 
essential  fact. 

The  Supreme  Court  has  declared  that  "substantial  evidence  is  more 
than  a  mere  scintilla"  (/.  G.  G.  v.  Jersey  Gity^  322  U.  S.  503 ;  Rochester 
Telephone  Co.  v.  V.  S.,  307  U.  S.  125;  G onsoUdated  Edison  Go.  v 
N.  L.  R.  5.,  305  U.  S.  197).  It  means  such  relevant  evidence  as  a  rea- 
sonable mind  might  accept  as  adequate  to  support  a  conclusion.  The 
rule  of  law  that  administrative  findings  are  conclusive,  if  supported 
by  substantial  evidence,  does  not,  so  the  Supreme  Court  has  held,  "go 
so  far  as  to  justify  orders  without  a  basis  in  evidence  having  rational 
probative  force"  (ibid.  230). 

The  question  whether  the  evidence  relied  on  is  substantial  is  a  ques- 
tion of  law  for  the  courts  to  determine  and  in  reaching  their  conclusion 
they  are  at  liberty  to  and  do  examine  the  whole  record.  The  rule  of 
law  applicable  to  the  court  review  of  Federal  Trade  Commission  find- 
ings as  to  the  facts  is :  If  capable  men,  acting  reasonably,  could  have 
reached  the  same  conclusion  and  made  the  same  findings  as  did  the 
Commission,  then  the  courts  will  not  disturb  the  Commission's  judg- 
ment. The  court  will  determine,  however,  upon  the  basis  of  the  whole 
record  whether  reasonable  minds  could  have  reached  the. same  conclu- 
sion as  the  Commission  and  if  the  courts  think  that  they  could  not,  they 
may  set  the  Commission's  findings  aside. 

The  substantial  evidence  rule  applied  by  the  appellate  courts  in 
reviewing  the  Commission's  findings  closely  approximates  the  rule 
developed  out  of  their  own  experience  by  appellate  courts  in  reviewing 
jury  verdicts.  It  is  the  right  of  a  jury  to  determine  issues  of  fact.  A 
well-established  rule  is  that  the  jury  is  the  trier  of  the  facts,  but  the 
court  may  set  aside  a  jury's  verdict  if  the  evidence  supporting  it  is  not 
substantial.  The  existence  of  some  evidence  or  a  scintilla  of  evidence 
supporting  the  verdict  is  not  enough. 

Substantial  evidence,  the  Supreme  Court  has  held,  means  more  than 
a  scintilla.  It  must  do  more  than  create  a  suspicion  of  the  facts  to  be 
established.  The  Court  said  it  means  "such  relevant  evidence  as  a  rea- 
sonable mind  might  accept  as  adequate  to  support  a  conclusion."  It  is 
left  to  the  jury  to  pass  upon  the  credibility  of  witnesses  and  determine 
the  weight  of  the  evidence  and  to  draw  inferences  from  the  evidence 
and  the  verdict  will  be  sustained  if  it  is  grounded  upon  substantial 
evidence  {Galloway  v.  U.  S.,  319  U.  S.  372;  N.  L.  R.  B.  v.  GolKmihia/ri 
Enameling  Go.,  306  U.  S.  292) . 

Mr.  Reece.  Would  it  interfere.  Judge,  to  ask  you  a  few  questions? 

Mr.  Kelley.  Surely  you  may. 

Mr.  Reece.  In  the  memorandum  submitted  to  the  committee  in 
March  of  last  year,  the  Commission  said  that  the  adoption  of  the  pre- 
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ponderance  rule  would  inevitably  and  materially  increase  the  length 
of  the  record  in  the  Commission's  proceedings,  and  unduly  prolong  the 
trial.  What  is  the  significance  of  using  that  language  in  the  report 
if  that  rule  is  now  followed  ? 

Mr.  Kelley.  I  am  going  to  come  to  that  at  length,  but  I  will  say  at 
the  outset  that  I  do  not  think  the  Commission  can  decide  on  any  rule 
or  upon  any  basis  except  the  weight  of  the  evidence  and  the  preponder- 
ance of  the  evidence.  It  has  never  decided,  and  I  challenge  the  state- 
ments made  here  that  they  decide  otherwise.  What  the  Commission 
meant  in  that  report  was  that  to  adopt  this  amendment  and  give  to 
the  appellate  court  the  right  and  power  to  de  novo  try  the  case  on  the 
facts  and  weigh  the  evidence  would  increase  litigation,  and  I  do  not 
think  it  would  be  in  the  public  interest,  but  I  will  come  to  that  more 
at  length,  and  Mr.  Wooden,  the  next  witness,  will  elaborate  on  that  in 
some  detail. 

Court  review  of  this  Commission's  findings  is  based  exactly  on  the 
same  principle.  The  substantial  evidence  rule  applicable  to  jury 
verdicts  is  the  rule  governing  review  of  findings  of  the  Federal  Trade 
Commission.  A  finding  of  the  Federal  Trade  Commission  unsup- 
ported by  such  evidence  is  beyond  the  power  of  the  Commission  to 
make,  as  it  is  contrary  to  law  and  would  be  set  aside  by  the  courts.  It 
is  the  duty  of  the  court  to  examine  the  whole  record,  to  determine 
whether  there  was  no  evidence,  a  scintilla  of  evidence,  or  whether  tht 
evidence  was  substantial  enough  to  base  a  reasonal^le  judgment  thereon. 

In  Carl  ay  Company  v.  Federal  Trade  C  ommhsion^  decided  Febru- 
ary 15,  1946,  that  is  this  month,  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  correctly  stated  the  substantial  evidence  rule  as  fol- 
lows ;  and,  I  think  it  is  the  best  definition  that  I  ever  found  from  any 
court,  and  here  is  the  rule  that  that  seventh  circuit  applies  in  reviewing 
Federal  Trade  Commission  cases.  In  most  of  our  very  important 
cases,  involving  complex  records,  they  go  to  the  seventh  circuit  and  the 
second  circuit.  The  seventh  circuit  has  a  case  before  it  that  it  is  going 
to  hear  on  the  16th  of  next  month,  involving  50,000  pages  of  testimony 
and  several  thousand  exhibits,  involving  a  whole  industiy,  one  of  the 
most  important  cases  that  the  Government  has  ever  instituted  under  the 
anti-trust  laws.  This  is  the  rule  that  that  court  applies  in  looking  at 
our  records  on  review : 

Substantial  evidence  is  more  than  a  mere  scintilla.  It  means  such  relevant 
evidence  as  a  reasonable  mind  would  accept  as  adequate  to  support  a  conclusion. 
It  must  be  of  such  character  as  to  aiiford  a  substantial  basis  of  fact  from  which 
the  fact  in  issue  can  be  reasonably  inferred.  It  excluders  vague,  uncertain  or 
irrelevant  matter.  It  implies  a  quality  and  character  of  proof  which  induces 
conviction  and  makes  a  lasting  impression  on  reason  {Consolidated  Edison  Com- 
pany v.  'National  Labor  Relations  Board,  305  U.  S.  197;  National  Labor  Relations 
Board  v.  Columbian  Enameling  and  Stamping  Company,  306  U.  S.  292,  299 ;  Na- 
tional Labor  Relations  Board  v.  Thompson  Products,  Inc.,  97  F.  2d.  13,  15  (C.  C. 
A.  6) ).  The  rule  of  substantial  evidence  is  one  of  fundamental  importance  and 
marks  the  dividing  line  between  law  and  arbitrary  power ;  and  the  requirement 
that  a  finding  must  be  supported  by  substantial  evidence — 

and  mind  you,  the  court  does  not  say  some  evidence  or  any  evidence, 
but  says : 

substantial  evidence  does  not  go  so  far  as  to  justify  orders  without  a  basis  in 
evidence  having  rational,  probative  force  (Consolidated  Edison  Company  v.  Na- 
tional Labor  Relations  Board,  supra,  National  Labor  Relations  Board  v.  Thompson 
Products,  supra). 
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That  is  the  rule  of  the  courts  when  they  scrutinize  our  cases. 

Mr,  Rogers.  Will  you  differentiate  between  the  substantial  and  the 
preponderance  rule  right  there,  and  why  you  are  opposed  to  the  pre- 
ponderance rule? 

Mr.  Kelley.  I  will  come  to  that.  I  can  only  say  this :  If  there  is 
any  other  rule  that  the  Federal  Trade  Commission  or  any  tribunal 
in  this  country  can  use  in  appraising  the  evidence  and  reaching  a 
decision,  except  the  weight  of  the  evidence,  the  greater  weight  of 
the  evidence  and  the  preponderance  of  the  evidence,  I  do  not  know  it. 

If  the  Federal  Trade  Commission,  in  reviewing  these  cases  and  com- 
ing to  a  finding  of  the  facts  and  a  determination  of  law  violation, 
should  reach  a  conclusion  based  upon  anything  other  than  the  weight 
of  the  evidence  or  the  preponderance  of  the  evidence,  then  the  hearing 
under  that  amendment  is  out  of  place ;  there  should  be  impeachment. 

Mr.  Rogers.  Do  you  not  believe  that  the  preponderance-of -evidence 
rule  would  protect  the  respondents  better? 

Mr.  Kelley.  The  Commission  uses  the  preponderance-of-the-evi- 
dence  rule,  the  greater  weight  of  the  evidence.  Wliat  other  rule  is 
there?  No  tribunal  in  this  country  from  the  justice  of  the  peace  to 
the  Supreme  Court  of  the  United  States  can  be  intellectually  honest 
if  it  arrives  at  a  decision  upon  factual  matters,  upon  anything  except 
in  its  mind  as  to  what  constitutes  the  greater  weight  of  the  evidence 
and  the  preponderance  of  it.  It  is  vital  and  it  is  fundamental,  and 
the  very  minute  that  that  line  is  crossed,  the  integrity  of  whatever 
tribunal  that  ever  did  it  is  impeached.  This  is  a  fundamental  matter. 
I  am  going  to  endeavor  here  to  prove  to  you  that  the  Commission 
does  not  reach  any  decision  upon  any  rule  except  the  preponderance 
of  the  evidence,  and  I  am  going  to  endeavor  to  show  to  you  that  in 
every  case,  except  maybe  a  few  scattered  ones,  that  3^ou  or  any  other 
tribunal  would  have  to  have  reached  the  same  conclusion.  The  Com- 
mission is  protecting  the  public  interest;  it  is  not  representing  special 
interests.    I  am  going  to  come  to  that  in  detail. 

Mr.  Rabin.  Do  you  intend  to  say  why  you  believe  the  appellate 
court  should  not  use  the  same  standard?  I  do  not  want  you  to  do  it 
now;  you  will,  I  presume. 

Mr.  Kelley.  The  appellate  court  reviews  these  cases  under  this  sub- 
stantial evidence  rule,  as  I  have  just  read  from  the  seventh  circuit, 
in  one  of  our  own  cases  that  it  reviewed  this  month.  Of  course,  the 
appellate  court  cannot  weigh  the  evidence  any  more  than  it  can  weigh 
the  evidence  of  a  district  judge,  but  as  a  matter  at  law  it  looks  into 
the  record  and  it  finds  that  if  it  does  not  meet  the  test  of  the  sub- 
stantial evidence  rule  that  it  can  set  that  finding  or  order  aside,  it  is 
its  duty  to  do  it  on  the  whole  record,  and  I  believe  the  courts  have 
done  a  pretty  good  job.  I  think  that  they  do  it  and  do  it  honestly  and 
meticulously. 

I  can  find  a  few  cases  that  I  differ  with  the  courts,  I  can  find  several 
that  I  would  have  come  to  a  different  conclusion  of  the  Commission. 
In  some  cases,  I  do  not  think  the  order  was  harsh  enough,  and  in  a 
few  cases  I  thought  the  order  was  too  harsh.  They  dismissed  a  good 
many  cases  that  I  did  not  think  ought  to  be  dismissed,  but  that  is 
neither  here  nor  there.  We  are  here  on  the  question  of  whether  they 
approach  these  matters  on  a  basis  of  weight  of  the  evidence  and  the 
preponderance  of  the  evidence. 
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Mr.  Rabin.  Mr.  Kelley,  I  understand  you  to  say.  and  I  am  ready 
to  accept  it,  that  the  Federal  Trade  Commission  only  decides  on  a 
fair  preponderance  of  the  evidence.  There  is,  however,  a  difference 
between  deciding  on  substantial  evidence  and  a  fair  preponderance 
of  evidence,  as  you  know.  My  question  was,  w^ould  you  tell  us,  during 
the  course  of  your  discussion,  why  the  same  preponderance  rule  should 
not  apply  in  the  appellate  court  rather  than  the  substantial  evidence 
rule  ?    Now,  are  you  goinc;  to  tell  us  that  later  ? 

]Mr.  Kelley.  Mr.  Wooden  will  deal  with  that  at  len^h.  There  was 
a  time  back  when  the  Interstate  Commerce  Commission  was  created, 
a  good  many  years  ago,  and  then  later  they  wanted  the  decisions  of 
the  Interstate  Commerce  Commission  passed  on  by  a  court  that  would 
review  de  novo,  and  try  de  novo  the  facts.  That  is  the  old  Commerce 
Court.  It  is  all  history,  but  it  was  pretty  generally  accepted  that  the 
Interstate  Commerce  Commission  was  protecting  the  public  interest 
and  the  Commerce  Court  was  not. 

At  any  rate,  there  was  a  lot  said  about  it,  and  Congress  abolished 
the  Commerce  Court.  It  did  not  want  two  courts  trying  de  novo  such 
matters  of  great  importance  and  public  interest.  Congress  has  acted 
time  and  again  with  respect  to  these  matters  involved,  because  they 
were  of  so  great  public  interest. 

Mr.  Rabin.  The  review  by  an  appellate  court  does  not  necessarily 
have  to  be  a  trial  de  novo  if  the  appellate  court  uses  the  fair  preponder- 
ance rule  does  it  ? 

Mr.  Kelley.  The  court  reviews  our  cases  very  thoroughly  and  the 
rule  that  I  have  just  read  is  the  rule  that  is  applied  and  courts  won't 
hesitate  to  set  the  Commission's  findings  aside  any  time  that  they  be- 
lieve that  they  are  contrary  to  what  reasonable  men  could  and  should 
find.  It  may  be  that  one  of  the  judges,  or  maybe  in  a  given  case  all 
of  them,  might  say,  "Well,  we  think  if  we  were  doing  this  job,  we 
would  have  found  it  just  this  way,  but  the  Commission  found  it  this 
way,  and  we  have  reviewed  the  evidence  in  the  record,  and  we  cannot 
say  that  reasonable  men  would  not  have  arrived  at  that  conclusion." 

I  want  to  make  this  plain,  and  I  am  going  to  state  it  now.  The 
illustration  referred  to  was  theoretical,  those  kinds  of  matters  do  not 
usually  arise.  In  most  cases  where  the  courts  review  our  cases,  they 
say  that  the  Commission  could  not  have  come  to  any  other  conclusion. 

jSIr.  Rogers.  Let  me  ask  this  one  question  right  here,  and  it  will  not 
interfere  with  your  statement. 

Do  you  not  believe  that  if  there  is  any  condition  or  case  where  the 
preponderance  rule  ought  to  predominate,  it  is  where  the  bureau  or  the 
department  is  prosecutor,  jury,  and  judge ?  Do  you  not  think  it  ought 
to  apply  there,  if  it  should  apply  anywhere? 

]Mr.  Kelley.  I  think  that  all  administrative  agencies  ought  to  be 
pretty  carefully  scrutinized  by  the  Congress,  and  I  do  not  except  the 
Federal  Trade  "Commission.  If  you  have  any  feeling,  and  I  think  you 
should,  go  into  this  matter  in  view  of  the  statements  that  the  pro- 
ponents of  this  bill  have  made ;  if  you  have  any  feeling  that  the  Com- 
mission is  not  only  deciding  these  cases  on  the  preponderance  of  the 
evidence,  generally  speaking  by  and  large,  but  of  the  hundreds  of 
cases,  if  in  95  percent  of  them  they  are  not  reaching  the  same  con- 
clusion that  you  would  reach  or  any  other  court  in  this  land  would 
reach.  I  think  something  should  be  done.  But  that  is  not  the  case. 
It  is  far  from  the  case. 
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Mr.  Eeece.  Then  what  would  be  the  objection,  Mr.  Kelley,  to  writ- 
ing the  preponderance  rule  into  the  law? 

Mr.  Kelley.  The  Commission  is  administering  some  pretty  im- 
portant statutes,  involving  monopoly,  price  discriminations,  and  the 
very  health,  also,  of  the  public.  You  set  up  the  Federal  Trade  Com- 
mission, and  the  President,  with  the  confirmation  of  the  Senate,  has 
affirmed  jSve  men.  I  think  that  they  are  strong  men  of  integrity,  and 
they  are  protecting  the  public  interest.  They  become  specialized  in 
this  matter,  and  very  specialized.  It  is  hard  work,  and  there  are  big 
records.  I  have  had  a  lot  of  experience  in  the  circuit  courts.  We 
have  wonderful  circuits  courts,  and  I  think  that  they  have  done  a 
magnificent  job  of  the  review  of  our  cases.    Three  judges  always  sit. 

I  do  not  think  that  you  should  have  two  trial  courts.  I  might  just 
as  well  say  have  three  and  four,  and  I  would  dare  say  that  when  you 
got  through  you  would  have  the  second  trial  court  differing  with  the 
first  court  and  agreeing  with  the  Commission,  and  vice  versa.  They 
do  not  have  the  time.  For  one  thing,  they  do  not  have  the  time  to 
read  all  of  these  records  and  make  complete  findings  de  novo;  they 
have  not  time  to  carefully  review  these  records  de  novo  but  only  where 
counsel  points  out  that  they  have  not  been  sustained  by  the  evidence. 
Later  I  want  to  say  something  about  the  challenge  that  was  made'  to 
the  courts  by  the  attorneys  representing  respondents  and  what  the 
courts  said. 

Mr.  Sadowski.  Suppose  that  you  proceed  with  your  statement,  Mr. 
Kelley. 

Mr.  Kelley.  The  foregoing  description  of  the  substantial-evidence 
rule  is  substantially  in  accord  with  that  given  by  Dean  Stason,  the 
first  witness  to  appear  before  this  committee  in  favor  of  the  bill, 
when  he  testified  in  1941  at  the  hearings  before  the  subcommittee  of 
the  Committee  on  the  Judiciary,  United  States  Senate,  Seventy-sev- 
enth Congress,  first  session,  on  the  administrative  procedure  bills.  He 
then  said  (pt.  3,  pp.  1356,  1357)  : 

*  *  *  probably  the  most  generally  accepted  meaning  ascribed  to  the  term 
"substantial  evidence"  is  this :  The  term  "substantial  evidence"  is  construed  to 
confer  finality  upon  an  administrative  decision  on  the  facts  when,  upon  an  exam- 
ination of  the  entire  record,  the  evidence,  including  the  inferences  therefrom,  is 
found  to  be  such  that  a  reasonable  man,  acting  reasonably,  might  have  reached 
the  decision.  On  the  other  hand,  if  a  reasonable  man,  acting  reasonably,  could 
not  have  reached  the  decision  upon  the  evidence  and  the  inferences  therefrom, 
then  the  decision  is  not  supported  by  substantial  evidence,  and  it  should  be  set 
aside. 

I  ascribe  fully  to  that  statement  by  Dean  Stason. 

Dean  Stason  further  stated  that  in  effect  that  was  the  same  as  the 
prevailing  rule  relating  to  directed  verdicts  in  jury  trials  and  in 
setting  aside  jury  verdicts  because  contrary  to  the  evidence.  He  con- 
tinued : 

*  *  *  many  courts  have  taken  the  position  that  substantial  evidence  should 
be  equated  to  the  rules  concerning  directed  verdicts.  That  seems  to  be  an  emi- 
nently sensible  conclusion.  If  it  vpere  generally  accepted,  if  it  could  be  made 
mandatory  by  statute,  then  the  courts  would  be  obliged  to  survey  the  entire 
records  in  cases  arising  under  the  rule  and  would  be  required  to  sustain  admin- 
istrative-fact decisions  if  the  evidence,  including  the  inferences  therefrom,  is 
found  to  be  such  that  a  reasonable  man  acting  reasonably  might  have  reached  the 
decision.  On  the  other  hand,  if  a  reasonable  man,  acting  reasonably,  could  not 
have  reached  the  decision,  then  the  result  would  be  otherwise  and  the  decision 
would  be  set  aside. 
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Dean  Stason  thereupon  endorsed  the  substantial-evidence  rule  in 
the  following  language : 

Tlius  conceived  and  Interpreted,  the  substantial-evidence  rule  would  be  emi- 
nently sound  as  applied  to  a  vast  majority  of  administrative-fact  questions. 
It  would  permit  wide  latitude  of  administrative  action,  but  it  would  at  the  same 
time  check  gross  and  palpable  errors. 

The  flexibility  of  the  substantial-evidence  rule  was  shown  by  the 
following  statement  of  the  Attorney  General's  Committee  on  Ad- 
ministrative Procedure : 

Both  the  judicial  and  the  statutory  standards  as  to  the  scope  of  judicial 
review  leave  with  the  courts  considerable  opportunity  for  choice  and  self- 
restraint  in  applying  the  standards  to  specific  cases.  The  standards  are  not 
objective.  They  relate  in  large  measure  to  matters  of  opinion  and  require  the 
exercise  of  judgment  where  differences  of  opinion  are  common  and  frequently 
reasonable.  It  is  no  matter  of  surprise,  therefore,  that  judges  of  the  same 
court  or  of  separate  courts  differ  as  to  whether  in  a  given  case  the  administra- 
tive action  was  supported  by  substantial  evidence  and  was  within  the  permissible 
scope  of  administrative  judgment,  or  was  arbitrary  and  capricious,  without 
substantial  support  and,  hence,  without  the  scope  of  authority.  What  one 
judge  regards  as  a  question  of  fact  another  thinks  is  a  question  of  law.  *  *  * 
(p.  90). 

Under  existing  standards,  then,  the  courts  may  narrow  their  review  to  satisfy 
the  demands  for  administrative  discretion,  and  they  may  broaden  it  close  to 
the  point  of  substituting  their  judgment  for  that  of  the  administrative  agency. 
In  exercising  their  iwwcrs  of  review,  the  courts  have  been  influenced,  it  is 
commonly  thought,  by  a  variety  of  inarticulate  factors :  The  character  of  the 
administrative  agency,  the  nature  of  the  problems  with  which  it  deals,  the 
nature  of  and  consequences  of  the  administrative  action,  the  confidence  which 
the  agency  has  won,  the  degree  to  which  the  review  would  interfere  with  the 
agency's  functions  or  burden  the  courts,  the  nature  of  the  proceedings  before 
the  administrative  agency,  and  similar  factors  (p.  91,  Final  Report  of  the  At- 
torney General's  Committee  on  Administrative  Procedure), 

The  Attorney  General's  committee,  in  discussing  the  proposal  for 
judicial  review  of  the  weight  of  evidence  in  administrative  proceed- 
ings, also  questioned  the  value  of  the  proposal,  stating: 

In  the  first  place,  there  is  the  question  of  how  much  change,  if  any,  the 
amendment  would  produce.  The  respect  that  courts  have  for  the  judgments  of 
specialized  tribunals  which  have  carefully  considered  the  problems  and  the 
evidence  cannot  be  legislated  away.  The  line  between  "substantial  evidence" 
and  "weight  of  evidence"  is  not  easily  drawn — particularly  when  the  court  is 
confined  to  a  written  record,  has  a  limited  amount  of  time,  and  has  no  oppor- 
tunity further  to  question  witnesses  on  testimony  which  seems  hazy  or  leaves 
some  lingering  doubts  unanswered.  "Substantial  evidence"  may  well  be 
equivalent  to  the  "weight  of  evidence"  when  a  tribunal  in  which  one  has  con- 
fidence and  which  had  greater  opi)ortunities  for  accurate  determination  has 
already  so  decided  (p.  91,  Final  Report  of  the  Attorney  General's  Committee  on 
Administrative  Procedure). 

In  /.  C.  C.  V.  Union  Pacific  Railroad  the  Supreme  Court  in  1911 
applied  the  substantial-evidence  rule  to  the  findings  and  orders  of 
that  Commission,  without  any  statutory  requirement,  by  stating  that 
it  would  not  consider  "whether  on  like  testimony,  it  would  have  made 
a  similar  ruling."  I  assume  the  presumption  is  that  it  would;  but 
they  said  that  they  would  not  go  into  it,  that  the  decision  could  not 
be  supported  by  a  mere  scintilla  of  proof,  "but  the  courts  will  not 
examine  the  facts  further  than  to  determine  whether  there  was  sub- 
stantial evidence  to  sustain  the  order"  (222  U.  S.  541,  547).  And 
the  Court  told  them  plainly  what  they  meant  by  substantial  evidence. 
They  did  not  mean  any  evidence  or  some  evidence.     Dean  Stason 
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states  that  this  and  other  decisions  affecting  the  ICC  were  firmly  in 
mind  when  Congress  passed  the  Federal  Trade  Commission  Act  in 
1914,  that  the  approximation  of  the  rule  to  the  status  of  jury  verdicts 
was  clearly  recognized,  and  that  it  was  this  standard  that  was  in- 
tended to  be  written  into  the  Federal  Trade  Commission  Act.  That 
was  Dean  Stason.    He  was  absolutely  correct. 

The  same  intent  was  evident  when  the  act  was  amended  in  1938. 
Chairman  Lea,  in  debating  the  conference  report  on  the  Wheeler-Lea 
amendment  of  the  act,  defined  the  substantial-evidence  rule  as  not 
debarring  the  courts,  quoting  Chairman  Lea — 

from  going  iuto  the  facts  to  ascertain  if  there  is  substantial  evidence  because 
there  is  evidence  that  is  merely  colorable,  seeming,  or  merely  nominal.  It  means 
an  honest-to-God  review  by  the  court  for  the  purpose  of  performing  its  function 
of  protecting  the  law  against  the  legislative  or  the  executive  departments  of 
the  Government. 

Chairman  Lea  also  stated  that — 

of  course  the  court  has  a  right  to  review  tlie  whole  testimony  before  it,  with  a 
view  of  determining  whether  or  not  tliere  is  substantial  evidence — 

and  that — 

it  is  the  fundamental  or  ultimate  fact  we  are  dealing  with  in  deciding  what  is 
substantial  evidence. 

The  record  also  shows  that  Chairman  Lea's  interpretation  was  what 
the  conferees  wanted — 

to  go  into  the  record  for  future  consideration  by  any  court  if  there  is  a  matter 
of  review  involved  (83  Congressional  Record  9096-9101  (1938)). 

For  some  reason  or  other,  however,  the  substantial-evidence  rule, 
as  Chairman  Lea,  the  courts,  and  Dean  Stason  have  described  and 
defined  it,  and  as  I  have  set  it  out,  does  not  correspond  to  the  concept 
of  it  that  is  expressed  in  statements  presented  to  this  committee  by 
the  proponents  of  this  amendment  to  the  bill.  A  number  of  such 
statements  not  only  disregard  the  words  of  the  Supreme  Court  that 
the  rule  does  not  "go  so  far  as  to  justify  orders  without  a  basis  in 
evidence  having  rational  probative  force"  but  describe  the  rule  as 
permitting  justification  of  orders  of  the  Federal  Trade  Commission 
that  have  any  substantial  evidence  to  support  them.  They  omit  the 
essential  requirement  that  it  be  substantial  enough  to  rationally  sup- 
port the  challenged  findings  if  made  by  capable,  reasonable  men.  For 
example,  Mr.  Isaac  W.  Digges,  representing  the  National  Association 
of  Advertisers,  says  that  "if  there  is  any  substantial  evidence  the  court 
is  without  discretion  in  looking  to  the  weight  of  the  evidence." 

He  further  says  that — 

an  attorney  for  a  private  party  has  no  right  to  assume  that  in  his  particular 
case  before  the  Commission  it  is  going  to  decide  on  the  preponderance  of  the 
evidence  when  the  courts  have  said  it  is  not  necessary. 

Two  things  are  worthy  of  note  about  those  statements.  I  challenge 
his  assertion  that  tlie  existence  of  "any"  substantial  evidence  deprives 
the  court  of  discretion  in  considering  the  reasonableness  of  the  find- 
ings. And  his  assei'tion  that  the  courts  have  "said"  it  is  not  necessary 
for  the  Commission  to  decide  on  the  preponderance  of  the  evidence  is, 
to  say  the  least,  rather  reckless.  For  it  is  equivalent  to  saying  that 
the  courts  have  said  the  Commission  need  not  be  intellectually  honest. 
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Mr.  Digges  goes  on  to  raise  the  question  whether  Congress  intended 
by  the  Federal  Trade  Commission  Act  to  give  the  Connnission — 

the  right  of  fiual  determination  on  questions  of  fact  wherever  there  was  any 
evidence  to  support  them. 

He  then  raised  what  he  puts  as  an  alternative  question — 

or  did  it  intend  that  the  rule  of  substantial  evidence  meant  that  the  courts  had 
the  right  to  look  at  the  whole  record? 

xA.s  I  have  shown,  the  courts  have  never  permitted  the  Commission's 
determination  on  questions  of  fact  to  be  final  wherever  there  was  "any" 
evidence  to  support  them,  and  they  have  examined  the  whole  record  to 
ascertain  whether  there  was  substantial  evidence  on  which  the  Com- 
mission's decision  could  be  reasonably  reached. 

Likewise,  Mr.  Hugo  Mock,  representing  the  Toilet  Goods  Associa- 
tion, stated  that  the  courts,  especially  in  the  Alpacuna  case  and  in 
other  cases,  have  decided  that  the  findings  of  the  Commission  "can- 
not be  disturbed  if  supported  by  any  evidence."  In  my  judgment, 
that  is  a  misstatement  of  what  the  courts  have  held  in  any  case  and 
also  a  misstatement  of  the  substantial-evidence  rule.  The  decision 
in  the  Alpacuna  case,  and  in  other  cases  where  the  court  referred  to 
the  conflicting  evidence  which  had  to  be  resolved  by  the  Commission, 
was  that  the  evidence  to  support  the  Commission's  findings  of  fact 
was  so  substantial  that  reasonable  minds  could  have  so  found  not- 
withstanding the  conflicting  evidence. 

]Mr.  Reece.  Do  you  plan.  Judge,  to  give  your  interpretation  of  the 
ruling  of  the  court  in  the  Alpacuna  case?  And  I  think  it  would  be 
helpful  to  the  committee — since  you  have  referred  to  Mr.  Digges' 
testimony  and  Mr.  Mock's  testimony  and  that  of  other  witnesses, 
with  reference  to  the  preponderance  rule,  in  w^hich  they  cited  various 
cases,  the  number  I  do  not  now  recall,  which  was  given  in  support 
of  that  view — if  you  would  analyze  it.     Is  that  your  purpose? 

Mr.  Kelley.  Mr.  Wooden  is  going  to  handle  that  phase  of  it,  and 
he  follows  me. 

Mr.  Reece.  There  is  one  other  thing  that  disturbs  me  about  the 
memorandum  which  the  Commission  wrote  the  committee,  to  which 
I  referred  awhile  ago,  and  that  is-  the  statement  that  if  *  the  pre- 
ponderance rule  should  be  required  by  legal  enactment,  that  it  would 
increase  the  volume  of  the  record  of  the  Commission  to  such  an 
extent  as  to  become  cumbersome,  costly,  and  cause  delay. 

Xow,  on  the  basis  of  the  explanation  that  is  now  being  made, 
which  indicates  the  preponderance  rule  is  followed,  I  am  unable  to 
see  why  it  should  not  be  required  or  why  its  requirement  would  cause 
delay  or  prolong  the  record. 

Mr.  Kelley.  Is  there  any  other  rule  that  anybody  can  state  to 
apprise  evidence  which  might  be  followed?  I  cannot  think  of  any 
other.     I  cannot  conceive  of  any  other. 

Mr.  Reece.  I  am  not  challenging  your  statement.  Judge,  but  I  am 
referring  to,  particularly,  the  letter  which  the  Commission  filed  on 
this  bill,  in  which  it  was  stated  that  the  adoption  of  the  preponder- 
ance rule  would  inevitablj'  and  materially  increase  the  length  of  the 
record  in  Commission  proceedings,  unduly  prolong  the  trial  of  cases, 
and  increase  the  expense  of  litigation.  The  two  statements  confuse 
me. 
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Mr.  Kelley.  Well,  it  just  seems  to  me  that  if  Congress  should  em- 
power the  appellate  courts  to  take  our  records  and  try  them  de 
novo — and  by  that  I  mean  read  the  record,  sift  the  evidence,  and 
weigh  it — that  is  going  to  create  a  tremendous  burden  on  the  court, 
is  going  to  prolong  litigation.  I  am  going  to  come  to  that  more  at 
length,  in  order,  as  I  take  up  specific  cases  where  they  challenge  the 
Commission  before  the  courts,  on  those  Doints. 

Now,  I  would  like  to  say  just  a  sentence  about  the  Alpacuna  case. 
The  Alpacuna  case,  as  I  understand  it — and  I  think  that  this  com- 
mittee ought  to  request  the  Commission  to  send  up  the  entire  record 
in  the  case  from  cover  to  cover.  It  has  been  talked  about.  In  the 
Alpacuna  case  the  Commission  found  that  a  certain  term  was  mis- 
leading and  deceptive  to  the  public.  I  do  not  tliink  that  there  was  any 
challenge  on  this  point  before  the  courts  in  reviewing  the  Alpacuna 
case.  It  went  to  the  circuit  court  of  appeals,  and  the  circuit  court  of 
appeals  reviewed  the  case  and  affirmed  the  order.  The  other  side 
asked  for  a  rehearing  in  the  circuit  court  of  appeals,  and  it  was 
granted,  and  they  affirmed  the  order,  and  it  is  now  in  the  Supreme 
Court  of  the  United  States;  and  I  will  just  make  the  prediction  that, 
irrespective  of  how  the  Supreme  Court  decides  it,  I  do  not  think  it  has 
anything  at  all  to  do  with  this  preponderance  of  the  evidence  rule. 
There  is  no  question  raised  by  the  other  side,  and  there  was  not  in 
the  courts,  but  what  tlie  term  was  tleceptive.  The  only  point  in  the 
case  was  as  to  whether  the  deception  could  be  cured  entirely,  short 
of  requiring  the  firm  to  give  up  the  name  or  whether  they  could 
qualify  the  name.  Now,  that  involves  a  nice  question  and  it  is  largely 
one  of  law,  but  it  is  just  beclouding  the  issue  in  drawing  something 
that  is  irrelevant  to  the  issue  here  to  bring  in  that  question. 

I  think  the  committee  might  very  well  ask  that  that  record,  the 
entire  record,  be  sent  up  here  and  read.  They  mentioned  other  cases 
here.  That  happened  to  be  one  that  they  mentioned,  and  I  would  be 
glad  to  have  you  read  the  record  in  that  case.  ISIaj^be  the  Commission 
was  wrong,  and  maj^be  the  Supreme  Court  will  say  so,  when  it  did 
not  qualify  the  name  as  best  it  could,  to  prevent  deception  of  tlie 
public  and  still  leave  them  to  retain  the  name,  and  maybe  the  public 
interest  required  the  Commission  to  do  what  it  did.  But  we  have 
courts  in  this  land  on  questions  of  law,  and  I  think  we  ought  to  be 
pretty  well  satisfied  with  the  two  opinions  by  the  circuit  court  of 
appeals  and  one  by  the  Supreme  Court  of  the  United  States. 

The  question  of  preponderance  of  the  evidence  does  not  enter  into 
it,  and  there  is  no  question  of  arbitrary  action  or  any  constitutional 
question.  It  is  just  a  question  as  to  whether,  in  the  exercise  of  honest 
good  judgment  in  the  protection  of  the  public,  the  Commission  could 
have  issued  a  less  harsh  order.  Well,  I  can  say  to  this  committee  tJiere 
are  other  cases  where  the  court  said  the  order  was  not  harsh  enough. 

Likewise,  Mr.  James  F.  Hoge,  counsel  to  the  Proprietary  Associa- 
tion of  America,  stated  that  on  review  all  that  the  Court  can  do  is — • 

to  see  whether  there  is,  in  the  words  of  the  act,  any  evidence  to  support  it,  and 
in  the  words  of  the  interpretations  by  tlie  courts,  any  substantial  evidence  to 
support. 

So  Mr.  Hoge  also  treats  the  substantial-evidence  rule  as  requiring 
merely  some  evidence.    He  also  omits  the  requirement  that  it  be  such 
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that  the  appellate  court  can  see  it  would  have  warranted  capable, 
reasonable  men  in  reasonably  reaching  the  same  conclusion.  On  such 
a  misconception  of  the  substantial-evidence  rule,  Mr.  Hoge  bases  his 
conclusion  that  "as  the  statute  stands  today  there  is  really  no  practical 
review." 

That  amounts  to  saying  that  for  30  years  the  courts  have  merely 
been  going  through  the  motions  of  a  review  on  the  facts.  It  ignores 
the  most  important  ingredient  of  the  substantial-evidence  rule  which 
they  have  applied,  namely,  that  it  must  be  substantial  enough  to 
reasonably  support  the  findings  of  capable  and  reasonable  men.  Mr. 
Hoge  further  says  that — 

there  is  now  no  assurance  that  issues  of  facts  are  determined  by  the  weight  of 
the  evidence. 

I  would  like  to  read  that  again : 

there  is  now  no  assurance  that  issues  of  facts  are  determined  by  the  weight 
of  the  evidence. 

Of  course,  absolute  assurance  of  such  a  determination  is  beyond 
human  attainment.  The  choice  is,  therefore,  not  one  between  such 
assurance  and  lack  of  it  but  between  two  courses,  each  involving  some- 
thing less  than  human  perfection. 

The  brief  filed  with  the  committee  by  G.  V.  Thompson,  vice  presi- 
dent and  secretary  of  the  Cream  of  Wheat  Co.,  also  misconceives  the 
substantial-evidence  rule  as  applied  by  the  courts.  He  says  the  pres- 
ent court  review  is  "an  admitted  mockery"  and  that  the  Commission 
may  present  "only  a  sketchy  sort  of  case,"  and  that  this  will  over- 
ride "a  powerful  and  sound  defense  supported  by  all  kinds  of  reput- 
able evidence." 

This  hearing  on  this  bill  is  no  place  for  charges  of  that  kind. 

Mr.  O'Hara.  Do  you  not  believe  it  is  the  responsibility  of  Con- 
gress to  listen  to  the  petitions  of  its  citizens  about  any  bill  of  any 
kind? 

Mr.  Kellet.  I  certainly  do,  and  I  think  it  is  a  great  duty  on  Con- 
gress, and  perhaps  ought  to  be  more  often  exercised;  and  I  think  if 
charges  are  true  here,  the  Commission  ought  to  be  investigated ;  and 
if,  after  hearing  on  that  matter,  they  are  found  to  be  true,  they 
should  be  removed  from  office. 

Mr.  Eeece.  Judge,  I  never  got  the  impression  from  these  witnesses, 
and  that  goes  for  all  of  them,  that  they  were  intending  to  in  any  way 
impugn  the  integrity  of  the  Commission. 

Mr.  Kellet.  I  have  quoted  their  language,  and  I  have  not  finished, 
and  I  want  to  come  to  the  next  one,  and  then  I  will  bring  tljat  to  bear. 
In  the  light  of  your  question,  tliere  is  no  halfway  here.  They  went 
all  of  the  way  out. 

Mr.  Reece.  I  recall  their  statements.  Judge. 

Mr.  Kellet.  They  said  in  plain  language  that  the  Commission  was 
not  deciding  by  the  preponderance  or  the  weight  of  evidence  and  that 
they  were  deprived  of  a  remedy  and  the  courts'  hands  were  tied,  and 
that  it  was  a  "mockery"  and  that  it  was  "m^oral  bankruptcy." 

Now,  the  Commission  ought  to  have  a  fair  chance  to  meet  those 
charges.  They  are  very  serious.  As  I  said,  I  do  not  think  that  they 
are  appropriate  here  before  a  hearing  under  this  bill.     They  would  be 
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appropriate  in  impeacliment  proceeding's,  but  they  were  made  here, 
under  oath,  to  the  members  of  the  committee,  and  I  am  not  misquoting 
them. 

Mr.  Reece.  Your  quotations  are  correct,  without  doubt.  Judge,  but 
I  cannot  help  but  feel  that  you  are  misconstruing  not  only  the  motive 
but  the  purpose  of  the  argument  which  these  witnesses  made.  They 
were  only  saying  the  preponderance  rule  should  be  required  and  not 
left  to  option  of  the  administrative  agency. 

Mr.  Kelley.  I  do  not  think  so  at  all,  and  I  feel  that  there  is  a 
duty  on  me  to  continue  with  my  statement,  unless  the  proponents 
of  that  amendment  that  came  here  and  made  that  statement  come  here 
and  apologize  to  this  committee  and  order  stricken  from  the  record 
what  they  have  said.  They  would  not  make  those  statements  before 
a  court.  They  could  not  get  away  with  those  statements  before  a 
court.  They  could  make  them  to  the  court  in  a  case  that  they  were 
arguing,  and  the  court  would  look  in  that  case  and  decide  whether 
their  statements  were  right  or  not,  but  they  could  not  go  outside  into 
other  cases,  without  naming  them  and  when  not  before  the  court. 

Mr.  Rabin.  Mr.  Kelley,  I  made  the  statement  at  the  last  hear- 
ing, I  believe,  that  there  was  no  evidence  presented  to  the  committee 
that  the  Commission  decided  on  any  rule  other  than  that  of  the  fair 
preponderance  of  evidence;  I  want  to  saj?^  there  was  no  evidence  like 
that. 

Mr.  Kelley.  I  have  your  statement  here,  and  I  am  going  to  quote 
it,  and  I  am  going  to  show  the  pages  of  the  record  wherein  you 
said  that. 

Mr.  Rabin.  I  only  say  that  because  I  would  not  be  too  much  con- 
cerned about  that.  If  those  statements  were  conclusions,  they  were 
not  proven. 

Mr.  Sadov/ski.  You  may  proceed,  unless  Mr.  Reece  has  another 
question. 

Mr.  Reece.  I  started  to  make  an  observation,  and  I  wanted  to  com- 
plete that,  which  was  that  it  seemed  to  me,  and  I  rather  felt  that  it 
was  the  general  impression  that  the  hearing,  at  which  the  proponents 
of  the  bill  appeared,  were  objective.  It  may  be  that  I  fail  to  conceive 
or  properly  interpret  it.  It  is  unfortunate  that  any  other  construc- 
tion should  be  put  on  it  unless  clearly  indicated,  which  I  think  is  not 
the  case. 

Mr.  Kelley.  I  am  going  to  quote  a  few  more  statements;  and  I 
think  after  I  get  through  quoting  them^I  did  not  quote  anywhere 
near  all  of  them — that  I  think  that  you  will  see  that  I  am  right. 

Mr.  Reece.  If  I  may  interrupt,  somewhere  during  the  course  of 
your  presentation,  do  you  plan  to  cover  the  question  of  jurisdiction, 
conflicting  jurisdiction,  with  the  Food  and  Drug  Administration? 

Mr.  Kelley.  Mr.  Cassiday  is  going  to  handle  that. 

Mr.  Reece.  I  am  sure  that  Mr.  Cassiday  will  cover  the  subject  very 
comprehensively;  but  if  I  may  make  this  observation — that  in  view 
of  the  relationship  of  yourself  and  your  assistant  chief  counsel,  Mr. 
Whitley,  with  the  committee  at  the  time  these  two  bills  were  being 
drafted,  that  is  the  Food  and  Drug  and  Cosmetic  Act,  I  was  hopeful 
that  you  or  Mr.  Wliitley,  one 

Mr.  Kelley.  Mr.  Cassiday  and  Judge  Davis,  I  think. 
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STATEMENT  OF  EWIN  L.  DAVIS,  COMMISSIONER,  OF  THE  FEDERAL 

TRADE  COMMISSION 

Mr.  Davis.  I  just  want  to  make  this  explanation:  I  believe  the 
representatives  of  the  Federal  Trade  Commission  are  prepared  to 
answer  all  of  the  aro;uments  in  favor  of  this  bill,  and  th^j  intend  to 
do  it  in  order  and  systematically ;  but  no  one  is  prepared  to  do  or  ex- 
pected to  do  it  all.  Now,  if  the  committee  will  be  patient  enough  to 
give  us  an  opportunity  to  present  our  statements  and  not  ask  about 
things  that  they  are  not  discussing,  because  they  will  be  answered, 
and  finally  I  myself,  at  the  direction  of  the  Commission,  and  as  a 
Commissioner,  am  going  upon  the  stand,  and  I  will  undertake  to 
answer  anything  that  the  others  have  not;  and  I  will  welcome  any 
questions  from  any  of  the  committee,  and  I  will  be  glad  to  receive 
any  of  the  questions  and  undertake  to  answer  them,  including  the 
one  that  Mr.  Eeece  has  just  propounded. 

Mr.  Sadowski.  You  have  the  assurance  of  the  committee  that  every- 
one on  your  side  will  have  a  fair  opportunity  to  be  heard  and  to  be 
heard  in  order. 

Mr.  Dx\.^^s.  I  know ;  but  the  point  is,  if  you  may  permit  me  to  say, 
to  question  the  witness,  who  is  testifying  on  one  phase  of  the  subject, 
about  matters  that  do  not  relate  to  that. 

Mr.  Sadowski.  Of  course,  in  our  proceedings,  you  have  attended 
so  many  of  them.  Judge  Davis,  you  know  how  they  run ;  we  are  not 
in  a  regidar  court,  and  we  do  not  have  regiilar  procedures  and  rules 
of  procedure,  and  our  method  of  questioning  is  probably  sometimes 
rather  irregular,  but  we  will  try  to  give  you  every  opportunity  to  go 
along  and  present  your  case. 

Mr.  Davis.  I  understand  that.  I  am  familiar  with  the  congres- 
sional committee  practice. 

Mr.  Reece.  If  any  of  my  questions,  Judge,  were  extraneous,  I 
apologize,  I  raised  the  question  because  I  rather  anticipated  possibly 
the  presentation  of  testimony  with  reference  to  the  conflict  in  jurisdic- 
tion by  Judge  Kelley  since  he  is  the  chief  counsel  and  also  assisted  in 
formulating  the  legislation. 

Mr.  Davis.  That  will  be  fully  testified  to.  We  will  cover  that  sub- 
ject thoroughly. 

Mr.  Reece.  I  raised  that  question.  Judge,  so  as  to  determine  when 
questions  relative  to  that  subject  should  be  presented  and  to  what 
witness.  If  Judge  Kelley  is  not  going  to  cover  that  subject,  I  would 
not  want  to  ask  him  the  question,  I  was  merely  asking  the  Judge  if 
he  was  going  to  cover  that  during  the  course  of  his  testimony. 

He  responded  that  Mr.  Cassiday  would  cover  that  and  then  later 
yourself,  so  that  answers  my  question,  and  relieves  me  of  any 
anxiety  that  I  might  have  had  as  to  where  I  should  ask  questions 
on  that  subject.  It  was  not  done  in  any  other  sense  and  I  really  see 
no  reason  why  raising  the  question  while  Judge  Kelley  is  on  the  stand 
should  course  such  a  flurry. 

Mr.  Davis.  "We  are  undertaking  generally  to  proceed  in  the  order  of 
the  provisions  of  the  bill,  and  the  first  two  witnesses  are  discussing 
the  first  section  of  the  bill. 
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FURTHER  STATEMENT  OF  WILLIAM  T.  KELLEY,  CHIEF  COUNSEL, 
FEDERAL  TRADE  COMMISSION 

Mr.  Kelley.  I  was  talking  about  the  statements  that  Mr.  Thompson 
made  to  this  committee.  He  stated  that  court  review  is  "an  admitted 
mockery"  and  that  the  Commission  may  present  "only  a  sketchy  sort 
of  case"  and  that  this  will  override  "a  powerful  and  sound  defejise 
supported  by  all  kinds  of  reputable  evidence."  Thus  Mr.  Thompson 
also  conceives  of  the  substantial  evidence  rule  as  one  which  inhibits  the 
courts  from  considering  whether  reasonable  men  could  have  reason- 
ably decided  the  case  as  the  Commission  decided  it  on  the  evidence. 
Mr.  Thompson  even  goes  so  far  as  to  say  that  the  Commission  "has  the 
power,  if  it  so  chooses,  to  decide  the  case  against  the  overwhelming 
weight  of  evidence,  provided  it  has  been  able  to  produce  a  connecting 
thread  of  evidence  that  will  support  its  conclusion." 

Mr.  Thompson  goes  on  to  suggest  the  possibility  that  the  Commis- 
sion "covild  put  a  none  too  reputable  witness  on  the  stand  who  would 
testify  to  enough  facts  on  which  to  build  what  might  be  called  a  sub- 
stantial case,  and  it  could  then  sit  back,  after  hearing  many  reputable 
witnesses  testify  to  the  contrary,  and  proceed  nevertheless  to  make 
its  decision  based  upon  the  testimony  of  its  own  single  witness." 

Mr.  Reece.  Mr.  Chairman,  I  do  not  want  my  questions  to  be  mis- 
construed, Judge,  but  this,  after  all,  is  dealing  with  a  rather  vital 
phase  of  the  bill. 

And  you  have  referred  to  Mr.  Hoag's  testimony  and  he  had  pre- 
pared an  extension  in  which  he  cited  further  cases  that  did  appear  in 
that  record  and  now  in  the  Harriet  Huhhard  Air,  Inc.,  v.  Federal 
Trade  Commission,  the  court  made  this  statement : 

The  rule  is  now  well  recognized  that  the  finding  of  fact  by  the  Commission, 
having  any  evidence  to  support  it  is  conclusive  and  binding  and  binding  upon  the 
courts  and  we  may  not  review  the  weight  of  the  testimony. 

Now,  then,  and  before  you  answer  me,  just  let  me  refer  to  one  other 
case,  in  the  interest  of  conserving  time. 

In  the  National  Harness  Manufacturers  Association  case : 

The  statute  further  provides  that  the  finding  of  facts  by  the  Commission 
shall  be  conclusive,  if  supported  by  any  evidence. 

Is  there  any  significance  there  in  the  use  of  the  word,  "any,"  by  the 
court  in  its  statement? 

Mr.  Keul,ey.  That  is  not  the  rule.  The  courts  know  that  that  is 
not  the  rule. 

Mr.  Reece.  I  was  quoting. 

Mr.  Kelley.  I  have  read  the  decisions  here  by  the  Supreme  Court. 
The  courts  use  that  language  but  they  do  not  apply  that  when  they 
make  a  critical  examination  of  the  Commission's  findings. 

Mr.  O'Hara.  You  mentioned  the  Carley  case — what  happened  to 
that  case  on  review  ? 

Mr.  Kelley.  The  court  set  the  findings  of  the  Commission  aside  on 
that  rule. 

Mr.  O'Hara.  Wait  a  minute.  They  set  it  aside  on  the  grounds  that 
there  was  not  any  evidence  to  sustain  the  findings  ?  , 

Mr.  KJELLEY.  No.  On  the  ground  that  it  did  not  meet  the  test  of 
that  rule,  that  I  read.     That  was  a  pretty  strong  test. 
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There  was  evidence,  but  it  did  not  meet  that  substantial-evidence 
test  that  the  court  applied. 

Mr.  OTIaka.  AVait  a  minute.  I  will  ask  you  to  wait  on  me  just  a 
minute.  I  will  ask  you :  In  the  Carley  case,  was  it  not  the  decision  of 
the  court  that  there  was  no  evidence,  no  evidence  to  sustain  the  findings 
of  the  Commission  ? 

Mr.  Kellet.  I  do  not  think  so ;  there  was  no  substantial  evidence. 

Of  course,  there  was  evidence. 

Mr.  O'Hara.  Let  me  read  what  purports  to  be  a  copy  of  the  decision, 
in  which  the  court  said  this,  and  I  am  quoting : 

There  is  no  evidence  in  this  record  to  support  a  finding  that  is  necessary,  In 
order  to  follow  the  suggested  plan,  that  the  users  adhere  to  a  restricted  diet. 

Mr,  Kelley.  I  think  that  is  so.  When  the  court  used  that  language, 
it  meant  that  there  was  no  evidence  that  measuied  up  to  their  standard. 

Mr.  O'Hara.  That  may  be. 

Mr.  Kelley.  They  set  out  the  rule. 

Mr.  B.EECE.  But  you  were  in  a  way  getting  back  to  what  jou  said 
about  these  witnesses  who  made  these  statements  and  cited  cases.  I 
cited  two  here,  which  are  along  the  same  line,  or  convey  somewhat 
comparable  impressions,  as  that  conveyed  by  some  of  the  witnesses,  to 
which  you  are  taking  exception,  and  these  are  decisions  of  the  court, 
and  I  know  you  would  not  impugn  the  purpose  of  the  court  in  making 
these  statements  in  its  finding,  and  I  question  whether  we  ought  to  do 
so  with  the  witness  whose  statements  are  relying  upon  the  court's  deci- 
sion, so  far  as  the  statements  made,  are  concerned.  In  any  event  I 
think  a  witness  of  the  high  standing  of  those  appearing  here  should 
be  able  to  express  his  views  on  the  bill  without  having  his  motives 
challenged  or  be  intimidated  by  the  Commission  before  which  may 
later  find  it  necessary  to  appear. 

Mr.  Kelley.  I  disagree  very  substantially  with  your  conclusion 
about  the  statements  of  these  witnesses  here  being  the  same  as  what 
the  court  said. 

I  disagree  very  substantially  with  the  statements.  I  do  not  put  them 
in  the  same  category  at  all. 

Two  observations  might  be  made  upon  that  statement.  First,  that 
it  is  a  distortion  of  the  substantial-evidence  rule  as  the  courts  have 
applied  it  because  it  falsely  imputes  to  the  courts  the  necessity  of 
upholding  the  Commission  even  though  the  courts  believe  that  reason- 
able men  could  not  have  reached  the  Commission's  conclusion  on  the 
evidence  in  the  whole  record.  Second,  the  implication  is  clear  that 
the  Commission  is  disposed  to  reach  its  conclusions  regardless  of  the 
weight  of  the  evidence.  That  is  conceivable  in  any  forum  for  factual 
determinations,  but  it  cannot  be  raised  with  regard  to  some  particular 
fact-finding  body  without  challen,ging  its  integrity. 

This  latter  observation  is  borne  out  by  the  fact  that  Mr.  Thompson 
immediately  proceeds  to  cite  "for  instance"  the  Commission's  cases 
involving  basing-point  systems.  Unfortunately  for  Mr.  Thompson's 
argument,  the  Supreme  Court,  in  the  two  basing-point  cases,  which 
reached  it,  declared  in  one  case  that  the  Commission's  conclusions  were 
"amply  supported  by  its  findings  and  the  evidence"  and  in  the  other 
that  they  were  "amply  supported  by  the  record." 

Again,  the  brief  of  the  Motor  and  Equipment  Manufacturei-s'  Asso- 
ciation before  the  committee  misconceives  and  misstates  the  substan- 
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tial-evidence  rule.  It  also  assumes  a  case  where  a  single  witness  gives 
substantial  testimony  and  numerous  other  witnesses  contradict  him 
and  are  supported  by  objective  evidence.  It  then  asserts  that  the 
Commission's  findings  based  upon  the  single  witness'  testimony  are 
"binding"  upon  the  circuit  court  of  appeals  because  it  constitutes  sub- 
stantial evidence.  That  is  a  distortion  of  the  substantial-evidence  rule 
because  the  findings  based  upon  such  testimony  are  binding  on  the 
courts  only  if  they  conclude  that  reasonable  men  might  have  reason- 
ably relied  upon  it  notwithstandin,g  the  conflicting  testimony.  It  need 
not  be  accepted  by  the  courts  as  sufficient  unless  it  meets  that  standard, 
and  in  fact  it  is  accepted  only  when  it  does  meet  that  standard. 
This  association  brief  also  says  (p.  5)  that  if — 

the  outcome  of  the  Federal  Trade  (Commission  proceedings  is  to  continue  to 
be  controlled  by  factors  other  than  the  fair  preponderance  of  evidence,  it 
would  represent  a  deplorable  condition  of  moral  bankruptcy  and  judicial 
impotency  that  would  turn  away  the  victim  without  a  remedy. 

The  inescapable  meaning  of  that  language  is  that  the  Commission 
has  been  controlled  by  factors  other  than  the  fair  preponderance 
of  evidence  and  that  the  courts  have  been  helpless  to  extend  relief 
to  the  victims  of  this  deplorable  condition  of  moral  bankruptcy. 
Aside  from  its  aspersions  on  the  moral  integrity  of  the  Commission 
it  distorts  the  substantial-evidence  rule  by  implying  that  it  requires 
the  Commission's  findings  to  be  upheld  if  sustained  by  any  evidence, 
although  the  rule  requires  them  to  be  sustained  by  such  evidence  as 
reasonable  men  might  find  sufficient. 

The  brief  of  the  Motor  and  Equipment  Manufacturers  Association 
also  says  that  the  Commission's  opposition  to  this  provision  of  the 
bill— 

necessarily  implies  a  desire  upon  its  part  to  retain  its  present  power  to  decide 
the  rifrhts  of  respondents  in  a  manner  that  runs  counter  to  the  weight  of 
the  evidence. 

This  appears  on  page  6. 

The  Commission  denies  that  it  has  any  such  power  under  the  sub- 
stantial-evidence rule.  Accordingly  it  cannot  desire  to  retain  what 
it  does  not  have.  It  has  power  to  decide  the  facts  only  to  the  extent 
and  in  the  manner  that  the  courts  say  reasonable  men  might  have 
decided  them.  The  clear  implication  of  the  quoted  statement  and  of 
its  context  is  that  the  Commission  desires  to  retain  a  power  which 
if  it  existed  and  were  exercised  would  impugn  the  integrity  and  good 
faith  of  the  Commission. 

Indeed,  the  brief  argues  that  a  desire  to  retain  the  substantial- 
evidence  rule  amounts  to  a  desire  to  disregard  the  preponderance  of 
the  evidence,  appearing  on  page  7.  That  is  to  charge  the  Commis- 
sion with  a  desire  to  decide  arbitrarily  and  contrary  to  the  weight 
of  the  evidence.  Impeachment  and  not  amendment  is  the  only  ap- 
propriate remedy  for  such  a  condition.  The  association  closes  its  brief 
on  page  16  with  the  argument  that  the  paucity  of  appeals  results 
from  the  inability  of  the  courts  to  "accord  justice"  because  "the  ap- 
pellant cannot  succeed,  even  though  the  preponderance  of  evidence 
is  on  his  side." 

This  is  another  form  of  charging  the  Commission  with  having  de- 
cided the  unappealed  cases  against  the  preponderance  of  the  evidence. 
It  overlooks  the  fact  that  under  the  substantial-evidence  rule  the 
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courts  can  set  aside  findings  if  tliey  are  not  based  on  evidence  that 
"would  warrant  reasonable  men  reaching  the  same  conclusion. 

The  memorandum  filed  by  Chadbourne,  Wallace,  Parks  &  White- 
side also  misstates  the  substantial  evidence  rule  as  follows : 

No  matter  Low  clear  and  convincing  the  evidence  to  the  contrary  may  be, 
the  Commission  can  support  its  position  and  make  fiudin,2;s  of  fact  in  accordance 
with,  its  complaint  which  are  entirely  unassailable,  provided  it  can  point  to  any 
substantial  evidence  in  the  record  in  support  of  the  facts  as  it  claims  them 
to  be  (p.  3). 

Again  it  must  be  stated  that  the  courts  require  that  the  evidence 
be  substantial  enough  to  warrant  capable  and  reasonable  men  rea- 
sonably reaching  the  same  conclusion  as  the  Commission.  Thus  that 
concept  of  the  rule  automatically  contradicts  and  cancels  the  hypo- 
thesis embodied  in  the  above-quoted  words  "no  matter  how  clear  and 
convincing  the  evidence  to  the  contrary  may  be." 

The  fatal  defect  common  to  all  these  statements  which  I  have  an- 
alyzed is  that  their  attack  on  the  substantial-evidence  rule  is  based 
upon  a  misconception  or  a  misstatement  of  the  rvde  itself.  The  rule 
is  a  definite  appellate  safeguard  against  the  possibility  of  arbitrary  or 
capricious  action  by  the  Commission. 

Dean  Stason  stated  to  the  committee  that — 
"under  current  judicial  opinions,  the  court  review  does  not  apparently  extend 
to  what  the  courts  are  calling  infex-ence  from  the  facts  (typewritten  transcript 

•P  5)-  .-,        .  , 

He  urged  that  the  inference  to  be  drawn  from  the  evidentiary  facts 

should  be  subject  to  the  same  standard  of  judicial  review  that  is  ap- 
plied to  the  evidentiary  facts  themselves  (ibid. -p.  10). 

I  believe  Dean  Stason  is  mistaken  in  his  belief  that  the  substantial- 
evidence  rule  does  not  apply  to  inferences.  At  any  rate  in  the  leading 
case  on  the  point,  that  of  F.  T.  G.  v.  Pacific  States  Pajyer  Trade 
Association^  the  Supreme  Court  did  not  mereh^  announce  the  principle. 
It  actually  reviewed  the  Commission's  inferences,  applied  the  same 
standard  of  reasonableness  as  under  the  substantial-evidence  rule,  and 
sustained  the  Commission's  inferences  by  that  standard. 

The  Court  did  not  merely  say  that  the  weight  of  the  evidence  and 
the  inferences  therefrom  were  for  the  Commission.  It  said  that  the 
inferences  "reasonably"  to  be  dra\vn  from  them  were  for  the  Com- 
mission and  that  the  inference  in  question  did  not  "go  beyond  what  is 
justified  by  the  findings"  (273  U.  S.  52,  63) . 

And  in  recent  cases  the  circuit  courts  have  not  refrained  from 
testing  the  Commission's  ultimate  inference  of  a  price  fixing  combi- 
nation by  the  same  standard  of  reasonableness  that  the  Supreme  Court 
applied  in  the  Pacific  States  Paper  Trade  Association  case. 

I  do  not  believe  that  the  quotation  that  Dean  Stason  made  from 
Justice  Douglas  in  the  Link-Belt  case  or  from  Judge  Allen  in  the 
United  States  Truck  case  can  be  taken  as  supporting  the  proposition 
that  the  courts  are  foreclosed  from  reviewing  the  reasonableness  of 
inferences  from  the  facts  any  more  than  they  are  foreclosed  from  re- 
viewing the  reasonableness  of  the  factual  findings  themselves. 

In  1941  Dean  Stason  himsel  thought  the  language  of  the  courts 
regarding  inferences  in  recent  cases  might  be  "fortuitous  rather  than 
indicative  of  a  trend  in  establishing  a  new  definition  of  substantial 
evidence."  See  his  article  "Substantial  Evidence  in  Administrative 
Law,"  89  University  of  Pennsylvania  Law  Review  1026,  June  1941. 
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He  himself  cited  N.  L.  R.  B.  v.  Colurmhia  Enamieling  Co.  (306  U.  S. 
292)  as  indicating  otherwise.  There  the  Supreme  Court  in  1939  had 
stated  "But  as  has  often  been  pointed  out,"  the  conchisive  character  of 
the  Board's  findings  depends  upon  the  existence  of  evidence  "which  is 
substantial,  that  is,  affording  a  substantial  basis  of  fact  from  which 
the  fact  in  issue  can  be  reasonably  inferred'  (p.  299).  That  corre- 
sponds to  Chairman  Lea's  statement  that  it  is  the  ultimate  fact  we 
are  dealing  with  when  deciding  what  is  substantial  evidence. 

One  of  the  arguments  made  in  various  forms  by  various  witnesses 
before  the  committee  is  that  the  preponderance  of  evidence  rule  is 
needed  on  review  of  the  Commission's  findings  because  it  is  necessary 
or  desirable  to  hold  the  Commission  to  the  same  rule  when  reaching 
its  decision  to  issue  the  order  to  cease  and  desist.  No  matter  how 
cleverly  that  argimient  may  be  formulated,  it  implies  that  the  Com- 
mission uses  some  rule  other  than  that  of  the  preponderating  evidence. 

Now,  as  Congressman  Rabin  observed  on  several  occasions  in  this 
record  (pp.  114,  115,  195)  there  is  no  rule  that  the  Commission  or  any 
other  administrative  agency  could  use  except  that  of  the  preponderat- 
ing evidence.  The  moment  anyone  begins  to  imply  or  suggest  that 
the  Commission  does  not  use  that  rule,  that  moment  he  begins  to  imply 
or  suggest  that  the  Commission  decides  contrary  to  the  weight  of  the 
evidence.  It  is  idle  for  those  who  advance  such  arguments  to  protest 
that  they  do  not  mean  to  impugn  the  Commission's  integrity. 

If  they  could  only  point  to  some  rule  other  than  that  of  prepon- 
derating evidence  which  the  Commission  could  conceivably  use  such, 
protests  might  have  a-  plausible  basis.  But  it  is  inherently  impossible 
for  any  public  official  from  a  justice  of  the  peace  to  the  Supreme  Court 
of  the  United  States  to  decide  any  issue  of  fact  according  to  ^nj 
standard  other  than  that  of  the  preponderating  evidence  and  remain 
intellectually  honest. 

It  is  equally  impossible  for  any  private  individual  in  his  private 
affairs  to  be  intellectually  honest  unless  he  resolves  disputed  questions 
of  fact  in  his  own  mind  upon  what  is  to  him  the  weight  of  the  evidence. 

The  fact  that  the  Commission  applies  the  preponderance  of  evidence 
rule  is  illustrated  by  its  decision  of  May  3,  1944  in  the  Listerine  case, 
D.  4232.  In  the  concurring  opinion  of  Commissioner  Ferguson,  he 
said, 

It  is  the  duty  of  the  Commission  to  decide  issues  of  fact,  whether  or  not  the 
medical  or  scientific  questions  are  involved,  by  the  greater  weight  of  the  evi- 
dence— the  burden  of  proof  being  on  the  Commission. 

Commissioner  March  in  his  concurring  opinion  concluded  that  "the 
allegations  in  the  complaint  are  not  sustained  by  the  greater  weight  of 
the  evidence."  Commissioner  Freer  also  made  a  detailed  analysis  of 
the  evidence  in  his  concurring  opinion. 

Commissioner  Ayres,  however,  dissented  from  the  majority  as  to 
what  the  weight  of  the  evidence  was  in  the  case  after  analyzing  it  in 
detail.  This  case  emphasizes  the  obvious  fact  that  it  is  impossible  for 
the  several  Commissioners  to  apply  any  rule  other  tlian  that  of  the 
preponderating  evidence  without  automatically  questioning  the  good 
faith  with  which  they  acted  in  reaching  their  several  conclusions. 

So  I  submit  that  the  substantial  evidence  rule  as  applied  in  appellate 
courts  to  the  factual  findings  of  this  Commission  has  been  widely 
misrepresented  before  this  committee  as  requiring  the  courts  to  sustain 
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the  Commission  if  there  is  any  evidence,  while  the  rule  really  requires 
the  evidence  to  be  such  as  would  convince  a  reasonable  mind. 

I  also  submit  that  to  substitute  the  preponderance  rule  would  go  far 
beyond  the  legitimate  appellate  function  of  seeing  that  the  original 
trial  body  reaches  its  factual  conclusions  on  the  basis  of  rational, 
probative  evidence  and  would  simply  make  the  appellate  court  a  sec- 
ond trial  court. 

Now.  how  has  the  substantial  evidence  rule  actually  worked  in  prac- 
tice? Has  the  Commission  been  taking  advantage  of  the  rule  itself 
and  which  reasonable  men  could  not  make  if  they  considered  the  pre- 
ponderance of  the  evidence?  Have  the  appellate  courts  been  re- 
luctantly sustaining  t]ie  Commission  because  the  statute  ties  their 
hands,  although  they  believed  that  the  Commission  was  not  finding 
the  facts  as  reasonable  men  might  have  found  them  according  to  the 
weight  of  the  evidence  ?  To  so  imply  is  to  challenge  the  integrity  of 
the  courts,  for  there  is  nothing  to  prevent  them  setting  aside  the  find- 
ings if  they  are  not  such  as  reasonable  men  might  make  on  the  eviden- 
tial record.  Every  presumption  is  against  that  being  the  situation 
but  I  propose  to  demonsti'ate  by  proof  that  it  is  not  the  situation. 

First,  let  us  consider  the  cases  where  no  appeal  has  been  taken  from 
the  Commission's  orders.  As  before  shown  the  Motor  and  Equipment 
Manufacturers  Association  argues  that  the  small  number  of  appeals 
from  the  Commission's  orders  results  from  the  inability  of  the  courts 
to  "accord  justice."  Let  us  examine  that  assertion  in  the  light  of  the 
facts. 

I  have  a  table  listing  all  of  the  findings  as  to  the  facts  and  orders 
to  cease  and  desist  issued  by  the  Commission  in  food,  drug,  thera- 
peutic device  and  cosmetic  cases,  subsequent  to  the  enactment  of  the 
Wlieeler-Lea  Act  in  1938.  The  Commission  made  findings  as  to  the 
facts  and  issued  orders  to  cease  and  desist  in  462  such  cases. 

Mr.  Reece.  I  do  not  want  to  interrupt  you  too  often,  but  here  is  a 
statement  of  the  court.  To  what  extent  does  the  statement  of  the 
court  differ  with  that? 

The  rule  is  Avell  recognized  that  the  finding  of  fact  by  the  Commission  had  any 
evidence  to  support  it  is  conclusive  on  the  court  and  we  may  not  review  it. 

Mr.  Rabin.  May  I  interrupt  for  a  minute?  I  think  there  are  two 
standards,  one  that  the  Commission  has  to  use,  and  that  is  a  fair 
preponderance  rule.  The  other,  under  which  the  court  reviews,  and 
that  is  the  substantial  evidence  rule. 

Mr.  Kellet.  That  is  right. 

Mr.  Rabix.  I  believe'  when  the  court  says  that,  it  means  that  the 
court  cannot  substitute  the  preponderance  rule  for  the  substantial  rule 
in  connection  with  its  review.  I  do  not  think  that  any  court  in  the 
country  has  ever  said  that  the  Commission  may,  in  the  initial  hearing, 
use  anything  but  the  fair  preponderance  rule  although  in  review,  the 
court  may  not  use  it. 

The  appellate  court  cannot  go  that  far, 

Mr.  Reece.  They  cannot  weigh  the  evidence? 

Mr.  Kelley.  That  is  the  point. 

Mr,  Reece.  Now  then,  if  the  litigant  should  feel  that  the  Commis- 
sion had  not  used  the  preponderance  rule  ? 

Mr.  Rabin.  That  is  right.     That  could  be. 
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Mr.  Reece.  Does  he  have  any  remedy  in  the  courts  ? 

Mr.  Rabin.  That  is  the  reason  we  are  discussing  this  bill — whether 
we  should  give  him  a  remedy.  I  think  the  only  thing  he  can  do — ^he 
is  stopped  in  the  higher  courts  where  the  other  side  shows  that  they 
had  a  substantial  amount  of  evidence  to  support  it,  he  is  stopped  there, 
ancl  that  is  one  of  the  defects  that  we  are  discussing  now — as  to 
whether  there  should  be  a  proper  remedy  for  it. 

That  is  the  question  I  tried  to  put  to  the  witness  earlier  this 
morning. 

Mr.  Reece.  You  have  done  a  great  deal  to  help  clarify  the  situation. 

Mr.  Rabin.  I  think  you  are  right  in  that  respect.  The  witness  is 
stopped.  I  do  not  mean  the  witness  is  stopped,  I  mean  the  party  is 
stopped  at  that  point. 

Mr.  Kelley.  I  would  like  to  proceed. 

Mr.  Sadowski.  We  have  five  witnesses.  At  the  rate  we  are  going, 
we  will  be  here  a  month.  Let  the  witness  proceed.  You  had  a  ques- 
tion, Mr.  O'Hara  ? 

jSIr.  O'Hara.  I  say  the  substantial  evidence  rule  actually,  if  it  gets 
in  the  appellate  court,  practically  means  the  scintilla  of  evidence,  that 
is,  if  there  is  any  evidence. 

Mr.  KelIxEY.  No;  far  from  it. 

Mr.  Rabin.  And  on  that  point,  when  you  quoted  that  court,  that 
said  there  was  no  evidence,  of  course,  if  there  is  no  evidence,  the 
court  should  reverse.  But  it  does  not  go  as  far  as  to  say  if  there  were 
merely  some  evidence,  that  it  would  affirm. 

Mr.  Kelley.  The  critics  of  the  substantial  evidence  rule  seem  to 
be  drawn  largely  from  those  interested  in  such  cases.  In  58  other 
cases  the  Commission  had  either  dismissed  the  complaint  or  closed 
the  proceeding.  How  can  so  many  dismissals  be  reconciled  with  the 
theory  that  the  Commission  disregards  the  weight  of  the  evidence  or 
acts  with  a  closed  mind  after  complaint  is  issued?    This  is  significant. 

In  180  of  these  462  cases  the  respondents  filed  answers  admitting 
all  of  the  material  facts  alleged  in  the  Commission's  complaints.  In 
97  cases  of  the  462  the  respondents  entered  into  a  stipulation  as  to  the 
facts.  The  cases  in  which  respondents  filed  answers  admitting  the 
facts  and  the  cases  in  which  the  respondents  stipulated  as  to  the  facts 
total  277,  or  60  percent  of  the  total  number  of  cases. 

Certainly  there  can  be  no  question  concerning  the  substantiality  of 
the  evidence  with  respect  to  these  277  cases.  The  Commission's  find- 
ings were  based  upon  respondents'  own  admissions  or  upon  respond- 
ents' stipulations  as  to  the  facts.  The  admissions  or  stipulations  are 
themselves  the  equivalent  of  a  finding.  They  are  all  listed  here  and 
all  statistics  about  the  outcome,  and  so  forth. 

All  the  Commission  did  was  to  find  the  facts  admitted  or  stipulated 
and  draw  its  conclusions  from  such  facts.  Respondents  in  these  cases 
did  not  appeal,  but  it  was  their  privilege  to  appeal  and  have  the  Com- 
mission's order  set  aside  if  the  conclusion  of  the  Commission  was  not 
warranted  in  law.  So  at  one  stroke  we  eliminate  60  percent  of  such 
cases  from  the  possibility  of  any  contention  that  the  Commission  did 
not  act  on  substantial  evidence  or  on  the  preponderant  evidence. 

The  Commission  made  findings  as  to  the  facts  and  entered  orders  to 
cease  and  desist  in  185  of  these  cases  where  evidence  was  taken.  Now, 
the  question  arises  whether  the  Commission's  findings  in  these  cases 
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were  based  upon  substantial  evidence  or  whether  the  Commission  made 
findings  without  evidence  or  whether  on  evidence  that  was  insuffi- 
cient and  unsubstantial. 

These  185  cases  in  wliich  findings  were  made  in  adversary  proceed- 
ings after  trial  constituted  40  percent  of  the  total  number  of  cases. 
One  hundred  and  forty-two,  or  80  percent,  of  these  respondents  did 
not  appeal.  I  presume  they  were  satisfied  or  at  least  felt  that  the 
findings  were  right  factually  and  the  orders  proper  as  a  matter  of  law. 

Mr.  Reece.  If  I  may  interject,  and  I  am  not  asking  a  question.  I 
heard  that  the  litigants  sometime  may  feel  that  due  to  the  inadequacy 
of  the  power  of  the  courts  to  review  and  cover  the  subjects  that  we 
exchanged  views  on  just  awhile  ago,  that  they  are  without  any  remedy? 

Mr.  Kelley.  I  do  not  think  so,  Congressman,  and  do  you  think  that 
it  is  sensible  that  the  Commission  is  going  to,  after  an  investigation, 
take  and  file  a  complaint  making  charges  of  a  violation,  and  that  the 
people  will  come  in  and  sign  a  solemn  paper  admitting  those  facts  if 
they  did  not  think  they  were  true? 

The  truth  is  that  the  Commission  is  very  diligent  in  getting  the 
facts,  and  its  integrity  cannot  be  impugned  in  protecting  the  public 
interest  in  carrying  out  the  mandate  of  the  Congress  and  the  intent 
of  the  Congress  as  embodied  in  those  acts. 

Mr.  Rabix.  You  think  j'Ou  Avill  have  the  same  number  of  stipula- 
tions regardless? 

Mr.  Kelley.  Of  course  you  would.  When  they  sign  those  admis- 
sions and  make  those  stipulations,  those  people  represented  by  counsel 
know  they  are  true  and  they  know  we  can  prove  them. 

Mr.  O'Hara.  Do  they  all  sign:  do  the}'  all  agree? 

Mr.  Kelley.  There  were  277,  or  60  percent,  either  signed  admissions 
or  stipulations,  the  equivalent  of  them. 

Mr.  Reece.  That  being  the  case,  then,  would  any  harm  have  resulted 
from  an  amendment  to  the  statute  which  would  have  given  them  the 
right  to  appeal. 

Mr.  Kelley.  I  do  not  believe  that  it  is  good  business  and  I  do  not 
think  it  is  in  the  public  interest  and  good  policy  for  the  Congress  of 
the  United  States  to  take  an  amendment  or  repeal  these  laws  as  to 
give  the  appellate  courts  the  power  to  weigh  de  novo  the  evidence. 
There  are  10  circuits  in  the  country. 

Those  judges  are  busy.  I  think  that  if  the  Congress  are  not  satis- 
fied with  the  five  commissioners  that  they  have,  they  ought  to  get 
five  new  ones.  And  take  and  select  those  from  the  circuit  courts  of 
appeals,  or  the  best  lawyers  in  the  United  States.  I  think  that  is 
the  answer. 

The  answer  is  not  with  that  commission  or  with  the  law,  or  the 
procedure. 

Mr.  Reece.  Speaking  for  Mississippi  and  not  the  Congress 

Mr.  Kelley.  That  is  what  I  think,  and  I  think  it  would  be  decidedly 
bad. 

Mr.  Reece.  I  am  quite  well  satisfied  with  the  personnel  of  the  Com- 
mission, and  I  am  pleased  to  say  I  am  satisfied  with  the  chief  counsel. 

Mr.  Sadowski.  Let  us  proceed. 

Mr.  Kelley.  It  is  not  easy  for  the  Federal  Trade  Commission  to 
do  a  lot  of  things.  It  is  pretty  hard.  They  dismiss  a  lot  of  cases. 
As  I  told  you,  they  dismissed,  under  the  Wheeler-Lea  amendment,  since 
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1938,  58.  Some  of  them  I  would  not  have  dismissed.  That  is  neither 
here  nor  there. 

The  circuit  courts  of  appeals  are  pretty  diligent  and  do  not  think 
that  the  attorneys  for  the  respondents  are  not  when  they  go  to  the 
circuit  courts  of  appeals.  Do  not  think  the  Commission  is  getting 
away  with  anything.  Not  with  a  thing.  And  when  we  go  before 
the  circuit  court  of  appeals  and  argue  these  cases,  repeatedly  the 
judge  comes  to  know  us.  When  we  make  statements  to  those  judges 
about  the  evidence  on  that  record,  we  better  not  fool  those  judges. 

Once  we  did  we  would  be  done. 

Mr.  O'Hara.  I  would  like  to  say  that  I  started  in  oh  this  hearing 
and  I  have  gone  all  through  it  up  until  today  and  I  never  at  any  time 
assumed  that  anybody  was  charging  that  there  was  anything  wrong 
with  the  integrity  of  the  Commission. 

You  are  protesting  so  much  this  morning  that  I  confess  you  have 
me  concerned. 

Mr.  Kelley.  They  say  that  the  Commission  is  making  findings, 
based  upon,  some  of  it,  not  any  evidence  and  not  on  the  weight  of  the 
evidence  and  the  substantial  character  of  the  evidence,  and  they  say 
that  if  it  continues  that  it  is  going  to  be  moral  bankruptcy,  in  just 
those  words. 

Mr.  Rabin.  I  do  not  think  they  say  the  Commission  is  consciously 
doing  that.  I  think  they  merely  disagree  with  the  Commission's  con- 
clusions when  they  make  that  statement. 

Mr.  Kelley.  I  am  dealing  with  the  plain  English  language,  and 
in  plain  language,  in  clear  words,  I  do  not  think  there  is  any  room 
for  disagreement  about  that.     There  is  only  one  answer. 

Mr.  Sadowski.  Mr.  Rogers  wants  to  ask  you  a  question. 

Mr.  Rogers.  Judge,  I  want  to  ask  you  this  question:  Of  course, 
this  is  in  the  interest  of  the  public,  that  is  what  this  is  all  being 
administered  for.  How  will  this  restriction  impede  your  efficiency 
or  the  efficiency  of  the  Commission  if  this  rule  is  written  in  here  ? 

Mr.  Kelley.  I  do  not  know  how  much,  if  any. 

Mr.  Rogers.  In  other  words,  can  you  not  do  just  as  well  ? 

Mr.  Kelley.  I  think  the  Commission  would  administer  the  law 
and  in  the  public  interest,  and  I  think  the  courts  would  do  a  good  job. 
I  do  not  think  that  it  ought  to  be.  When  we  framed  our  Constitu- 
tion we  wrote  that  into  our  Constitution,  with  respect  to  factual  mat- 
ters, with  respect  to  jury.  I  do  not  think  you  ought  to  have  two  or 
three  tribunals  that  would  keep  trying  the  factual  issues. 

Mr.  Rogers.  Would  you  not  just  as  soon  continue  services  as  attorney 
for  the  Commission  if  we  write  this  in  here  where  you  know  your 
duty  just  like  it  is  now,  as  to  do  it  under  the  present  statute? 

Mr.  Kelley.  I  do  not  think  it  would  be  in  the  public  interest,  and 
honestly,  I  would  have  to  predict  that  I  do  not  think  it  would  last 
5  years. 

Mr.  Rogers.  Do  you  not  think  that  the  courts  in  each  event  would 
try  to  find  the  facts  and  render  or  help  the  Commission  all  they  could 
in  rendering  the  facts  ? 

Mr.  Kelley.  I  think  the  courts  are  doing  that  now,  and  I  think 
the  courts  are  giving  a  real,  honest-to-goodness  review  of  these  records. 
And  they  are  pretty  big  records. 


AMEND  FEDERAL  TRADE   COMMISSION   ACT  139 

We  have  some  tremendous  cases,  and  some  of  the  circuits  are  getting 
rather  expert  with  some  of  the  problems  that  are  coming  up  under 
the  Robinson-Patman  Act,  and  monopoly  questions  involving  basing 
points,  and  zone  systems,  and  all  of  those  things,  but  most  of  those 
cases  go  to  the  second  and  seventh  circuits.  We  have  a  case  now  in 
the  seventh  circuit  in  which  there  was  filed  29  different  preliminary 
motions.  Respondents  have  17  firms  in  that  case.  There  are  50,000 
pages'  of  testimony.     How  many  pages  of  exhibits,  Walter? 

Mr.  Wooden.  They  claim  up  to  100.000.  That  is  an  estimate  in- 
cluding a  lot  of  publications  of  books,  freight-rate  books,  and  things 
like  that.     They  had  them  all  in. 

Mr.  Kelley.  I  am  not  talking  here  largely  about  a  little  case  of 
400  or  500  pages,  or  record  300  or  400  pages  involving  some  false 
statements  concerning  a  drug.  It  is  bigger  and  deeper  than  that. 
The  drug  people  seem  to  be  more  interested  here. 

Mr.  Reece.  If  I  may  take  just  a  moment,  Mr.  Chairman,  and  this 
is  not  a  question,  but  simply  a  quotation  from  a  statement  by  Dean 
Pond,  in  which  he  says: 

One  of  the  most  serious  features  of  the  administrative  adjudications  that 
administrative  agencies  act  as  judges  in  cases  in  which  they  are  also  prosecutors, 
and  so,  in  effect,  act  as  judges  in  their  own  cases.  Many  of  these  agencies 
entertain  complaints,  institute  investigations  upon  them,  begin  what  are  in  effect 
prosecutions  before  themselves,  and  all  through  their  own  subordinates  to  act  as 
advocates  for  the  prosecution,  and  often  make  the  adjudication  in  conference  with 
the  same  subordinates. 

That  just  relates  to  the  question  of  procedure  here  and  is  by  Judge 
Pond,  and  does  not  apply  especially  to  the  Federal  Trade  Commis- 
sion, but  to  all  administrative  agencies. 

Mr.  Kelley.  I  have  the  greatest  respect  for  the  ability  and  eminence 
of  Dean  Pound.  I  do  not  agree  with  him  and  do  not  agree  with 
him  at  all  with  respect  to  his  views  with  respect  to  administrative 
tribunals.     He  does  not  believe  in  them. 

I  went  through  for  a  great  many  hearings  before  the  subcommittee 
of  the  Judiciary  of  the  Senate  on  those  administrative  bills.  There 
were  a  great  many  eminent  witnesses  called.  Ultimately  there  was 
formulated  S.  7.  I  have  no  complaint  about  S.  7  with  respect  to 
the  provisions  concerning  court  review. 

Mr.  Reece.  Well  now,  here  is  a  statement  along  the  same  line  by 
Dean  Landis,  who  was  a  member  of  the  Federal  Trade  Commission : 

When  I  went  to  the  Federal  Trade  Commission,  I  found  that  the  findings  of  that 
Commission  were,  as  a  matter  of  practice,  drafted  by  the  Commission's  attorneys 
in  the  case  and  the  prosecuting  attorney.  It  seemed  to  me  absolutely  wrong  that 
that  should  be  so.  True,  the  Commission  exercised  an  independent  judgment 
before  it  said,  "Issue  an  order  or  do  not  issue  an  order,"  but  the  findings  sup- 
porting that  order  were  drafted  by  the  attorneys  who  presented  the  case. 
Naturally  he  tied  the  respondent  so  that  the  respondent  could  not  move  with  the 
findings  he  drafted. 

These  have  bearing,  therefore,  and  I  am  reading  them  in  the  record 
for  whatever  they  may  be  worth. 

Mr.  Kelley.  I  would  like  to  say  a  few  words  about  that. 

I  came  to  Washington  in  December  of  1914  from  Wisconsin,  when 
the  Federal  Trade  Commission  was  organized. 

Congress  spent  a  long  time 

Mr.  Reece.  If  you  would  permit  an  interruption 
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Mr.  Kelley.  I  want  to  answer  your  question. 

Mr.  Reece.  You  refer  to  the  length  of  your  service  ? 

Mr.  Kelley.  I  would  like  to  finish. 

Mr.  Reece.  You  are  going  to  be  pleased  with  what  I  say.  I  have 
been  here  for  a  long  time,  24  years.  And  I  have  heard  many  remarks 
about  the  Federal  Trade  Commission  by  litigants  and  attorneys  who 
have  had  business  before  the  Commission,  and  I  have  never  heard  you, 
or  your  work,  or  the  work  of  your  chief  assistant,  and  himself  referred 
to  except  in  the  very  highest  terms  as  being  capable,  devoted  and  con- 
scientious members  of  the  staff  of  the  Federal  Trade  Commission. 

Mr.  Kelley.  Thank  you. 

Mr.  Reece.  I  think  that  is  almost  the  universal  opinion,  Judge,  and 
certainly  it  reflects  my  own  opinion.  And  please,  from  any  questions 
that  I  may  propound,  do  not  draw  any  other  conclusion. 

Mr.  Kelley.  I  thank  you. 

I  came  here  with  the  Commission  and  at  that  time  the  Commission 
was  floundering  about  pretty  much.  The  administrative  law  was 
new.  The  Commission  employed  Stephen  Gregory,  of  Chicago,  to 
draw  up  its  first  rules  of  practice.  It  did  the  best  it  could.  It  has 
been  a  matter  of  evolution. 

I  know  that  at  one  time,  the  attorneys  that  were  trying  the  case 
participated  and  had  something  to  do  with  the  finding.  That  all 
stopped,  and  not  only  did  that  stop,  but  I  think  that  the  Commission 
has  been  sort  of  a  pattern  for  all  agencies.  It  has  been  a  question  of 
evolution. 

You  go  back  and  read  our  first  rules  of  practice  today.  From  year  to 
year  they  have  changed  gradually. 

Administrative  law  was  new  when  the  Commission  was  organized. 
The  only  guide  we  had  was  the  wonderful  yardstick  that  Judge  Cooley 
had  laid  down  when  he  came  with  the  Interstate  Commerce  Commis- 
sion.   That  is  not  so  today. 

The  Prosecution  Division  of  the  Commission  has  nothing  to  do 
with  the  decision  or  findings.  It  is  wrong.  They  did  do  it  at  one  time 
and  I  acknowledge  it.  They  quit  it.  There  are  a  lot  of  things  that 
have  been  stopped.    There  is  a  mater  of  evolution  about  these  things. 

Mr.  Sadowski.  You  may  proceed,  and  I  hope  with  a  little  less 
interference. 

Mr.  Kelley.  Only  42  cases  were  appealed  to  the  circuit  courts  of 
appeals  for  review  of  the  Commission's  action.  The  orders  of  the 
Commission  in  33  of  the  cases  were  affirmed  by  the  circuit  courts  of 
appeals,  seven  orders  were  modified,  and  two  orders  reversed. 

Those  42  were  naturally  getting  closer  to  dividing  lines  as  to  what 
was  lawful  and  what  was  unlawful.  It  is  pretty  hard  sometimes  to 
always  hit  the  nail  right  on  the  head.  But  anywaj",  there  were  42 
appeals. 

There  was  not  a  single  case  among  the  42  reviewed  by  the  circuit 
courts  of  appeals  where  the  court  took  the  view  or  even  intimated 
that  reasonable  men  could  not  have  reasonably  found  the  facts  on  the 
whole  record  as  the  Commission  found  them.  Had  the  courts  enter- 
tained that  opinion  the  substantial  evidence  rule  would  have  per- 
mitted and  required  them  to  set  the  findings  aside.  The  cases  where 
the  courts  have  not  agreed  with  the  Commission  on  tlie  appropriate 
form  of  order  or  where  they  questioned  its  discretion  as  to  the  remedy 
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to  be  applied  fall  into  a  wholly  different  category.  They  are  wholly 
irrelevant  to  the  issue  of  the  relative  merits  for  appellate  purposes 
of  the  substantial  evidence  rule  on  the  one  hand  and  the  preponder- 
ance of  evidence  rule  on  the  other.  "Wlien  such  cases  are  brought  in 
they  merely  becloud  the  real  issue  and  involve  a  matter  that  this  bill 
as  it  now  stands  does  not  even  purport  to  do  anything  about. 

Now  let  us  consider  another  class  of  controversial  cases  where  the 
courts  have  reviewed  the  Commission's  findings  of  fact.  In  no  cases 
do  respondents  more  vigorously  challenge  the  findings  of  the  Com- 
mission as  unsupported  by  substantial  evidence  than  those  involving 
price-fixing  conspiracies  and  price  discriminations  prejudicial  to 
competition.    Sometimes  whole  industries  are  involved. 

And  in  no  class  of  cases  is  there  more  room  for  reasonable  differ- 
ences of  opinion  as  to  whether  the  evidence  is  sufficient  to  support  a 
conclusion  of  unlawful  action.  How  have  the  courts  treated  trie  Com- 
mission's findings  in  such  cases?  Have  they  merely  examined  the  rec- 
ord enough  to  satisfy  themselves  that  it  contained  some  evidence  to 
support  the  Commission's  findings  ? 

On  the  contrary,  they  have  satisfied  themselves  that  it  contained 
sufficient  evidence  to  warrant  reasonable  men  finding  the  facts  on  the 
whole  record  as  the  Commission  found  them. 

In  many  cases  they  have  said  that  reasonable  men  could  not  have 
found  otherwise. 

In  the  Matter  of  Eugene  Dietzgen  Company  et  al.,  the  Commission 
made  findings  and  issued  an  order  against  10  important  respondents, 
involving  a  conspiracy  to  fix  and  maintain  prices.  Respondents  ap- 
pealed the  case  to  the  circuit  court  of  appeals.  Respondents  in  their 
brief  challenged  the  Commission's  findings  as  follows : 

We  assert  with  confidence  that  there  is  not  a  scintilla  of  evidence  in  tlae 
record  of  any  agreement  on  tlie  part  of  petitioner  or  any  other  respondent  to 
submit  identical  bids  at  any  offering  of  tlie  Government  or  any  other  parties 
whomsoever. 

Now  this  was  a  serious  charge  to  the  circuit  court  of  appeals.  I  invite 
the  committee's  attention  to  the  decision  of  the  court  in  this  case,  de- 
cided by  three  judges  of  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit.  Now  what  did  the  court  find  and  ^ay  after  it  examined  the 
whole  record  ?    The  court  said : 

The  evidence  not  only  supports  the  fact  findings  of  the  Commission  as  to  the 
suppression  of  competition  agreements,  but  it  made  any  other  finding  impossible. 

The  Circuit  Court  of  Appeals  for  the  Second  Circuit  reviewed  and 
decided  the  matter  of  the  Commission  against  the  "VMiolesale  Dry 
Goods  Institute  et  al.  The  petitioners  challenged  the  findings  of  the 
Commission.    Here  is  what  they  said  on  page  43  of  their  brief : 

Not  only  is  there  a  total  failure  of  proof  to  show  tliat  our  problem  was  even 
taken  into  consideration  by  any  manufacturer  in  reaching  any  decision  to  change 
his  general  sales  policy,  but  also  there  is  no  evidence  to  support  any  conclusion 
as  to  the  existence  of  any  agreement  or  concerted  action  among  the  members 
to  make  wrongful  use  of  the  mill  selling  policy  reports. 

Three  judges  of  the  circuit  court  of  appeals  scrutinized  the  record. 
I  do  not  have  the  statistics  whether  they  were  modified  by  the  court, 
on  its  own  motion  or  on  suggestion  of  counsel.  Perhaps  some  both 
ways. 
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There  were  .33  affirmed  and  Y  which  were  modified  and  2  which  were 
reversed.    The  court  said : 

Not  only  was  there  "substantial  evidence"  to  supjwrt  the  findings,  but  it  is 
impossible  to  see  how  any  fair  tribunal  could  have  come  to  another  conclusion. 

The  Commission  made  findings  and  issued  an  order  against  con- 
cerns engaged  in  the  malting  industry.     The  findings  of  fact  made  by 
the  Commission  and  its  conckisions  drawn  therefrom  were  challenged 
before  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit.     Re- 
spondents contended  in  their  brief : 

We  have,  we  believe,  clearly  demonstrated  under  point  1  of  t4iis  brief  the  lack  of 
any  substantial  evidence  in  this  record  of  agreement  as  to  price. 

Three  judges  of  the  circuit  court  of  appeals  reviewed  the  record  in 
this  case.    The  court  said : 

We  are  of  the  view  that  the  Commission's  findings  that  a  price-fixing  agreement 
existed  must  be  accepted.  Any  other  conclusion  would  do  violence  to  common 
sense  and  the  realities  of  the  situation. 

That  same  opinion  expressed  the  court's  concept  of  the  substantial 
evidence  rule  very  much  as  I  have  defined  it.  The  court  stated  that 
"our  function  is  limited  solely  to  an  inquiry  as  to  whether  the  record 
furnishes  substantial  support  for  such  findings."  Note  that  the  court 
did  not  say  it  was  limited  to  an  inquiry  as  to  whether  the  record  con- 
tained any  or  some  substantial  evidence  but  could  inquire  whether 
the  record  as  a  whole  "furnishes  substantial  support"  for  the  findings. , 
The  court  went  on  to  say  that  in  making  its  inquiry  it  was  "not  per- 
mitted to  weigh  the  evidence  and  it  is  of  no  consequence  that  we  might 
disagree  with,  the  Commission's  findings  if  he  issues  were  presented  to 
us  as  an  original  proposition." 

Very  carefully  scrutinize  that  record.  There  were  several  counsel 
representing  the  respondents,  that  might  challenge  the  court  on  these 
matters. 

What  did  the  court  do  ?  Manifestly,  however,  the  court  would  have 
agreed  with  the  findings  had  the  issues  been  presented  to  it  as  an 
original  proposition.  The  courts  in  these  decisions  set  out  a  great  deal 
of  it  in  their  opinions.  I  invite  the  committee's  attention  to  these 
decisions. 

The  Commission  made  findings  and  entered  an  order  against  the 
milk  and  ice  cream  can  industry.  The  respondents  challenged  the 
Commission's  findings  before  the  court.  One  of  them  asserted  to  the 
court  in  its  brief : 

This  finding  is  not  supported  by  evidence  and  appears  to  be  based  entirely  on 
inferences  which,  it  is  contended,  are  not  justified  by  the  evidence. 

Another  respondent  asserted  in  its  brief : 

There  is  no  evidence,  much  less  substantial  evidence,  to  support  the  findings  of 
fact  upon  which  the  cease-and-desist  order  is  founded. 

Still  another  respondent  informed  the  court  that  the  order  was^ — 
I  ask  the  committee  to  read  and  look  at  this  record,  and  read  the  opin- 
ion of  the  court;  manifestly  the  court  did  not  agree  that  they  would 
disagree  with  the  Commission.  The  court  said  that  the  Commission 
could  not  come  to  any  other  conclusion — that  the  court  order  was 
"based  upon  a  theoretical  or  imaginery  state  of  facts  resulting  from 
the  unfair  and  injudicial  manner  of  prosecution." 
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Again,  three  judges  of  the  circuit  court  of  appeals  reviewed  this 
record  and  wrote  a  lengtliy  opinion  in  which  various  facts  were  de- 
tailed and  analyzed.    The  court  said : 

A  study  of  the  record  is  convincing  not  only  tliat  the  finding  is  substantially 
supported  but  that  it  would  be  difficult  to  reach  any  other  conclusion.  On  the 
face  of  the  situation,  it  taxes  oiu*  credulity  to  believe,  as  argued,  that  petitioners 
employed  this  system  without  any  agreement  or  plan  among  themselves.  Any 
doubt  in  this  respect,  however,  and  other  evidence  found  in  the  record.  We  have 
merely  touched  upon  some  of  the  circumstances  relied  upon  by  the  Commission 
in  support  of  its  finding  that  petitioners  acted  concertedly  and  by  agreement. 
It  is  futile  to  contend  that  all  of  the  activities  could  have  been  carried  on  so 
scrupulously  and  meticulously  without  an  understanding  or  agreement.  Any 
other  conclusion  would  do  violence  to  common  sense  and  the  realities  of  the 
situation. 

A  good  deal  like  the  j^roponents  of  this  bill  have  told  this  committee. 

The  Commission  made  findings  and  issued  order  against  Corn  Prod- 
ucts Refining  Co.  The  Corn  Products  Refining  Co.  challenged  the 
findings  and  conclusions  drawn  by  the  Commission.     They  stated : 

The  record  does  not  warrant  findings  essential  to  a  determination  that  sections 
2(a)  and  2  (e)  of  the  Clayton  Act  have  been  violated  in  the  respects  alleged.  If 
there  existed  facts  which  would  support  such  findings,  viiich  we  deny,  the  Coo 
mission  had  ample  opportunity  to  present  proof  of  them. 

The  Supreme  Court  said : 

The  several  violations  of  section  2  (a)  and  2  (e)  of  the  Clayton  Act,  found 
by  the  Commission,  sustained  by  the  court  below,  and  brought  here  for  review, 
fall  withing  the  prohibitions  of  the  act.  The  Commission's  conclusions  are  amply 
supported  by  its  findings  and  the  evidence,  and- the  judgment  is  affirmed. 

The  Commission  made  findings  and  issued  an  order  in  the  matter 
of  A.  E.  Stanley  Manufacturing  Co.,  a  producer  and  seller  of  glucose. 
The  circuit  court  of  appeals  reviewed  the  case  and  by  a  divided  court 
set  aside  the  Commission's  order.  The  Supreme  Court  of  the  United 
States  then  reviewed  the  case,  reversed  the  circuit  and  affirmed  the 
Commission's  order.  Respondents  challenged  the  findings  and  con- 
clusions of  the  Commission.     They  stated : 

We  submit  that  respondent  (the  Commission)  is  again  stating  conclusions  with- 
out a  basis  in  fact  for  its  conclusions. 

Chief  Justice  Stone,  speaking  for  the  Supereme  Court,  said : 

The  Commission's  conclusion  seems  inescapable  that  respondents'  descrimina- 
tions,  such  as  those  between  purchasers  in  Chicago  and  Decatur,  were  established 
not  to  meet  equally  low  Chicago  price  of  competitors  there,  but  in  order  to  estab- 
lish elsewhere  the  artificially  high  prices  whose  discriminatory  effect  permeates 
respondents'  entli-e  pricing  system.  *  *  *  j^  ^y^q  present  case  the  Commis- 
sion's finding  that  respondents'  price  discriminations  were  not  made  to  meet 
a  "lower"  price  and  consequently  were  not  in  good  faith  is  amply  supported  by 
the  record. 

I  do  not  mean  to,  in  the  least,  criticize  counsel  for  respondents  in 
making  these  claims  which  the  courts  have  thus  rejected.  I  do  not 
question  their  integrity  and  good  faith.  I  know  that  they  seriously 
and  conscientiously  believed  that  they  were  right. 

I  wanted  to  say  this,  that  you  have  an  example  there  of  counsel  going 
before  that  court  who  had  jurisdiction  and  before  them  had  the  record 
and  it  was  perfectly  proper  for  counsel  to  go  before  that  court,  as  all 
of  these  counsel  did  in  these  cases,  and  tell  the  court,  "you  set  that 
order  a.side  because  there  is  no  evidence  to  support  it." 
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That  is  the  duty  of  the  court,  and  the  court  has  jurisdiction  and 
must  look  into  that  to  find  out  whether  it  is  so  or  not,  but  it  is  alto- 
gether different  when  attorneys  come  before  this  honorable  body  and 
do  not  name  a  case  and  do  not  put  their  finger  on  a  case  so  that  I  can 
challenge  it,  and  state  that  the  Commission  is  making  findings  that 
do  not  reflect  the  weight  or  the  preponderance  of  the  evidence. 

I  say  that  statement  is  not  so,  I  challenge  them  to  name  the  cases 
and  we  will  send  them  up  here  to  this  committee  to  review.  I  invite 
the  committee  to  inspect  all  or  any  of  these  cases. 

Tliere  are  some  statements  here  that  have  been  made  that  I  challenge. 
I  have  read  a  number  here.  I  have  only  two.  I  have  a  couple  that 
the  Supreme  Court  had  said  they  were  challenged. 

It  was  their  right  and  duty  to  bring  to  the  attention  of  the  courts 
all  matters  they  thought  wrong.  The  point  I  am  making  is  that  after 
their  contentions  were  brought  to  the  attention  of  the  courts  the  courts 
denied  them  and  affirmed  the  action  of  the  Commission,  not  merely 
as  based  upon  some  evidence  but  as  based  upon  evidence  such  as  would 
have  precluded  reasonable  men  from  finding  otherwise. 

I  could  call  a  very  large  number  of  cases  to  the  attention  of  this 
committee.  In  my  judgment,  and  I  have  been  very  close  to  this  work, 
the  real  grievance  is  not  that  the  Commission's  findings  lack  sub- 
stantial evidence  to  support  them.  It  is  that  the  Commission  brings 
to  its  task  such  a  wealth  of  experience  and  skill  in  the  factual  exposure 
of  plausible  but  unfair  trade  practices  as  to  give  primary  emphasis 
to  protection  of  the  public  interest  as  against  private  profit. 

I  will  be  pleased  to  lay  before  the  committee  any  number  of  these 
cases  that  the  committee  may  select  if  it  desires  to  scrutinize  these 
records  minutely  in  order  to  determine  whether  the  Commission 
honestly  and  judicially  weighs  the  evidence  and  makes  findings  and 
draws  conclusions  that  are  grounded  upon  the  greater  weight  and  pre- 
ponderance of  the  evidence.  In  my  judgment  this  amendment  is  not 
only  unnecessary  but  it  is  unwise  and  not  in  the  public  interest. 

I  know  that  they  had  believed  that  the  record  did  not  support  the 
conclusions  that  the  Commission  drew  in  those  cases,  and  they  had  a 
perfect  right  to  present  them, to  the  court  and  they  did,  but  the  court 
answered. 

I  would  like  to  lay  before  the  committee  these  tables. 

Mr.  Sadowski.  Do  you  want  them  in  the  record  ? 

Mr.  Rabin.  Just  one  short  question.  Those  485  cases  referred  to — 
what  period  of  time  do  they  cover? 

Mr.  Kelley.  There  were  482  findings  and  orders,  in  food,  drug,  and 
cosmetics  and  therapeutic  device  cases,  only  that  is  since  the  Wheeler- 
Lea  amendment. 

Mr.  Rabin.  I  want  to  know  what  period  of  time. 

Mr.  Kelley.  Since  1938  the  enactment  of  the  Wheeler-Lea  amend- 
ment. 

Mr.  Reece.  Before  we  conclude,  my  eyes  catch  an  extract  from  the 
Dearborn  Supply  Co.  case  in  which  the  court  said  in  its  statement: 

Inasmuch  as  we  are  convinced  after  careful  examination  of  the  record  that 
there  is  no  substantial  evidence  to  support  the  findings  of  the  Commission  upon 
whicli  the  supplemental  order  is  predicated,  we  find  it  unnecessary  to  consider 
other  nunwrous  questions  raised  by  the  petitioner. 
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I  think  that  some  of  those  statements  by  the  court  might  give  rise 
to  apprehension  on  the  part  of  some  of  the  people  who  appear  before 
the  Commission,  and  still  that  does  not  in  any  way  impugn  the 
motives  of  the  Commission  jn  its  decisions. 

Mr.  Sadoavski.  Any  other  questions  ? 

That  will  be  all,  Mr.  Kelley.  In  view  of  the  lateness  of  the  hour, 
and  the  fact  that  we  have  this  bill  up  on  the  floor,  I  think  we  will  have 
a  quorum  call  most  any  minute.  We  will  continue  the  hearings  to- 
morrow morning  at  10  o'clock. 

(The  tables  referred  to  are  entitled  "Findings  and  Orders  in  All 
Cases  Involving  Food,  Drugs,  Therapeutic  Devices,  and  Cosmetics 
Issued  Subsequent  to  Enactment  of  the  Wheeler-Lea  Act,"  and 
"Analysis  of  Cases  in  Wliich  Findings  and  Orders  Were  Issued  Sub- 
sequent to  Enactment  of  Wheeler-Lea  Act  Involving  Food,  Drugs, 
Therapeutic  Devices,  and  Cosmetics,  Showing  Manner  of  Disposition 
and  Courts'  Disposition  of  Those  Appealed"  are  as  follows:) 
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Analysis  of  cases  in  which  findings  and  orders  were  issued  subsequent  to  enact- 
ment of  Wheeler-Lea  Act,  involving  food,  drugs,  therapeutic  devices,  and 
cosmetics,  showing  tnanner  of  disposition  and  court's  disposition  of  those 
appealed 

Total  niimber  of  cases 462. 

Number  disposed  of  on  admission  answers 180,  or  39  percent. 

Number  disposed  of  on  stipulations  as  to  the  facts 97,  or  21  percent. 

Number  disposed  of  on  admission  answers  and  stipulations 

as  to  the  facts 277,  or  60  percent. 

Number  disposed  of  by  trial 185,  or  40  percent. 

Number  disposed  of  by  trial  which  were  not  appealed 141,  or  76  percent. 

Number  appealed  to  circuit  court  of  appeals 43. 

Number  affirmed  or  petitions  for  review  dismissed 34. 

Number  modified 7. 

Number    reversed : 2. 

Number  of  formal  complaints   dismissed  or  closed  by  the 

Commission 58. 

(Thereupon,  at  11:55  a.  m.,  Wednesday,  February  27,  1946,  the 
committee  recessed  until  10  a.  m.,  Thursday,  February  28,  1946.) 
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THURSDAY,   FEBRUARY   28,    1946 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  G. 
The  subcommittee  reconvened  at  10  a,  m.,  Hon.  George  G.  Sadowski, 
chairman  of  tlie  subcommittee,  presiding. 

Mr.  Sadowski.  The  subcommittee  will  come  to  order. 

STATEMENT  OF  WALTER  B.  WOODEN,  ASSISTANT  CHIEF  COUNSEL, 
FEDERAL  TRADE  COMMISSION 

Mr.  Sadoavski.  Will  you  state  your  name  and  the  organization  you 
represent. 

Mr.  Wooden.  My  name  is  Walter  B.  Wooden.  I  am  one  of  the  as- 
sistant chief  counsel  of  the  Federal  Trade  Commission,  and  have 
held  that  position  since  1939. 

During  that  time  I  have  been  in  charge  of  the  Commission's  trial 
work,  having  to  do  primarily  with  combinations  in  restraint  of  trade, 
price-fixing  cases,  basing-point  cases,  and  violations  of  the  price  dis- 
crimination sections  and  other  sections  of  the  Robinson-Patman  Act. 

In  that  connection,  I  have  handled  a  number  of  such  cases  before 
the  appellate  courts. 

Several  months  ago  I  was  placed  in  charge  of  all  of  the  appellate 
work  of  the  Commission. 

Prior  to  1939  I  had  been  an  attorney  on  the  staff  of  the  Commission, 
ever  since  the  Commission  was  formed  in  1915, 

Mr.  Kelley  pointed  out  to  the  committee  yesterday  that  the  neces- 
sary implication  of  any  suggestion  that  the  Commission  decides  its 
factual  issues  upon  any  basis  other  than  that  of  the  preponderance  of 
the  evidence  was  that  the  Commission  was  not  intellectually  honest  m 
reaching  those  decisions.  I  want  to  call  the  committee's  attention 
in  that  connection,  to  a  particular  case  which  illustrates  how  the 
Commission  goes  about  reaching  its  conclusions  on  the  facts. 

This  was  a  case  that  was  decided  on  May  3,  1944,  and  is  known  as 
the  Lifiterine  case.  Docket  4232.  Only  four  Commissioners  participated 
in  that  decision,  Judge  Davis  being  absent  on  account  of  illness,  but 
there  were  f(jur  opinions,  three  of  which  united  in  dismissing  the 
case. 

In  the  concurring  opinion  of  Commissioner  Ferguson,  he  said,  and 
I  quote  : 

It  is  the  duty  of  the  Commission  to  decide  issues  of  fact,  whether  or  not  medical 
or  scientific  questions  are  involved,  by  the  greater  weight  of  the  evidence,  the 
burden  of  proof  being  on  the  Commission. 
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Commissioner  March,  in  his  concurring  opinion,  conckided  that, 
and  I  quote : 

The  allegations  in  the  complaint  are  not  sustained  by  the  greater  weight  of 
the  evidence. 

Commissioner  Freer  also  made  a  very  detailed  analysis  of  the  evi- 
dence, pro  and  con,  in  his  concurring  opinion. 

Commissioner  Ayres,  however,  dissented  from  the  majority  as  to 
■what  the  weight  of  the  evidence  was  in  the  case,  and  after  he  had 
analyzed  it  in  detail, 

I  call  this  case  to  the  committee's  attention,  because  it  affirmatively 
shows  that  the  Commission  does  act  upon  the  weight  and  the  pre- 
ponderance of  the  evidence.  And  that  was  a  case  that  came  up  before 
this  bill  was  introduced.  That  case  emphasizes  and  it  illustrates  the 
obvious  fact  that  it  is  impossible  for  the  several  Commissioners  to 
apply  any  rule  other  than  that  of  the  preponderating  evidence  with- 
out automatically  questioning  the  good  faith  with  which  they  acted 
in  reaching  their  several  conclusions. 

Mr.  Reece.  May  I  interrupt,  if  the  interruption  does  not  disturb 
you? 

Does  the  law  require  the  preponderance  of  the  evidence  rule  to  be 
followed? 

Mr.  Wooden.  The  law  of  good  faith  requires  it,  and  it  is  implicit 
in  any  trial  tribunal.  Whether  it  is  required  by  statute  or  not,  it  is 
there  and  must  be  there  unless  you  are  willing  to  question  the  good 
faith  of  the  tribunal  in  reaching  its  conclusion  on  the  preponderance 
of  the  evidence. 

Mr.  Reece.  But  in  the  event  a  defedant  felt  that  the  preponderance 
rule  had  not  been  followed,  would  he  have  a  right  to  appeal  to  the 
court  for  a  determination  of  that  question? 

Mr.  Wooden.  Of  the  preponderance?  Not  under  the  statute  as  it 
now  stands.  And  it  is  to  be  the  burden  of  my  statement  that  that 
should  remain,  as  it  is, 

Mr.  Reece.  That  would  seem  to  me  to  be  really  the  important  con- 
sideration involved  in  connection  with  this  part  of  the  bill. 

Mr.  Wooden.  It  is. 

Mr.  Reece.  There  is  frequently  a  difference  of  opinion  among  Com- 
missioners, a  difference  of  opinion  among  the  judges  on  the  bench, 
and,  however  conscientiously  and  capably  a  tribunal,  commission,  or 
judicial  body,  may  undertake  to  adjudicate  the  questions  at  issue,  the 
defendant,  or  litigant,  may  feel  aggrieved,  and  he  may  have  great  in- 
terests involved ;  and  concurrently,  a  public  interest  may  be  involved 
and  what  seems  to  me  to  be  important  in  connection  with  the  consider- 
ation of  this  bill,  not  so  much  the  maner  in  which  the  Commission 
adjudicates  and  reaches  its  decision  but  whether  the  defendant  or 
litigant,  if  he  should  feel  aggrieved  or  feel  his  interests  had  been 
prejudiced,  that  he  would  have  some  right  of  appeal  to  the  court 
for  the  determination  of  the  issues  involved  in  the  case. 

Mr.  Wooden.  He  has  now  the  right  of  appeal,  the  same  kind  of 
appellate  right  that  a  defendant  has  from  a  jury  verdict. 

It  seems  to  me  very  logical  that  if  the  verdict  of  a  jury,  supported 
by  substantial  evidence,  is  binding  on  tlie  Appellate  Court,  that  the 
verdict  of  a  special  agency,  experienced  and  expert,  should  be  given 
the  same  status. 
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Mr.  Reece.  Might  not  this  differeence  enter  into  the  two  cases:  a 
jury  hears  the  witnesses  and  sees  the  witnesses.  The  judge  presides 
over  the  case.  The  judge  and  jury  are  enabled  to  evahiate  the  per- 
sonal reactions  and  the  probity  of  the  evidence,  whereas  in  a  proceed- 
ing before  the  Commission,  the  evidence  is  taken  by  an  examiner,  so 
that  the  case  comes  before  the  Commission  on  brief  and  arguments 
so  that  the  Commission  does  not  have  opjDortunity  that  the  jury  and 
the  original  trial  judge  have  in  a  case  of  evaluating  the  witnesses 
and  evidence  by  personal  observation.  In  a  measu.re  the  Commisison 
is  sitting,  we  should  not  say  as  an  appellate  agency,  but  as  an  agency 
which  is  reaching  a  determination  from  the  record  itself  and  not 
from  the  evidence  given  in  person  by  the  witnesses. 

I  would  like  your  reaction  on  that. 

Mr.  WooDEX.  You  have  a  similar  situation  where  questions  are 
referred  to  a  master  by  the  court,  and  the  court  does  not  see  the  wit- 
nesses there  and  has  to  pass  judgment  upon  the  record. 

Mr.  O'Hara.  That  is  the  unusual  rather  than  the  usual  trial  of  civil 
matters. 

Mr.  WooDEX.  I  would  not  say  that  it  is  so  very  unusual,  not  very 
rare  at  all.  Provision  is  made  for  it  in  the  rules  of  civil  procedure, 
but,  not  only  that,  the  findings  of  the  master  on  questions  of  fact  are, 
by  the  rules,  made  conclusive  unless  they  are  clearly  erroneous. 

Mr.  Reece.  What  would  be  the  injury  or  danger  of  harm  that 
might  be  wrought  by  providing,  or  making  possible,  an  appeal  to  the 
courts  in  the  event  the  litigant  felt  that  an  error  or  mistake  had  been 
made  ? 

Mr.  WooDEX.  Well,  it  would  simply  give  the  litigants  a  second  trial 
on  the  same  record  that  he  had  before,  and  it  would  put  the  Federal 
Trade  Commission  through  tlie  same  experience  and  cycle  of  experi- 
ence that  the  Interstate  Commerce  Commission  went  through  30  or 
40  years  ago.  That  is  just  what  happened  to  it,  because  the  courts 
undertook  to  substitute  their  judgment  on  the  facts  for  those  of  the 
Interstate  Commerce  Commission. 

And  it  seems  to  me  that  when  the  Congress  has  conferred  upon  this 
Commission  the  functions  that  it  has,  and  the  powers  that  it  has,  that 
to  adopt  this  preponderance  rule  is  to  simply  say,  ''We  do  not  trust  you 
to  follow  the  preponderance  rule  in  the  trial  of  your  cases,  and  so  we 
are  going  to  give  the  courts  a  veto  power  to  see  whether  you  have 
actually  decided  according  to  the  preponderance  of  the  evidence,  and 
not  according  to  substantial  evidence." 

Some  of  these  things  are  anticipatory  of  things  that  I  expect  to 
treat  in  my  prepaied  statement. 

Mr.  O'Hara.  I  would  like  to  ask  a  couple  of  questions,  if  you  please. 

Is  it  actually  true  that  in  the  appeal  from  these  cases  from  the  Com- 
mission that  you  are  in  the  same  position  that  you  are  in  a  trial  of  a 
jury  case,  so  far  as  the  record  is  concerned? 

Mr.  WooDEX.  Well,  there  is  not  any  doubt  that  the  Commissioners 
do  not  see  the  witnesses  as  they  testify.  That  is  very  plain.  There  is 
that  difference,  but,  after  all,  it  is  a  question  of  balancing  the  pros 
and  cons  of  a  situation  like  this.  And  if  the  Congress  wants  the  Com- 
mission to  do  the  job  of  showing  what  the  facts  are,  and  finding  what 
the  facts  are,  it  is  not  possible,  humanly  possible,  for  the  Commis- 
sioners to  hear  every  witness  testifying  in  every  case.  There  is  some 
give-and-take  in  this  proposition.     You  cannot  find  perfection.     If 
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the  fact  that  the  Commission  is  one  step  removed  from  personal  ob- 
servation of  the  witnesses  be  an  imperfection,  how  do  you  expect  to 
correct  it  by  a  trial  de  novo  before  an  appellate  court  which  would  be 
two  steps  removed  from  such  observation  ? 

Mr.  O'Hara.  How  many  cases  are  disposed  of  by  the  Commission 
by  trial  per  year,  the  average  number? 

Mr.  Wooden.  Well,  I  can  only  guess  at  it. 

Mr.  O'Hara.  Your  best  estimate  of  it. 

Mr.  Wooden.  My  guess  is  about  200. 

Mr.  O'Hara.  About  200  a  year? 

Mr.  Wooden.  Those  involve  the  final  decisions.  That  many  cases 
are  decided  by  the  Commission  per  year.  There  are  other  cases  that 
are  bein.g  heard  all  of  the  time  where  the  Commissioners,  personally, 
cannot,  of  course,  hear  the  witnesses  themselves. 

Mr.  O'Hara.  Why  do  you  labor  the  point,  as  Mr.  Kelley  did  yes- 
terday, that  the  integi'ity  of  the  Commission  is  involved,  because  some 
one  introduces  a  bill,  such  as  Mr.  Reece  has,  to  change  the  rules  so  as 
to  impress  the  preponderance  of  evidence  rule,  that  that  is  an  attack 
upon  the  integrity  of  the  Commission  ? 

I  mean,  it  is  just  beyond  my  understanding  to  comprehend  that 
viewpoint. 

Mr.  Wooden.  Well,  I  think  the  express  language  of  the  proponents 
of  the  bill  is  susceptible  to  no  other  interpretation,  for  one  thing.  But 
I  also  say  that  if  they  did  not  say  anything  of  that  sort,  the  necessary 
implication  of  one  who  says  that  we  have  got  to  have  a  preponderance 
rule  for  appellate  purposes  because  we  are  afraid  the  Commission  does 
not  apply  that  rule  for  trial  purposes,  that  is  implicitly  and  neces- 
sarily, in  my  judgment,  a  challenge  to  the  mental  integrity  of  the 
Commission. 

Mr.  O'Hara.  Let  me  sav  that  I  think  I  would  go  a  step  farther,  if 
I  was  the  author  of  this  bill,  and  have  a  trial  de  novo  provision  as  an 
alternate,  if  desired,  let  me  say,  Mr.  Wooden,  so  that  you  will  un- 
derstand, from  any  administrative  decision  so  that  you  would  not 
think  that  it  is  personal.  It  is  not  personal.  That  is  the  way  I,  per- 
sonally, feel. 

I  think  we  have  reached  a  point  in  the  administrative  law  and  its 
effect  in  this  country  that  that  is  my  viewpoint  very  definitely  on  any 
administrative  body. 

Mr.  Wooden.  In  that  connection,  it  raises  a  question  why  the  Fed- 
eral Trade  Commission  should  be  singled  out  for  special  attention 
by  a  special  bill  when  there  is  a  bill  that  would  apply  to  all  adminis- 
trative agencies  pending. 

Mr.  O'Hara.  Let  me  say,  Mr.  Wooden,  that  I  do  not  blame  you  for 
feeling  that  way,  because  in  treating  this  subject,  in  any  questions 
that  I  may  have  asked,  I  am  dealing  with  the  whole  subject  of  admin- 
istrative law,  and  not  just  the  matter  of  the  Federal  Trade  Com- 
mission.   It  is  not  a  personal  matter  with  me  at  all. 

Mr.  Rkece.  I  do  not  wish  to  interrupt,  and  I  do  so  with  some  em- 
barrassment. Mr.  Wooden,  without  your  intending  to  do  so,  I  think 
the  statement  that  you  make  and  the  one  that  mv  good  friend  Bill 
Kelley  makes  suggesting  that  the  proposal  that  the  law  be  changed 
to  require  the  preponderance  of  evidence  rule  to  be  followed  im- 
pugns the  Commission,  in  a  measure,  impugns  my  purpose  in  intro- 
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ducing  the  bill  as  well  as  the  purpose  of  the  witnesses  in  defending  it. 
It  certainly  is  not  my  purpose  in  introducing  the  bill  to,  in  any  way, 
impugn,  or  even  reflect  upon,  the  Connnission  or  its  work  and  I 
am  confident  none  of  the  witnesses  intended  to  do  so.  The  law  now 
only  requires,  according  to  the  report  which  the  Commission  sub- 
mitted, the  evidence  rule  to  be  followed;  that  is,  "The  Commission's 
findings  as  to  facts,  the  statute  provides,  'If  supported  by  evidence, 
shall  be  conclusive.' "  And  the  suggestion  that  it  be  written  into  the 
law  that  the  preponderance  rule  shall  be  followed  when  we  have 
legislation  up  dealing  with  this  subject,  I  do  not  construe  to  be  an 
indication  that  the  Commission  has  been  derelict  in  its  work,  Mr. 
Wooden, 

In  the  same  report,  the  Commission — and  this  is  something  that  I  do 
not  quite  understand — says : 

Adoption  of  the  preponderance  rule  would,  inevitably  and  materially,  increase 
the  length  of  the  record  in  the  Commission's  proceedings,  unduly  prolong  the 
trial  of  cases,  and  increase  the  expense  of  litigation. 

That  statement  hardly  seems  to  be  consonant  with  the  presentation 
being  made. 

"Wlien  I  refer  to  the  preponderance  rule,  I  do  not  refer  to  quantita- 
tive evidence,  but,  rather,  to  the  weight  of  evidence.  And  I  presume 
the  Commission,  in  writing  that,  had  the  same  thing  in  mind. 

Pardon  me,  Mr.  Chainnan,  for  making  that  statement,  but  I  wanted 
to  get  my  position  set  right  in  view  of  the  statements  which  the 
witnesses  have  made. 

Mr,  Rabin.  May  I  ask  you  a  question,  Mr.  Reece?  You  agree  that 
the  courts  have  written  into  the  books,  iSefore  the  .word  "evidence," 
the  word  "substantial" ;  they  have  written  that  in  by  decisions ;  there  is 
r.o  question  about  that? 

Mr.  Reece.  That  would  seem  to  be  the  case,  but  is  that  the  same  as 
the  substantial-evidence  rule  or  the  same  as  the  preponderance  rule? 

Mr,  Rabin.  It  is  not;  otherwise  we  would  not  be  here.    It  is  not. 

Mr,  Reece.  That  seems  to  be  an  important  consideration. 

]\Ir.  Rabin.  That  is  the  issue.  I  wanted  to  get  into  the  record  that 
the  word  "substantial"  has  been  written  into  the  law  by  decision. 

Mr.  Reece.  Yes. 

Mr.  Sadowski.  Are  we  all  through  on  the  question?  If  so,  proceed, 
then. 

Mr.  Wooden.  In  connection  with  Congi'essman  Reece's  last  state- 
ment, I  would  like  to  say  that  I  have  had  the  personal  experience  of 
knowing  and  seeing  that  records  were  lengthened,  hearings  lengthened 
for  the  purpose,  as  I  see  it,  of  aiming  to  get  the  circuit  court  of  appeals 
to  do  what  they  do  not  now  do  under  the  substantial-evidence  rule, 
namely,  to  have  them  weigh  the  evidence  and  pick  and  choose  among 
conflicting  inferences  for  that  purpose.  That  leads  directly  into  the 
lengthening  of  records  and  the  lengthening  of  hearings,  because  they 
are  aiming  at  the  second  trial  de  novo.  That  is  the  place  that  they 
are  aiming  to  go. 

Mr.  Reece.  Well,  now,  the  proposal  of  this  bill  does  not  indicate  a 
trial  de  novo.  That  came  up  incidentally  at  the  suggestion  of  someone 
else. 

Mr.  Wooden.  But  Dean  Stason,  the  first  witness  in  support  of  the 
bill,  said  that  is  exactly  what  this  bill  would  do,  provide  a  trial  de 
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novo  but  only  on  the  same  record  tliat  was  made  before  the  Com- 
mission. 

I  would  like  to  proceed. 

JSIr.  Sadowsky.  You  may  proceed. 

Mr.  Wooden.  According  to  my  prepared  statement,  if  I  may. 

The  statement  of  Mr.  Kelley  has  shown  what  the  substantial  evi- 
dence rule  is  as  applied  by  the  courts  in  reviewing  the  Commission's 
findings  of  fact  and  how  it  has  worked  in  actual  practice.  We  have 
seen  that  it  does  not,  as  its  critics  assert,  permit  the  Commission  to 
make  and  maintain  findings  of  fact  such  as  reasonable  men  could  not 
justify  on  a.  preponderance  of  the  record  evidence.  Unless  so  sup- 
portalDle  the  Commission's  findings  can  be  set  aside  now  under  the 
substantial  evidence  rule.  Accordingly  the  chief  reasons  advanced 
by  such  critics  are  without  substance.  From  this  it  follows  that  the 
proponents  of  the  preponderance  rule  for  appellate  purposes  have 
failed  in  their  efforts  to  show  any  defects  in  the  substantial  evidence 
rule  which  call  for  its  abandonment. 

The  purpose  of  this  statement,  however,  is  not  to  further  defend 
the  substantial  evidence  rule.  No  further  defense  seems  necessary. 
It  is  the  purpose  here  to  show  affirmatively  the  defects  of  the  prepon- 
derance rule  as  a  standard  for  review  by  the  appellate  courts.  This 
necessarily  involves  an  understanding  and  a  reappraisal  of  the  reasons 
why  Congress  has  hitherto  declined  to  establish  the  preponderance 
rule  for  appellate  purposes.  Those  reasons  run  deep  in  the  realm  of 
fundamental  public  policy,  as  embodied  in  the  substantive  provisions 
of  the  Federal  Trade  Commission  and  Clayton  Acts. 

By  contrast  with  the  statelnent  of  Mr.  Hoge  that  under  the  substan- 
tial evidence  rule  there  is  "no  practical  review"  and  of  Mr.  Thompson 
that  it  is  an  "admitted  mockery,"  the  sixth  circuit  court  of  appeals  has 
said  that — 

the  rule  of  substantial  evidence  is  one  of  fundamental  importance  and  is  the  di- 
viding line  between  law  and  arbitrary  power  {N.  L.  R.  B.  v.  Thompson  Products, 
Inc.,  97  F.  (2d)  13,  15  (1938)  ). 

Mr.  Digges  says  that  he  sees — 

no  reason,  no  justifiable  reason,  why  the  rule  of  proof  which  the  Commissioners 
say  they  enforce  anyway  should  not  be  written  into  the  statute  if  that  in  fact  is 
the  rule  of  proof  which  they  enforce  (typewritten  transcript,  p.  44). 

That  statement  simply  assumes  that  the  rule  of  proof  should  be  the 
same  for  appellate  as  for  trial  purposes  and  therefore  begs  the  ques- 
tion that  is  here  involved.  It  will  be  the  thesis  of  this  statement  to 
show  that  there  should  be,  as  now,  a  different  rule  for  appellate  than 
for  trial  purposes  aud  that  while  the  preponderance  rule  is  implicit  in 
all  trial  forms,  it  is  not  appropriate  to  the  appellate  functic^is  of  a 
reviewing  court. 

What  does  the  term  "preponderance"  mean?  "Preponderance  of 
the  evidence"  as  defined  bv  the  courts,  is  not  a  legal  term  [Mani'land 
Casualty  Co.  v.  Boverie  (Tex.)  37  S.  W.  2d  310,  312) .  The  word'"pre- 
ponderance"  has  the  same  meaning  when  applied  to  evidence  as  ap- 
plied in  ordinary  conversation  and  is  defined  as  to  outweigh,  to  exceed 
or  surpass  in  weight,  force,  influence,  number,  and  so  forth,  to  over- 
balance {City  of  Cuahing  v.  ^r/y,  198  Pac.  877).     The  court  in  San 
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Antonio  Tractiori  Co.  v.  Iligdon,  (Tex.)  123  S.  W.  732),  citing  and 
quoting  Wigmore  on  Evidence,  said : 

Proof  by  prepontleiance  of  evidence  is  that  state  of  minrt  in  wliich  there  is 
felt  to  be  a  preponderance  of  evidence  in  favor  of  the  deniandanl's  proposition, 
tliongh  the  application  of  the  phrase  "preponderance  of  evidence"  is  apt  to  lead 
the  .fndii  ial  discussion  close  to  the  danger  line  of  the  fallacious,  quantitative  or 
numerical  theory  of  testimony. 

AVliy  then  substitute  for  the  definite  and  certain  substantial  evidence 
rule  a  Avord  so  indefinite  in  meaning  and  uncertain  in  effect?  Because 
of  its  close  relation  to  the  fallacious,  Ciuantitative,  and  numerical 
theory  of  evidence,  adoption  of  the  preponderance  ride  would  inevi- 
tably and  materially  increase  the  length  of  the  record  of  proceedings, 
unduly  prolong  the  trial  of  cases,  and  increase  the  expense  of  litiga- 
tion. It  would  increase  the  work  of  the  already  overburdened  courts 
and  to  the  extent  it  is  effective  it  would  require  appellate  courts  to 
determine  the  credibility  of  witnesses,  weigh  the  evidence  and  com- 
pletely absorb  the  fact-finding  functions  of  the  Commission. 

Those  who  are  not  satisfied  with  the  substantial  evidence  rule  as 
applied  by  the  courts  in  reviewing  orders  of  the  Federal  Trade  Com- 
mission obviously  want  something  more  than  a  review  based  upon  the 
standard  of  what  capable  and  reasonable  men  might  have  reasonably 
decided.  What  that  something  is  was  stated  by  Dean  Stason  to  the 
committee  on  the  opening  day  of  the  hearings.  He  said  that  the 
preponderance  of  evidence  provision  in  the  bill — 

would,  in  effect,  make  the  court  proceeding  a  trial  de  novo  on  the  same  record  as 
that  prepared  by  the  Commission,  instead  of  being  a  trial  de  novo  in  the  sense 
that  new  testimony  is  taken.  It  would  be  a  trial  de  novo,  excepting  that  the 
record  would  be  prepared  by  the  Commission  (typewritten  transcript,  p.  18). 

Dean  Stason  also  informed  the  committee  as  follows : 

Now,  if  we  do  adopt  the  principle  of  the  trial  de  novo,  then  by  so  doing,  you 
bring  about  several  collateral  results  which  may  not  be  so  good.  In  the  first  place, 
you  burden  the  courts  with  a  very  considerable  mass  of  litigation  that  the  courts 
would  find  difficult  to  dispose  of.  And,  in  the  second  place,  you  would  be  taking 
the  authority  and  responsibility  away  from  the  commissions,  making  it  unlikely 
that  the\'  would  be  developed  in  an  authoritative  and  re.sponsible  way.  In  the 
third  place,  you  A\ould  by  adopting  the  trial  de  novo  technique  put  to  one  side 
whatever  benefirs  might  be  ol)tained  by  the  very  large  technical  staff  and  equip- 
ment of  the  agency  (ibid,  p.  33). 

The  conclusion  is  automatic  that  proponents  of  the  preponderance 
of  evidence  rule  really  want  two  trials  based  on  preponderance,  one 
which  the  Commission  must  give  them  unless  the  Commissioners  are 
false  to  their  oaths  and  elemental  obligations  and  another  in  the  court 
of  appeals.  By  the  same  token  why  should  they  not  be  allovred  to  go 
into  another  circuit  court  after  losing  out  in  one?  The  two  circuits 
could  as  easily  disagree  on  what  is  the  preponderance  of  the  evidence 
as  one  court  could  disagree  with  the  Commission. 

In  his  1941  testimony  on  the  administrative  law  bills  then  pending, 
Dean  Stason  described  an  early  construction  of  the  substantial  evi- 
dence rule  M'hich  made  it  the  practical  equivalent  of  the  preponder- 
ance rule.     He  said : 

*  *  *  the  term  "substantial  evidence"  is  sometimes  construed  to  require 
virtually  a  weighing  of  the  testimony,  a  balancing  of  the  persuasive  effect  of  the 
evidence  offered  on  the  one  side  against  that  offered  by  the  other.    That  technique 
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has  in  the  past  been  followed  in  the  review  of  Federal  Trade  Commission  cases. 
Whenever  this  interpretation  is  adopted,  no  evidence  is  deemed  snbstantial  unless, 
upon  examination  of  the  whole  record,  a  substantial  conviction  of  the  "rightness" 
of  the  decision  exists  in  the  mind  of  the  reviewing  court. 

Dean  Stason  then  condemned  that  substantial  equivalent  of  the 
preponderance  rule  by  saying : 

Such  n  construction  Is  quite  as  objectionable  as  is  the  other  extreme.  It  makes 
the  court  the  final  arbiter  on  the  issues  of  fact  in  all  cases,  and  if  it  were 
generally  adopted  it  would  not  only  overload  the  courts  but  would  withdraw 
from  the  administrative  tribunals  "appointed  by  law  and  informed  by  experi- 
ence" the  conclusiveness  which  common  sense  and  good  administration  demand 
(hearings  before  a  subcommittee  of  the  Committee  on  the  Judiciary,  U.  S. 
Senate,  on  S.  674,  S.  675,  and  S.  918,  May-July  1941,  p.  1356). 

Mr.  Eeece.  If  I  may  read  another  point  of  Dean  Stason's  testi- 
mony at  that  point,  dealing  with  the  same  subject :  he  is  speaking  in 
the  event  of  the  enactment  of  the  McCarran  bill,  the  sentence  be- 
ginning on  line  12,  reads  as  follows : 

Upon  such  filing  of  the  petition  and  transcript  the  court  shall  have  jurisdic- 
tion of  the  proceedings  and  of  the  question  determined  therein,  and  shall  have 
power  to  make  and  enter  upon  the  pleadings  evidence  and  proceedings  set 
forth  in  such  transcript,  a  decree  affirming,  modifying,  or  setting  aside  the  order 
of  the  Commission,  or  modifying  the  remedial  provisions  of  the  order,  if  they 
are  deemed  by  the  court  to  be  unreasonable  and  harsh  or  severe. 

A  good  deal  of  that  is  not  very  much  out  of  line,  as  I  see  it,  with 
the  suggestion  which  is  proposed  in  the  bill,  because  I  think  Judge 
Stason  there  is  meaning  substantial  evidence  in  the  general  sense 
of  preponderance. 

Mr.  Wooden.  The  question  of  the  remedy  or  the  extent  of  the 
Commission's  discretion  in  applying  the  remedy  is  a  question  which 
is  not  within  the  purview  of  my  statement,  and  it  raises  a  wholly 
different  set  of  questions  than  the  one  of  the  preponderance  of  evi- 
dence rule  versus  the  substantial  evidence  rule. 

Mr.  O'Hara.  At  that  point,  as  I  get  the  gist  of  the  complaint  in 
the  matter  of  appeals  from  administrative  bodies;  that  is,  to  which 
the  complainants  direct  their  criticism,  it  is  that  under  the  sub- 
stantial evidence  rule  it  has  gotten  to  mean  practically  the  scintilla 
of  evidence  rule,  because  the  revieAving  court  has  reached  the  point 
in  recent  years  of  its  decisions  of  saying,  "If  there  is  any  evidence," 
and  that  is  to  which  some  of  these  folks,  as  I  understand  it,  object, 
that  the  court  gets  away  from  the  persuasiveness  of  the  substantial 
evidence  or  the  preponderance  of  evidence,  down  to  where  is  becomes 
a  scintilla  of  evidence. 

Mr.  Wooden.  I  think  the  trend  has  been  the  other  way;  that  in 
the  earlier  years  the  courts  were  more  inclined,  as  you  say,  and  of 
course  you  can  find  as  Dean  Stason  states,  decisions  spotted  all  the 
way  up  and  down,  from  one  extreme  to  the  other.  You  can  prove 
almost  anything  if  you  pick  the  right  case,  but  the  trend,  I  think, 
has  been  for  the  courts  to  require  substantial  evidence,  such  as  would 
appeal  to  a  reasonable  mind,  rather  than  the  scintilla  rule. 

Mr.  Rabin.  To  the  extent  that  they  have  written  it  into  the  law. 

Mr.  Wooden.  Yes.     The  courts  put  that  in  themselves. 

Mr.  Reece.  Wlien  the  dean  was  speaking  on  that  phase  of  the  ques- 
tion, Mr.  Wooden,  and  made  the  suggestion  as  to  what  should  be  done 
in  the  event  that  the  McCarran  bill  should  pass,  I  asked  him  this  ques- 
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tion :  ''It  would  be  your  hope  in  that  event  that  the  language  that  you 
have  suggested  would  accomplish  the  same  purpose  that  the  prepon- 
derance of  evidence  language,  as  now  embodied  in  the  bill,  is  intended 
to  accomplish?'''  Dean  Stason:  "That  is  right.  The  change  in  the 
langiuige,  plus  the  change  in  the  process" — which  the  dean  suggested — 
'"would  accomplish  the  same  objective." 

Then  he  goes  on :  First,  the  word  "evidence"  conclusive  of  facts  if  supported 
by  evidence  is  considerably  moditied  and  strengthened  and  chirified.  It  will  be 
"substantial  evidence"  written  into  the  measure,  and  not  just  by  judicial  interpre- 
tation drawn  in.  Moreover,  it  will  be  substantial  evidence  upon  the  whole 
record. 

And  that  seems  to  me  to  be  a  rather  important  consideration. 

A  phrase  which  has  come  to  mean  in  judicial  parlance  more  than  a  scintilla 
rule,  more  than  the  examination  of  the  evidence  on  just  one  side,  but  an  exam- 
ination of  the  whole  record  on  both  sides. 

I  hope  you  will  not  construe  that  language  of  the  dean's  as  impugn- 
ing the  motives  of  the  Commission,  because  I  am  sure  he  did  not  so. 
intend  it. 

Mr.  WooDEX.  I  have  a  different  slant  which  I  propose  to  present  as 
I  go  along  on  that  particular  portion  of  the  dean's  testimony. 

Mr.  Sadowski.  Proceed. 

Mr.  Wooden.  Apparently  it  is  this  technique  and  this  objectionable 
construction  which  Dean  Stason  says — 

has  in  the  past  been  followed  in  tlie  review  of  Federal  Trade  Commission  cases — 

that  this  bill  proposes  to  restore.  He  was  probably  referring  chieflj'' 
to  the  case  of  Federal  Trade  Commission  versus  Curtis  Publishing 
Co.,  decided  by  the  Supreme  Court  in  1923.  In  that  case  (260  U.  S^ 
568  ( 1923) )  the  Supreme  Court  set  aside  an  order  of  the  Federal  Trade 
Commission,  stating  that — 

the  com-t  must  also  have  power  to  examine  the  whole  record  and  ascertain  for 
irself  the  issues  presented  and  whether  there  are  material  facts  not  reported 
by  the  Commission. 

It  further  stated  that — 

if  there  be  substantial  evidence  relating  to  such  facts  from  which  different 
conclusions  reasonably  may  be  drawn — 

the  court  had  full  power  to  decide  the  controversy  without  remanding 
the  case  to  the  fact-finding  body  for  additional  findings.  Chief  Jus- 
tice Taft  and  Justice  Brandeis  however  expressed  doubt  about  the 
soundness  of  such  a  declaration  because — 

it  may  bear  the  construction  that  the  court  has  discretion  to  sum  up  the  evi- 
dence pro  and  con  on  issues  undecided  by  the  Commission  and  make  itself  the 
fact-finding  body. 

They  thought  it  "of  high  importance"  that  the  court  should  "scru- 
pulously comply  with  the  evident  intention  of  Congress"  that  the 
Commission — 

be  made  the  fact-finding  body  and  that  the  Court  should  in  its  ruling  preserve  - 
rhe  Board's  character  as  such  and  not  interject  its  views  of  the  facts  wliere 
there  is  any  conllict  in  the  evidence. 

The  views  then  expressed  by  the  minority  (Chief  Justice  Taft  and 
Justice  Brandeis)  have  become  the  well-settled  law  under  the  Algoma 
Lumher  case    (291  U.   S.  67).     This  bill  would  reverse  that  well- 
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settled  law  and  restore  what  Dean  Stason  said  was  an  equally  objec- 
tionable extreme. 

There  is  still  an  occasional  tendency  of  appellate  courts  to  apply 
a  concept  of  the  substantial-evidence  rule  that  makes  it  the  practical 
equivalent  of  the  preponderance  rule.  This  is  what  Dean  Stason 
says  is  "quite  as  objectionable  as  is  the  other  extreme."  In  the  case 
of  the  Carlay  Co.  versus  Federal  Trade  Commission,  decided  Feb- 
ruary 15,  1946,  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
set  aside  the  Commission's  order  on  the  ground  that  the  findings 
were  not  supported  by  substantial  evidence.  It  did  not  say  that  the 
findings  dicl  not  meet  the  test  of  Avhat  reasonable  men  might  have 
reasonably  found.  In  reaching  its  decision  the  court  really  weighed 
the  evidence,  treated  the  proceeding  as  a  trial  de  novo,  and  set  the 
order  aside  because  the  Court  obviously  would  have  disagreed  with 
the  Commission's  findings  if  the  issues  had  been  presented  to  it  as 
an  original  proposition. 

Mr.  Reece.  I  have  a  copy  of  that  decision  before  me,  and  I  find 
this  sentence  in  the  Court's  statement : 

There  is  no  evidence  in  this  record  to  support  a  finding  tliat  is  necessary  to 
support — 

and  then  certain  statements;  and  it  then  goes  on  to  say  in  another 

sentence — 

substantial  evidence  is  more  than  a  mere  scintilla. 

Mr.  Wooden.  It  gave  a  perfect  definition  of  the  substantial-eviv 
dence  rule  but  it  did  not  follow  that  rule  itself. 

Mr.  O'Haea.  That  was  what  I  was  impressed  with. 

Mr.  Reece.  It  means  such  realm  as  a  reasonable  mind  would  accept 
as  adequate  to  support  a  conclusion. 

Mr.  Wooden.  A  very  fine  definition. 

Mr.  O'Hara.  Might  I  say  this  at  this  time:  Is  it  not  true  that 
quite  generally  in  the  courts,  the  reviewing  courts,  whether  it  is  the 
adoption  of  the  rule  or  a  little  laziness,  it  got  to  the  point  where,  if 
there  was  an  appeal  from  an  administrative  body,  the  first  question 
that  would  come  up  would  be  "Is  there  any  evidence?"  The  court 
would  ask  that,  "Is  there  any  evidence  to  support  it?"  Here  is  wit- 
ness so-and-so  who  said  so-and-so.  All  right,  then,  they  would  throw 
up  their  hands  and  say,  "Thei-e  is  evidence  to  sustain  the  findings." 
That  is  the  thing  which,  unfortunately,  too  often  the  courts  have 
done,  and  I  think  it  has  resulted  in  the  wave  of  complaints  that  have 
arisen  over  the  so-called  substantial-evidence  rule. 

Am  I  correct  in  that  statement  or  not  ? 

Mr.  Wooden.  I  would  not  doubt  there  could  be  some  instances  of 
that,  but,  as  I  see  it,  if  you  imposed  upon  that  same  court  the  pre- 
ponderance rule,  with  a  big  record,  it  would  promote  rather  than 
remove  the  evil  that  you  are  aiming  at,  because  that  particular  court, 
faced  with  the  duty  of  resolving  the  preponderance  of  the  evidence 
and  weighing  the  evidence,  would  be  more  likely,  in  my  judgment, 
to  fail  to  do  what  it  is  supposed  to  do. 

Mr.  O'Hara.  You  and  I  might  differ  on  that. 

Mr.  Wooden.  Oh,  yes. 

Mr.  O'Hara.  That  is  one  conclusion. 

ISIr.  Wooden.  Proponents  of  the  preponderance  rule,  however,  can 
hardly  say  in  the  face  of  this  decision  that  the  courts  consider  them- 
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selves  helpless  to  set  aside  an  order  under  the  substantial  evidence 
rule. 

Mr.  Iv1':ece.  There  are  some  statements  in  that  opinion  to  indicate 
to  me  that  the  court  found  no  evidence,  and  therefore  they  were  free 
to  overrule  the  findings  of  the  Connnission. 

Mr.  Wooden.  I  would  like  to  say  there  is  room  for  difference  of 
opinion  upon  the  correctness  of  such  statements. 

Mr.  Reece.  But,  Mr.  Wooden,  sometimes  the  litigant,  when  you  rule 
adversely  against  him  in  the  Commission,  might  feel  the  same  way. 

Mr.  Woodex.  That  ha]:)pens  in  every  trial  forum  that  you  can 
imagine.     The  trial  forum  cannot  satisfy  both  sides. 

Mr.  Reece.  You  have  again  put  your  finger  on  the  button.  It  is 
recognized  under  our  whole  system  of  judicial  procedure. 

Mr.  Wooden.  That  if  a  litigant  feels  aggrieved  he  is  entitled  to  an 
appeal  under  appropriate  conditions. 

Mr.  Wooden.  Yes. 

Mr.  Reece.  Therefore.  Ave  have  provided  an  appeal  for  the  man 
when  he  feels  that  way,  to  another  tribunal,  to  have  that  question 
adjudicated;  and  that  is  the  thing,  in  my  opinion,  that  has  given 
confidence  in  our  courts.  If  a  litigant  feels  that  he  is  aggrieved  by 
the  decision  of  a  court,  he  has  a  remedy.  He  may  not  exercise  the 
right  of  appeal,  but  the  fact  that  he  has  such  a  right  gives  him  a  feel- 
ing of  confidence  and  assurance;  because  he  knows  that  the  court 
adjudicating  his  rights  is  doing  so,  knowing  that  if  the  litigant  thinks 
he  is  aggrieved,  he  can  appeal  to  a  higher  court. 

And  getting  back  to  the  statement  that  you  quoted  a  while  ago; 
that  is  the  difference  between  law  and  arbitrary  action,  because  if  there, 
is  arbitrary  action,  he  can  appeal. 

And  if  you  will  permit  a  statement,  and  now  I  am,  in  a  way  expatiat- 
ing and  not  asking  a  question,  if  we  provide  the  rights  of  adequate 
appeal,  Mr.  Wooden,  not  only  as  it  relates  to  the  Federal  Trade  Com- 
mission but  nny  other  agency,  administrative  agencj^  of  the  Govern- 
ment, then  there  is  no  danger  in  bureaucracy,  but  when  Ave  fail  to 
provide  an  adequate  right  of  appeal,  as  the  evidence  you  quoted  indi- 
cates, there  is  danger  of  arbitrary  poAver  coming  in  and  being  exer- 
cised by  the  administrative  agencies.  I  think  that  is  really  a  very 
vital  phase  of  this  whole  question,  and  one  that  cannot  be  written  off 
too  easily  by  the  statement  that  in  providing  the  right  of  an  adequate 
appeal  that  we  are  impugning  some  tribunal's  motiA^es  or  charging 
direlection  in  the  performance  of  duty 

And.  really,  when  able  laAvyers,  representing  the  GoA^ernment,  come 
before  the  committee  and  infer  that  when  j'ou  make  that  proposal, 
Avhich  is  the  essence  of  our  system  of  government,  that  Ave  are  im- 
pugning somebody's  motiA^es,  it  is  disappointing  to  me;  really,  it  is. 
And  I  hope  that  that  question  will  not  be  further  belabored. 

Mr.  Wooden.  It  will  not  by  me. 

Mr.  Reece.  By  those  representing  the  Commission  or  any  other 
agency  of  the  Government. 

Mr.  Wooden.  Of  course,  Mr.  Congressman,  the  whole  question  at 
issue  is.  How  much  is  adequate  in  the  form  of  judicial  revieAv?  We 
all  concede  the  general  principles  of  adequate  judicial  revicAV. 

Mr.  Reece.  The  courts  must  determine  that  question,  if  the  litigant 
is  going  to  be  put  in  a  position  where  he  feels  that  he  might  not  have 
a  grievance. 
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Mr.  Wooden.  Congress,  in  the  first  instance,  has  delineated  and 
defined  the  scope  of  the  review  and  tlionght  it  was  adequate.  Of 
course,  Congress  can  always  change  its  mind,  as  anyone  else  can,  but 
this  has  been  considered  adequate  for  a  good  many  years.  And  the 
adequacy  of  it  depends  in  some  substantial  measure  upon  the  kind  of 
a  problem  you  are  dealing  with  and  what  you  are  seeking  to  accom- 
plish. 

I  should  like  to  go  ahead.  I  will  not  further  trouble  the  committee 
with  any  discussion  of  the  implied  impugning  of  the  Commission's 
integrity. 

Mr.  Digges  says  that  the  substantial  evidence  rule,  as  he  conceives 
it- 
results  in  placing  the  findings  of  fact  by  the  Commission  in  a  category  higher 
than  findings  of  fact  by  a  district  court  of  the  United  States  (typewritten  tran- 
script, p.  41). 

Mr.  Hoge  likewise  says  that — 

the  immunity  which  this  Commission  en.ioys  is  a  greater  immunity  than  the 
district  courts  of  our  land  enjoy,  wlien  trying  the  same  sort  of  cases. 

He  refers  to  the  "helplessness"  of  the  courts  at  the  present  time  (ibid., 
p.  121). 

I  should  not  think  that  the  courts  were  very  helpless  in  view  of  that 
Carlay  decision  just  2  weeks  ago. 

Mr.  Eeece.  I  wish  you  would  please  read  the  speech  which  Judge 
Martin  made  before  the  New  York  Bar  and  which  Mr.  Hoge  hap- 
pened to  have  available  to  quote  from  when  I  raised  the  question. 

Mr.  Wooden.  He  was  not  talking  about  the  Federal  Trade  Com- 
mission, I  am  sure  of  that,  and  we  are  talking  about  a  bill  dealing 
here  only  with  the  Federal  Trade  Commission. 

Mr.  Reece.  He  is  talking  about  all  of  them. 

Mr.  Wooden.  I  do  not  feel  called  upon  to  answer  on  behalf  of  all 
administrative  agencies. 

Mr.  O'Hara.  I  appreciate  that  lawyers,  when  they  get  defeated, 
sometimes  by  a  court,  feel  a  little  hurt  for  a  couple  of  days,  but  they 
get  over  it. 

Let  me  ask  you  in  that  connection  as  to  these  gentlemen  who  ap- 
peared here.  I  never  saw  them  before,  until  they  appeared  here. 
Are  they  men  of  standing  in  their  profession  as  lawyers  and  before 
the  Commission? 

Mr.  Wooden.  I  assume  so.  I  do  not  know  them  all  personally. 
I  know  some  of  them  by  reputation. 

One  thing  that  did  impress  me,  they  all  represented  proprietary 
interests  such  as  proprietary  drug  companies. 

Mr.  O'Hara.  Substantial  business  people  ? 

Mr.  Wooden.  People  who  are  interested  in  advertising  and  selling 
goods  by  advertising,  and  they  have  come  in  conflict  with  some  of  the 
Commission's  rulings  against  misleading  advertising. 

Mr.  O'Hara.  I  presume  that  involved  in  their  clients'  cases  were 
some  very  substantial  questions  also  involving  the  existence  of  the 
client.     Is  that  not  true  ? 

Mr.  Wooden.  No  doubt ;  very  substantial. 

Mr.  Keece.  What  business  could  you  name  of  importance  that  would 
not  have  some  relationship  to  advertising  ? 
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Mr.  O'Hara.  That  is  what  I  was  getting  at. 

Mr.  Reece.  And  the  mere  fact  that  the  witnesses  who  appeared  be- 
fore the  committee  represented  clients  who  advertise,  I  do  not  think 
that  ought  to  be  put  in  such  a  way  as  to  prejudice  their  standing  and 
their  testimony. 

Mr.  Wooden.  I  do  not  offer  it  as  such. 

Mr.  Reece.  The  Association  of  National  Advertisers  embraces  a 
rather  wide  scope  in  the  business  field;  and  unless  I  misunderstand  it, 
so  does  the  Federation  of  Advertisers. 

Mr.  Wooden.  Quite  largely. 

Mr.  Reece.  Such  companies  as  the  Cream  of  Wheat,  it  may  do  some 
proprietary  medicine  business,  but  if  so  I  am  not  aware  of  it,  and 
Johnson  &  Johnson  may  do  likewise ;  I  do  not  know  its  whole  scope  of 
operations,  but  they  should  inspire  confidence.  The  clients  repre- 
sented by  the  Chadbourne  firm  in  New  York,  they  may  do  likewise, 
but  I  did  not  have  that  impression.  And,  as  I  say,  about  the  Federa- 
tion of  Advertisers,  which,  I  believe,  was  represented  by  Mr.  Murphy, 
he  impressed  me  as  being  a  man  of  parts  and  standing. 

Mr.  Racin.  I  will  certify  to  that. 

Mr.  Reece.  And  Mr.  Digges  impressed  me  that  way.  He  is  the 
son-in-law  of  Senator  Glass,  and  I  do  not  think  the  Senator  has  dis- 
owned him.  Mr.  Hoge  is  the  type  of  man  we  in  the  South  refer  to  as 
a  gentleman  and  scholar. 

I  am  not  picking  these  out  by  way  of  excluding  the  others,  but  the 
others  impressed  me,  too.  They  impressed  'me  on  the  hearing  of  this 
bill  which  was  conducted  here,  that  they  were  being  very  objective. 

Mr.  Wooden.  I  have  no  doubt  that  they  were  very  objective. 

Mr.  Reece.  Very  objective. 

Mr.  O'Hara.  My  question  might  have  had  some  inferences  which 
were  not  intended,  but  the  point  that  I  w^as  making,  as  I  understood 
from  some  of  these  witnesses,  they  said  that  their  clients,  some  of  their 
cases  involved  not  only  oftentimes  hundreds  of  thousands,  but  perhaps 
millions  of  dollars ;  it  involved  the  very  existence  of  the  company,  of 
themselves,  in  some  of  these  orders. 

So,  what  I  was  getting  at  was  that  the  decisions  which  were  made 
and  which  Mr.  Kelley  spoke  of  yesterday,  were  tremendous  in  impor- 
tance and  tremendous  size  of  these  records,  and  he  impressed  me  with 
the  fact  that  these  orders  are  far  reaching.  And  not  only  is  the  public 
interest  involved  but  the  conflict  with  the  private  interest  is  involved, 
as  I  fully  appreciate,  so  that  we  appreciate  the  importance  of  the  work 
of  the  Federal  Trade  Commission  very  much. 

Mr.  Reece.  The  only  thing  that  is  causing  me  any  impatience  is  the 
discussion  of  the  phase  of  the  bill  that  I  a)n  greatly  interested  in,  the 
conflict  of  jurisdiction  with  the  Food  and  Drug  Administration,  has 
been  held  back  for  such  a  long  time. 

Mr.  Wooden.  That  will  be  i-eached  in  due  course,  not  by  me,  however. 

I  would  like  to  go  ahead. 

Mr.  Hoge  then  quotes  rule  52  (a)  of  the  rules  of  civil  procedure  in 
Federal  courts  to  the  effect  that  "findings  of  fact  shall  not  be  set  aside 
unless  clearly  erroneous."  He  then  states  that  this  accords  with  modern 
equity  practice  in  that  the  trial  court's  findings  as  to  the  facts  "may  be 
set  aside  when  contrary  to  the  clear  weight  of  the  evidence"  (ibid.,  p. 
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122 ) .  Under  rule  53  of  the  rules  of  civil  procedure  various  issues  may 
be  referred  to  a  master  to  take  and  report  upon  the  evidence  relating 
thereto.    It  is  provided  that — 

in  an  action  to  be  tried  without  a  .inry  the  court  shall  accept  the  master's  findings 
of  fact  unless  clearly  erroneous. 

So,  if  the  trial  court  should  rest  its  findings  on  those  of  the  master 
the  practical  effect  is  that  the  appellate  court  cannot  set  even  the 
master's  findings  aside  unless  they  are  clearly  erroneous. 

It  will  be  noted  that  the  wording  of  rule  5-2  (a)  is  in  the  form  of  a 
limitation  upon  the  appellate  courts  agahist  interfering  with  the  trial 
court's  findings  unless  they  are  "clearly  erroneous."  If  those  w^ords 
are  not  the  equivalent  of  what  reasonable  men  may  have  reasonably 
found  what  do  they  mean  ?  What  other  standard  can  there  be  of  what 
is  "clearly  erroneous"  ?  The  proposed  preponderance-of -evidence  rule 
does  not  contain  any  limitation  or  standard  such  as  contained  in  rule 
52  (a).  The  review  courts  would  therefore  be  invited  and  encouraged 
to  set  aside  the  Commission's  findings  of  fact  even  though  they  are  not 
so  clearly  erroneous  that  reasonable  men  could  not  have  reasonably 
made  them.  So  in  order  to  correct  a  condition  which  is  incorrectly 
said  to  involve  givimr  the  Commission's  findings  an  appellate  status 
superior  to  those  of  United  States  district  courts  it  is  proposed  to  give 
the  Commission's  findings  an  appellate  status  that  is  distinctly  infe- 
rior to  those  of  such  courts.  It  is  even  pro])osed  to  give  the  Commis- 
sion's findings  a  status  that  is  distinctly  inferior  to  the  findings  of  a 
jury.  Logically,  of  course,  tliere  is  less  reason  to  make  conclusive  on 
appellate  courts  findings  by  a  jury  of  inexperienced  laymen  if  sup- 
ported by  substantial  evidence  than  to  give  a  similar  status  to  the 
findings  of  a  highly  trained  and  especially  qualified  administrative 
agency  if  likewise  supported  by  substantial  evidence. 

In  any  event  the  proponents  of  the  preponderance  rule  who  com- 
plain because  the  findings  of  the  Federal  district  judges  have  an  appel- 
late status  which  they  say  is  inferior  to  those  of  the  Commission  might 
equally  well  complain  because  the  factual  findings  of  such  judges  have 
less  immunity  from  appellate  interference  than  those  of  a  jury.  The 
argument  is  enhanced  by  a  consideration  of  the  status  of  the  trial 
court's  findings  of  fact  after  a  jury  trial  has  been  waived.  Surely  its 
findings  after  such  waiver  would  have  equal  rank  in  the  appellate 
court  with  those  of  the  jury,  in  which  case  the  fine  line  of  distinction 
between  the  substantial-evidence  rule  and  the  clearly  erroneous  rule 
would  fade  out  completely. 

The  modern  trend  as  embodied  in  rule  52  (a)  is  to  sustain  the  findings 
of  fact  of  the  trial  court  exce]^t  where  they  involve  an  arbitrary  and 
capricious  treatment  of  the  evidence  not  reasonably  reflecting  its  pre- 
ponderance. 

A  case  decided  by  the  Su])reme  Court  of  February  4,  1946,  is  in- 
structive in  this  connection.  A  district  court  had  decided  that  newly 
discovered  evidence  adduced  in  su])port  of  a  motion  for  a  new  trial 
was  insufficient.  Upon  appeal  to  the  circuit  court  of  a]ipeals  the  de- 
cision of  tlie  district  court  was  unanimously  sustained,  the  circuit 
court  holding  that  it  could  not  substitute  its  judgment  on  the  facts 
for  that  of  the  trial  judge,  that  it  did  not  have  the  power  to  try  these 
facts  de  novo,  and  that  the  trial  judge  had  not  reached  his  conclusion 
arbitrarily,  capriciously,  or  in  the  misapplication  of  any  rule  of  law. 


AMEND   FEDERAL   TRADE    COMMISSION    ACT  171 

A  new  motion  for  a  new  trial  was  then  filed  in  the  district  court  based 
upon  additional  newly  discovered  evidence.  That  motion  was  also 
denied  by  the  district  court. 

Upo)i  a  second  ap})eal  to  the  circuit  court  of  appeals  this  second 
rulincj  of  the  district  court  was  reversed  by  a  divided  opinion.  On 
certiorari  the  Supreme  Court  reversed  the  circuit  court  of  appeals, 
adopted  in  substance  the  minority  or  dissenting  opinion  of  that 
court,  and  declared  that  the  lower  appellate  court  w^as  rijiht  in  the 
first  place  Avhen  it  declined  to  try  the  facts  de  novo.  The  Supreme 
Court,  in  warnine:  against  the  abuse  of  motions  for  a  new  trial  because 
of  newly  discovered  evidence,  said  that  "one  of  the  most  effective 
methods  of  preventing  this  abuse  is  for  appellate  courts  to  refrain 
from  reviewing  findings  of  fact  which  have  evidence  to  support  them." 
As  a  result  of  tlie  failure  to  so  refrain  in  that  case  the  defendants 
convicted  of  income-tax  evasion  by  a  jury  in  October  1940  success- 
fully avoided  punishment  until  February  1946  ( Z7.  jS.  v.  Johnson,  No, 
115;  and  U.  /S'.  v.  Jack  Sommei's  et  al.  No.  116).  The  Supreme  Court 
reached  its  conclusion  despite  the  fact  that  the  majority  of  the  circuit 
court  of  appeals  in  its  second  opinion  said  that  it  had  a  "conviction" 
that  was  "without  reservation"  that  tlie  district  court  erred  in  its  find- 
ings of  fact,  that  it  had  abused  its  discretion  in  making  such  findings, 
and  that  the  proof  pointed  "unerringly"  to  that  conclusion  (149  F. 
(2d)  r)l,  42,  48).  In  other  words,  the  circuit  court  was  following 
the  preponderance  rule  and  firmly  believed  the  district  court's  judg- 
ment was  clearlv  erroneous. 

The  rule  applied  by  the  dissenting  judge  in  the  second  circuit  court 
of  appeals'  decision  and  which  w^as  sustained  by  the  Supreme  Court 
was  stated  in  the  former's  dissenting  opinion  as  follows : 

We  determine  only  whether  the  trial  court  reached  a  decision  it  might  reaon- 
ably  have  reached  u]ion  the  facts  before  it ;  not  whether  we,  on  those  facts,  might 
have  reached  a  different  conclusion.  If  the  trial  court  reached  a  conclusion 
which  it  might  reasonably  have  reached,  and  excluded  nothing  from  its  con- 
sideration which  it  ought  to  have  considered,  it  has  not  abused  its  discretion. 
That  is  the  only  question  we  have  to  determine.  I  think  a  fair  review  of  the 
trial  court's  decision  requires  us  to  conclude  that  there  was  a  basis  in  reason 
for  its  decision  and  that  there  was  no  abuse  of  its  discretion  (149  F.  (2d)  4.5). 

That,  I  submit,  is  the  equivalent  of  the  substantial-evidence  rule  as 
the  courts  have  applied  it  in  their  review  of  Federal  Trade  Commission 
cases.  The  Johnson  case  was  a  criminal  case.  If  the  preponderance 
rule  is  not  to  be  applied  in  the  review  of  a  factual  ruling  by  the 
district  court  in  a  criminal  case,  why  should  it  be  applied  to  the 
cease-and-desist  orders  of  the  Federal  Trade  Commission?  How- 
ever, the  Supreme  Court,  in  this  recent  decision,  was  merely  following 
what  it  had  done  in  1935  and  1936.  In  one  case  it  refused  to  disturb 
the  findings  of  a  master  and  of  a  Federal  district  court  because  they 
were  "sup])orted  bv  substantial  evidence"  {Borden's  Co.  v.  Ten  Eyck, 
297U.  S.  251.261)\ 

^Nlr.  O'Hara.  In  the  appeal  that  you  have  spoken  about  to  the  Su- 
preme Court  on  the  conviction  of  the  Johnson  Co.,  the  question  in- 
A^olved  was  as  to  whether  the  trial  court  had  abused  its  discretion  in 
refusing  to  grant  a  new  trial.  I  think  that  is  a  little  different  category 
than.the  line  of  decisions  which  we  are  dealing  with  here  affecting  a 
substantial  question  of  evidence  supporting  the  decision  of  the  court. 
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Mr.  Wooden.  But  it  turned  upon  the  trial  court's  judo;inent  of  the 
sufficiency  of  the  facts  to  justify  a  new  triah  And  that  factual  ruling 
of  the  trial  court  is  what  the  Supreme  Court  finally  said  should  have 
been  adhered  to. 

Mr.  O'Hara.  The  reason  I  bring  it  up  is  that  involving  a  question 
of  newly  discovered  evidence  is  one  in  which  the  courts  of  the  land 
have  given  greater  weight  to  the  opinion  of  the  trial  court  than  in 
almost  any  other  review  in  denying  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

Mr.  Wooden.  In  the  second  appeal  to  the  circuit  court,  the  trial 
court  was  reversed  nevertheless  but  b,y  a  divided  court. 

Mr.  Reece.  Under  the  rule  in  civil  i^rocedure,  there  has  been  adopted 
a  rule  which,  in  the  trial  of  cases  in  Federal  court  by  the  judges  with- 
out juries,  which  reads :  "Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,"  and  I  believe  you  said,  due  regard  should  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of  the  credibility  of 
witnesses. 

When  the  rule  was  adopted  having  in  mind  that  the  judge  was  in  a 
position  to  observe  the  witness  and  judge  his  credibility  but  such  is 
the  case  with  the  Federal  Trade  Commission. 

And  then  in  the  case  of  the  Guilford  Construction  Co.,  it  was  held : 

A  finding  of  fact  is  clearly  erroneous  if  it  is  against  the  clearer  weight  of  the 
evidence  and  it  does  not  suffice  that  it  be  supported  by  evidence, 

which  would  seem  to  be  going  in  the  direction  pointed  by  the  proposal 
before  us. 

Mr.  Wooden.  I  think  that  you  can  make  a  distinction,  a  theoretical 
distinction,  between  the  clearly  erroneous  rule  and  the  substantial- 
evidence  rule,  but  it  is,  as  I  said,  such  that  it  fades  out  completely  at 
times. 

I  can  hardly  make  a  clear  distinction,  a  tenable  distinction  between 
the  clearly  erroneous  rule  and  the  substantial-evidence  rule. 

Mr.  Reece.  The  rule  on  civil  procedure  adopted  does  clearly  indicate 
that  it  is  expected  that  the  courts  would  weigh  tlie  evidence,  and  if 
they  find  that  the  findings  are  contrary  to  the  clear  weight  of  the  evi- 
dence that  they  are  reversed.  And  this  decision  interprets  what  is 
meant  by  the  clearer  weight  of  the  evidence. 

Mr.  Wooden.  That  is  permissible,  of  course,  under  that  rule,  but  the 
way  the  rule  is  framed,  nevertheless,  it  shows  that  they  look  upon  it 
wilih  great  disfavor,  you  might  say,  by  the  form  in  which  the  rule  is 
couched.  It  shall  not  be  set  aside,  it  says,  unless  clearly  erroneous; 
it  does  not  sa}^  you  may  set  it  aside  if  you  do  not  agree  with  the  lower 
court. 

Mr.  Reece.  And  if  I  may  interject,  there  is  one  other  distinction, 
and  this  does  not  go  to  what  you  are  saying,  that  the  courts  have  the 
right  to  affirm,  modify,  or  set  aside  a  decision  of  a  lower  court,  and 
they  hardly  have  that  full  scope  of  action  in  the  case  of  an  appeal 
from  the  Federal  Trade  Connnission.  They  are  confronted  more 
directly  with  the  pro])osition  of  reversing  it  or  affirming  it,  which 
creates  a  more  difficult  situation  for  the  courts  at  times,  as  there  are 
numerous  cases  cited  by  the  proponents  of  the  legislation  where  the 
court  feels  an  injustice  has  been  done  but  is  helpless  to  modify  the 
Commission's  order  to  give  relief. 
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Mr.  WooDEX,  That  is  witli  rejjcard  to  the  scope  and  nature  of  the 
i-emedy. 

Mr.  Reece.  That  is  it. 

Ml-.  Wooden.  Rather  than  the  question  of  what  the  preponderance 
of  the  evidence  is.  That  is  a  question  that  is  before  the  Supreme 
Court  now  in  the  Alpacuna  case. 

Mr.  Reece.  In  civil  procedure  when  a  case  goes  up  on  appeal  the 
judge  has  a  wider  range  of  action  in  curing  a  defect  than  is  the  case 
in  a  proceeding  of  the  Federal  Trade  Commission  wliich  is  appealed. 

Mr.  Wooden.  I  think  that  is  true,  but  they  are  loath  to  exercise  it, 
as  I  tliink  I  have  shown. 

Mr.  O'Hara.  The  statute,  for  example,  provides  in  reference  to  the 
Federal  Trade  Commission,  the  court  shall  have  power  to  enter  a 
decree  affirming,  modifying,  or  setting  aside  the  order  of  the  Com- 
mission. 

The  court  does  not  actually  always  do  that.  The  fact  is  that  the 
Commission  takes  the  view  oftentimes  that  tlie  court  has  no  power 
to  modify  the  terms  of  the  decree  which  has  been  entered  in  the  Fed- 
eral Trade  Commission. 

The  Court  may  say,  "We  disagree  that  there  was  not  any  evidence  to 
sustain  it,"  but  it  does  not  actually  say  what  the  Commission  shall 
do  in  rewriting  the  order  upon  reversal. 

Is  that  not  true? 

Mr.  Wooden.  They  have  not  disagreed  with  the  Commission  as  to 
the  existence  of  substantial  evidence.  They  were  willing  to  accept 
the  fact  that  there  was  substantial  evidence,  but  they  did  disagree 
as  to  the  extent  of  the  order,  the  extent  of  the  remedy. 

The  courts  adopted  that  principle  first  in  the  case  of  other  agencies. 
We,  naturally,  have  fallen  heir  to  some  of  the  results. 

Mr.  Reece.  The  reference  made  to  the  judge  being  in  a  position 
to  determine  the  credibility  of  witnesses,  in  hearing  the  trial,  in  the 
first  instance,  brings  up  the  question  that  was  referred  to  yesterday, 
I  believe,  when  Judge  Kelley  was  before  the  committee,  that  in  some 
of  these  cases  before  the  Federal  Trade  Commission,  the  record  be- 
comes very  voluminous. 

In  one  case,  the  record,  I  think,  is  50,000  pages  and  in  the  Carter 
case,  some  15,000  pages,  and  numerous  other  cases  ranging  up  toward 
that  figure.  And  I  believe  either  you  or  Judge  Kelley  referred  to 
one  case  which  was  very  large." 

Mr.  Reece.  Wliich  was  more  voluminous,  50,000  pages.  Does  the 
Commission  have  the  time  to  study  the  whole  record  in  those  volu- 
minous cases?  And  if  not,  who  does  study  and  assemble  the  facts 
from  such  voluminous  records  for  the  Commission? 

Mr.  Wooden.  In  the  first  place,  the  trial  examiner  who  sits  and 
hears  the  witnesses  prepares  a  report  which  is  submitted  to  opposing 
counsel,  and  then  there  is  a  filing  of  briefs  by  opposing  counsel,  and 
finally  oral  argument  before  the  Commission,  and  only  after  all  of  that 
has  been  completed,  does  the  Commission  proceed  to  reach  its  con- 
clusion. 

Mr.  Reece.  That  is  rather  interesting.  It  is  a  phase  of  the  proce- 
dure which  I  had  not  been  impressed  with  before. 

Under  that  procedure,  the  Federal  Trade  Commission  itself  al- 
most sits  as  an  appellate  agency,  does  it  not?    That  is,  it  does  not  hear 
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the  witnesses  and  it  does  not  read  the  record.  It  sits  as  a  body,  acts 
upon  the  briefs  filed  by  the  examiner  and  the  argument  by  counsel. 

Mr.  Wooden.  In  the  past,  the  examiner's  report  was  advisory  to 
the  Commission  and  the  Commission  may  accept  it  or  disregard  it. 

Mr.  Reece.  Of  course.     On  the  question  of  procedure; 

What  is  the  relationship  of  the  examiner,  I  mean,  vvhat  relationship 
does  he  stand  in?  He  is  on  employ  of  and  named  by  the  Commission. 
WIk)  has  brought  the  proceedings? 

Mr.  Wooden.  The  I'ederal  Trade  Commission  issued  tlie  complaint, 
according  to  the  requirement  of  the  statute  when  it  had  reason  to  be- 
lieve that  the  law  was  being  violated. 

Mr.  Reece.  When  the  court  names  a  Commissioner  to  hear  a  case 
to  which  you  referred,  he  is  sitting  for  the  court.  He  has  had  noth- 
ing to  do  with  instituting  the  proceeding;  therefore,  he  is  unprej- 
udiced, so  far  as  between  the  Government  and  the  defendant,  that  is, 
as  is  the  judge. 

Does  the  examiner  and  any  who  stand  in  the  intermediate  jDosition 
between  the  examiner  and  the  Federal  Trade  Commission  and  on  up 
to  the  Commission,  occupy  that  same  relationship  to  the  defendant 
that  the  court  occupies  of  completely  an  impartial  body,  so  far  as 
bringing  and  prosecuting  the  proceeding  is  concerned  ? 

Mr.  Wooden.  Well,  that  goes  into  the  philosopliy  of  the  statute 
under  which  the  Federal  Trade  Commission  was  set  uj),  and  ])y  reason 
of  which  it  was  given  these  connningled  functions  and  made  its  duty 
under  the  statute  to  proceed  on  behalf  of  the  public. 

If  you  want  to  say  that  possibly  an  agency  so  constituted  may  not 
act  in  the  public  interest  as  a  court  does,  why,  the  quarrel  is  with  the 
philosophy  underlying  the  statute.     That  is  all  there  is  to  it. 

Mr.  Reece.  Speaking  for  myself  alone,  I  certainly  do  not  have  that 
view  about  it,  that  is,  about  that  agency  or  other  agencies  of  the 
Government,  for  that  matter.  I  only  assume  that  they  are  acting  in 
the  interest  of  the  public. 

Mr.  Wooden.  It  is  somewhat  analogous  to  the  practice  of  courts 
that  sometimes  issue  an  order  to  show  cause. 

Mr.  Reece.  You  are  a  reasonable  man :  if  you  were  engaged  in 
business,  and  being  in  business  you  are  still  a  reasonable  man,  I 
presume  you  would  be,  and  the  Federal  Trade  Commission  should  feel 
that  you  had  transgressed  the  law  and  its  regulations  and  would  in- 
stitute a  proceeding  against  you,  and  then  the  appropriate  agencies 
of  the  Commission  should,  after  fornudating  the  complaint,  cite  you 
for  hearing  and  trial,  would  you  feel  that  it  stood  exactly,  or  that  you 
stood  in  the  same  unprejudiced  position  before  it,  that  you  would  if 
the  complaint  had  been  instituted  by  some  other  civil  authority  and 
you  were  cited  before  a  court  to  have  a  trial  and  adjudicate  the  dif- 
ferences of  opinion?  Of  course,  there  would  be  differences  of  opin- 
ion, otherwise  you  Would  not  be  engaging  in  the  practice. 

Mr.  Wooden.  It  seems  to  me  that  the  situation  is  quite  analogous 
to  what  hajipens  when  a  court  issues  an  order  to  show  cause,  some- 
times in  even  a  contempt  proceeding  where  the  court  is  involved,  you 
mifrht  say,  as  a  party. 

In  other  words,  its  status  is  involved.  One  can  make  those  theo- 
retical criticisms,  but  it  is  a  practical  situation  that  we  are  confronted 
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witli.  Congress,  evidently,  thought  that  in  creating  these  agencies  to 
meet  the  situation  and  the  problems  involved,  they  had  to  combine 
these  functions  in  one  agency. 

^Ir.  Reece.  I  am  not  satisfied  that  Congress  was  wrong  ip  doing  so, 
but  novv"  the  question  involved  here  is,  having  done  that,  as  our  eco- 
nomic system  gi-ows  more  and  more  complex  and  the  regulations  be- 
come more  far  reaching,  should  we,  under  those  circumstances,  pro- 
vide a  more  adequate' right  of  appeal  ? 

With  a  view  of  making  sure  that  we  continue  to  operate  under  law 
and  not  arbitrary  action. 

Mr.  Wooden.  In  my  judgment,  that  would  tend  to  cripj^le  the 
agency  that  Congi'ess  thought  ought  to  have  these  commingled  func- 
tions because  it  would  tend  to  transfer 

Mr.  Reev'e.  So  far  as  I  am  concerned,  I  am  primarily  concerned  in 
providing  an  adexjuate  appeal  and  not  to  do  so  would  cripple  th^ 
commission. 

Mr.  Wooden.  I  think  that  will  appear  more  fully  as  I  go  along  in 
my  statement  that  I  have  prepared. 

Mr.  Sadowski.  That  is  what  I  would  like  for  you  to  do  is  to  go 
along  witli  that  statement. 

Mr.  Wooden.  In  the  other  Supreme  Court  case  I  was  referring  to  the 
findings  of  a  Federal  district  court  were  accepted  because  "they  have 
substantial  support  in  the  recoi'd"  (.4.  rf'  P.  Tea  Co.  v.  GroH)ean.,  301 
U.S.  412,  420). 

The  long  delay  in  the  Johnsou  case  suggests  another  objection  to 
substituting  the  preponderance  rule  for  appellate  purposes  in  our  cases. 
Knowledge  that  the  appellate  court  is  free  to  substitute  its  judgment 
on  the  facts  for  the  Commission's  findings  will  encourage  respondents 
to  make  long  records,  to  insist  on  cumulative  evidence  and  to  otfer 
evidence  of  slight  relevancy  and  materiality.  There  would  be  always 
the  hope  that  the  reviewing  court  can  be  impressed  by  the  sheer  volume 
of  respondents'  evidence,  the  number  and  importance  of  their  wit- 
nesses, and  the  plausibility  of  their  interpretations  of  or  inferences' 
from  the  facts.  The  Commission  has  numerous  cases  where  the  very 
size  of  the  record  would  impose  ujion  the  appellate  court  an  enormous 
burden  which  properly  belongs  to  the  trial  body,  unless  the  distinction 
between  the  functions  of  trial  and  appellate  tribunals  is  to  be  no  longer 
observed. 

In  Zell  versus  American  Seating  Co.,  Judge  Frank  of  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  said : 

Perhaps  nine-tenths  of  legal  uncertainty  is  caused  by  uncertainty  as  to  what 
courts  will  find,  on  conflicting  evidence,  to  be  the  facts  of  cases  (138  F.  (2d)  641, 
647,  648  (1943)). 

If  that  statement  be  applied  to  the  proposal  to  substitute  the  pre- 
ponderance rule  for  appellate  purposes  it  puts  the  jjroposal  in  the 
category  of  one  which  is  certain  to  increase  legal  uncertainty  by  provid- 
ing a  trial  de  novo  on  the  record  made  before  the  Commission. 

One  reason  which  would  warrant  the  withholding — I  have  tone  hed 
on  this  already  but  I  want  to  amplify  it — of  a  favorable  report  on  this 
proAHsion  of  the  present  bill  is  that  the  McCarran-Sumners  bill  which 
has  been  reported  favorably  to  the  Senate  and  is  now  pending  as  S.  7 
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undertakes  to  deal  with  the  subject  for  all  administrative  agencies. 
Dean  Stason  stated  to  this  committee  as  follows : 

Now,  I  say  if  the  McCarran-Sumners  bill  becomes  law — and  it  is  a  bill  that 
has  been  given  the  most  careful  consideration  for  many  years — it  will  effectually 
improve  the  administrative  process,  and  assuming  that  it  applies  to  the  Federal 
Trade  Commission,  I  would  say  that  the  preponderance  of  evidence  rule  would 
no  longer  be  necessary  (typewritten  transcript,  p.  21). 

He  thereupon  suggested  that  if  the  McCarran-Sumners  bill  were 
passed  the  preponderance  rule  now  in  the  present  bill  be  amended  to 
read  as  follows : 

The  findings,  inferences  and  conclusions  of  the  Commission  as  to  the  facts 
shall  be  conclusive  if.  and  only  if,  they  are  found  to  be  supported  by  substantial 
evidence  upon  consideration  of  the  whole  record,  or  such  portions  thereof  as  may 
be  cited  by  the  parties  (typewritten  transcript,  p.  22). 

While  the  proposed  amendment  is  couched  in  terms  of  the  sub- 
stantial evidence  rule,  Dean  Stason  nevertheless  agreed  with  Con- 
gressman Reece  that  it  "would  accomplish  the  same  purpose  that  the 
preponderance  of  evidence  language  as  now  embodied  in  the  bill  is 
intended  to  accomplish"'  (ibid.  pp.  22,  28).  If  that  is  correct  it  would 
seem  to  follow  that  S.  7  with  its  quite  similar  language  regarding 
substantial  evidence  based  upon  a  consideration  of  the  whole  record 
is  open  to  objections  similar  to  what  might  be  made  to  any  direct  pro- 
posal to  substitute  the  preponderance  rule.  It  corresponds  to  one 
of  the  various  constructions  of  the  substantial  evidence  rule  which 
Dean  Stason  in  his  1941  testimony  on  administrative  procedure  said 
was  "quite  as  objectionable  as  is  the  other  extreme"  because  it  would 
make  the  court  the  final  arbiter  on  factual  issues,  would  overload  the 
courts,  and  would  destroy  the  conclusiveness  of  administrating  find- 
ings "which  common  sense  and  good  administration  demand"  (hear- 
ings before  a  subcommittee  of  the  Committee  on  the  Judiciary  on 
Administrative  Procedure,  May-July  1941,  p.  lo5f)). 

It  is  interesting  and  relevant  in  this  connection  to  observe  that 
'there  was  much  difference  of  opinion  among  competent  lawyers  as 
to  what  effect  similar  language  in  the  bills  pending  in  1941  would  have 
on  the  substantial  evidence  rule.  Acting  Attorney  General  Biddle, 
referring  to  the  contention  that  such  language  was  only  a  statement 
of  the  present  substantial  evidence  rule,  said  : 

I  do  not  know  whether  it  means  tiiat  or  not.  Why  were  the  woi-<l.s  "on  the 
whole  record"  put  in  unless  it  means  that  the  scope  of  the  review  of  the  facts 
is  not  pointed  out?  I  think  a  court,  inimical  to  the  administrative  activity 
of  any  particular  agency,  would  take  that  "unsupported  by  substantial  evidence 
on  the  whole  record"  and  would  decide  there  was  enough  evidence  to  give  the 
right  to  review  the  case.     I  just  have  that  dcmbt  in  my  own  mind  (ibid.,  p.  1438). 

In  a  supplementary  written  statement,  Mr.  Biddle  said  concerning 
the  words  "upon  the  whole  record :" 

Its  effect  is  ambiguous;  those  who  have  supported  it  before  this  Senate  com- 
mittee have  not  been  able  to  identify  its  meaning  or  extent,  other  than  to  say 
that  it  broadens  the  substantial  evidence  rule.  How  nmch  it  broadens  the  rule 
they  have  been  unable  to  say.  It  may  be  an  open  invitalion  to  courts  to  sub- 
stitute their  judgment  for  that  of  the  administrative  agencies ;  in  any  event, 
it  is  a  cause  fertile  of  unending  litigation  (ibid.  p.  1496) . 

With  regard  to  the  substantial  evidence  rule  and  the  words  "upon 
the  whole  record,"  Attorney  General  Biddle  also  pointed  out  that 
Mr.  A.  T.  Vanderbilt,  one  of  the  authors  of  a  bill  containing  such  a 
provision  and  a  member  of  the  minority  of  the  Attorney  General's 
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Committee  on  Administrative  Procedure,  had  stated  to  the  house  of 
delegates  of  the  American  Bar  Association  that  there  Avas  agreement 
that  such  hmguage  '"was  an  advantage  over  the  mere  substantial  evi- 
dence rule''  (hearings  on  Administrative  Procedure,  pt.  3,  p.  1495). 

Dean  Stason  would  now  appear  to  have  confirmed  the  views  of  those 
who  then  feared  the  possibility  of  weakening  or  frustrating  the  sub- 
stantial evidence  rule  while  seeming  to  incorporate  it  in  a  statute. 

However  these  conflicting  concepts  and  opinions  may  be  resolved 
it  would  be  more  logical  to  have  them  resolved  in  connection  with  S.  7 
which  has  been  favorably  reported  to  the  Senate  than  in  connection 
with  the  present  bill  which  has  just  reached  the  stage  of  hearings  be- 
fore this  subconnnittee. 

In  his  authoritative  work,  "Administrative  Justice  and  the  Suprem- 
acy of  Law  in  the  United  vStates/'  John  Dickinson,  former  Assistant 
Attorney  General  of  the  Ignited  States  (1935-87),  and  at  present,  I 
believe,  solicitor  general  for  the  Pennsylvania  Railway  Co.,  argues 
against  the  courts  substituting  their  judgment  for  that  of  the  admin- 
istrative body  on  all  conclusions  to  be  drawn  from  the  evidence,  even 
though  it  bears  on  constitutional  questions.     He  states : 

There  are  two  good  reasons  against  it.  It  destroys  the  effectiveness  of  ad- 
ministrative regulation  by  reducing  the  administrative  body  to  a  practical  nullity 
with  a  barren  power  of  initial  recommendation ;  and  it  yields  no  gain  in  security 
for  the  rights  of  property.  Indeed,  there  is  an  actual  loss  in  security,  because 
greater  confusion  and  not  greater  certainty  is  bound  to  be  the  outcome  of  the 
practice  (p.  201). 

Mr.  Dickinson  also  says : 

No  court  should  make  a  decision  without  understanding  whether  it  is  ap- 
plying a  legal  pi'inciple  or  merely  differing  from  the  fact-finding  body  as  to  an 
inference  peculiar  to  the  case.  Without  such  understanding,  the  one  will  in- 
evitably invade  the  province  of  the  other;  and  the  pi'ocess  of  administrative  ap- 
plication of  standards  should  not  be  interfered  with  except  for  the  conscious 
purpose  of  developing  or  enforcing  precepts  of  law  (p.  331). 

I  submit  that  to  substitute  the  preponderance  rule  for  appellate  pur- 
poses would  not  be  for  the  "conscious  purpose  of  developing  or  en- 
forcing precepts  of  law"  but  would  inevitably  promote  judicial  inva- 
sion of  the  administrative  fact-finding  process  by  providing  a  trial 
de  novo  on  the  original  record. 

In  an  article  on  administrative  tribunals  published  in  the  Michigan 
Law  Review  of  February  1988,  Dean  Stason  said  that  because  of  the 
responsibility  of  such  tribunals  to  the  legislative  and  executive  branches 
and  because  of  judicial  review,  "tyranny  resulting  from  'irresponsi- 
bility' seems  beyond  the  range  of  possibility"  (vol.  86,  pp.  556,  557) . 

He  also  said : 

If  the  determining  power  of  an  administrative  tribun.al  is  reduced  to  zero  by 
virtue  of  subjecting  its  decisions  to  full  judicial  review  upon  both  the  law  and  the 
facts,  and  if,  pending  judicial  review,  the  status  quo  is  preserved,  the  administra- 
tive tribunal  is  as  completely  shorn  of  judicial  poWer  as  though  it  were  reduced 
to  the  status  of  prosecuting  oflicer.  Under  such  circumstances  it  becomes  in 
effect  a  referee,  preparing  records  for  the  court  to  use  in  actually  deciding  the 
cases. 

Dean  Stason  further  stated  that  the  administrative  tribunal  is 
designed  to  accomplish  a  specific  task  of  regulation  and — 

Its  principal  reason  for  being  is  that  the  Congress  or  the  State  legislature,  as 
the  case  may  be,  has  concluded  that  a  certain  area  of  business,  industrial,  eco- 
nomic, or  social  activity  demands  regulation,  and,  being  unable  to  regulate  by 
self-executing  legislation,  an  administrative  tribunal  is  created  for  the  purpose. 
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The  principal  task  of  the  tribunal  is  to  regulate.  To  aid  it  in  its  task  it  is  imple- 
mented with  a  variety  of  powers.  Some  of  these  powers  happen  to  look  some- 
what like,  and  may  be  classified  as,  judicial  in  nature.  Others  may  be  classified 
as  legislative  in  nature.  Still  others  may  be  administrative.  However,  all  of 
their  powers  are  simply  incidental  to  the  principal  objective,  regulation.  Any 
reorganization  which  cuts  away  the  tools  provided  to  serve  the  regulatory  process 
necessarily  will  reduce  the  effectiveness  with  which  that  process  is  carried  on. 

The  necessary  effect  of  a  trial  de  novo  on  the  record  made  before  the 
Commission  would  be  just  what  the  Supreme  Court  said  long-  ago  in 
U.^jS.  v.  L.  <&  N.  R.  R.  Co.  (235  U.  S.  314,  321)  would  be  the  effect 
if  it  were  to  sustain  the  view  of  the  Commerce  Court  that  it  had  the 
power  to  set  aside  a  finding  of  the  Interstate  Commerce  Commission. 
It  said  that  under  such  a  power  the  Commission  "wtmld  become  but  a 
mere  instrument  for  the  purpose  of  taking  testimony  to  be  submitted 
to  the  courts  for  their  ultimate  action."  Since  Dean  Stason  has  stated 
here  that  the  pre])onderance  rule  for  appellate  purposes  will  operate  to 
produce  a  trial  de  novo  on  the  testimony  taken  before  the  Commis- 
sion, it  follows  that  under  it  the  Federal  Trade  Commission  would 
become  "a  mere  instrument  for  the  purpose  of  taking  testimony  to  be 
submitted  to  the  courts  for  their  ultimate  action." 

That  then  is  the  ultimate  issue,  whether  Congress  wants  to  reduce 
the  power  and  functions  of  this  Commission  to  that  extent,  just  as  in 
earlier  years  the  railroads  wanted  the  power  and  functions  of  the 
Interstate  Commerce  Commission  reduced.  The  issue  is  whether  what 
the  Supreme  Court  referred  to  in  the  L.  &  N.  case  as  "the  progressive 
evolution  of  the  legislative  purpose"'  is  here  to  be  replaced  by  a  regres- 
sive involution  of  the  legislative  purpose  that  Congress  ex))ressed  in 
the  original  act  of  1914  and  reaffirmed  in  the  Wheeler-Lea  amendment 
of  1938.  Do  we  want  to  put  this  Commission  in  the  same  helpless 
position  that  the  Interstate  Commerce  Commission  occupied  in  its 
earlier  years  because  the  courts  sought  to  determine  what  was  the 
preponclerance  of  the  evidence? 

The  majority  of  the  Attorney  General's  Committee  on  Administra- 
tive Procedure  in  its  1941  final  report,  discussing  the  proposal  to  give 
appellate  courts  the  })6wer  to  weight  and  determine  the  preponderance 
of  evidence,  made  this  observation: 

If  the  change  would  require  the  courts  to  determine  independently  which  way 
the  evidence  preponderates,  administrative  tribunals  would  be  turned  into  little 
more  than  media  for  transmission  of  the  evidence  to  the  courts.  It  would  destroy 
the  values  of  adjudication  of  fact  by  experts  or  specialists  in  the  field  involved. 
It  would  divide  the  responsibilitv  for  administrative  adjudications  (final  report, 
p.  91). 

The  proposal  to  substitute  the  preponderance  rule  for  appellate 
purposes  is  in  effect  a  proposal  to  emasculate  the  administrative  proc- 
ess by  removing  from  it  its  vital  and  distinctive  function  as  trier  and 
finder  of  the  facts.  Unless  it  were  for  reasons  that  should  have  in- 
hibited Congress  from  conferring  such  function  upon  the  agency  in  the 
first  place,  there  is  no  more  reason  to  remove  that  function  and  transfer 
it  to  the  appellate  courts  than  to  remove  and  transfer  it  from  a  trial 
court. 

The  Supreme  Court  in  3Iississippi  Valley  Barge  Company  v.  I'liited 
States  stated : 

The  judicial  function  is  exhausted  when  there  is  found  to  be  a  rational  basis 
for  the  conclusions  approved  by  the  administrative  body  (202  U.  S.  282  (1934)). 
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It  follows  that  to  impose  upon  appellate  courts  the  burden  of  trying 
our  cases  de  novo  Avould  impose  upon  them  something  more  than 
ascertaining  whether  there  is  a  "rational  basis"  for  the  conclusions 
of  the  Commission,  would  make  the  courts  the  administrators,  and 
would  exhaust  the  judicial  function  in  more  senses  than  one. 

The  result  would  be  at  odds  with  the  principles  stated  by  the 
Supreme  Court  in  Federal  Comnitmications  Commission  v.  Pottsville 
Broadcasting  Company,  when  it  said : 

The  technical  rules  derived  from  the  interrelationship  of  .ludicial  tribunals 
forming  a  hierarchical  system  are  talien  out  of  their  environment  when  mechan- 
ically applied  to  determine  the  extent  to  which  congressional  power,  exercised 
through  a  delegated  agency,  can  be  controlled  within  the  limited  scope  of 
"judicial  power"  conferred  by  Congress  under  the  Constitution. 

******* 

To  be  sure,  the  laws  under  which  these  agencies  operate  prescribe  the  funda- 
mentals of  fair  play.  They  require  that  interested  parties  be  afforded  an  oppor- 
tunity for  hearing  and  that  judgment  must  express  a  reasoned  conclusion.  But 
to  assimilate  the  i-elation  of  these  administrative  bodies  and  the  courts  to  the 
relationship  between  lower  and  upper  courts  is  to  disregard  the  origin  and 
purposes  of  the  movement  for  administrative  regulation  and  at  the  same  time 
to  disregard  the  traditional  scope,  however  far-reaching,  of  the  judicial  process. 
Unless  these  vital  differentiations  between  the  functions  of  judicial  and  admin- 
istrative tribunals  are  observed,  the  courts  will  stray  outside  their  province  and 
read  the  laws  of  Congress  through  the  distorting  lenses  of  inapplicable  legal 
doctrine  (309  U.  S.  134,  141,  143-144). 

The  issue  that  we  are  dealing  with  here  is  not  merely  procedural. 
It  is  fundamental.  There  is  real  danger  that  in  the  form  of  a  pro- 
cedural change  the  very  considerations  that  brought  this  Commis- 
sion into  being  may  be  sacrificed  or  lost  in  the  resulting  confusion. 
We  assume  that  Congress  desires  and  intends  to  adhere  to  the  policy 
embodied  in  the  Federal  Trade  Commission  Act,  as  amended  by  the 
Wheeler-Lea  Act,  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act,  and  the  antitrust  laws  generally. 

We  submit  finally  that  to  inject  the  preponderance  of  evidence 
rule  into  the  appellate  consideration  of  cases  arising  under  those  laws 
w.oukl  give  such  cases  a  specially  favored  appellate  status  that  could 
only  weaken  the  enforcement  of  such  laws. 

Mr.  CHara.  Mr.  Wooden,  you  do  not  advance  the  philosophy  that 
there  should  be  no  appeal  from  the  ruling  or  decision  of  the  .adminis- 
trative body,  do  you  'i 

Mr.  Wooden.  No,  sir.  We  have  that  now.  I  think  what  we  have 
now  is  adequate  so  far  as  the  Federal  Trade  Commission  is  concerned. 

Mr.  O'Hara.  Of  course,  the  statute,  when  it  was  enacted  originally 
in  1914,  provided  for  appeals  to  the  courts,  as  did  the  Wheeler-Lea 
bill. 

Mr.  Wooden.  Yes,  sir. 

Mr.  O'Hara.  And,  of  course,  the  reason  I  ask  you  that  question, 
there  are  some  people  who  feel  that  our  laws  should  be  administered 
by  groups  of  administrative  bodies  rather  than  courts;  there  should 
be  no  review.     I  do  not  subscribe  to  that. 

Mr.  Wooden.  Nor  do  I. 

Mr.  O'Hara.  As  a  matter  of  fact,  no  one  knows  what  is  going  to 
happen  to  the  McCarran  bill,  S.  7.  I  think  my  colleague,  Mr.  Rabin, 
asked  that  question  of  Dean  Stason  when  he  appeared  before  the 
committee.    Mr.  Rabin  asked  him  if  that  bill  did  not  pass,  what  his 
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objections  were,  if  any,  to  this  bill.  And  he  thought  that  this  bill  was 
a  o-ood  bill,  so  far  as  the  direction  of  appeal,  if  S.  7  did  not  pass.  And 
I  think  Mr.  Rabin  will  remember  that.  I  am  jnst  quoting  the  sub- 
stance of  his  testimony. 

The  mere  changing  of  a  rule  from  substantial  evidence  rule  to  the 
preponderance  of  evidence  rule  would  not,  in  any  way,  abolish  the 
functions  of  the  Commission  in  any  way,  would  it  ? 

Mr.  Wooden.  In  my  own  opinion,  and  in  the  opinion  of  some  very 
substantial  men  whom  I  have  quoted,  including  Dean  Stason,  it  would 
cripple  the  Commission. 

Mr.  O'Hara.  How  would  it  cripple  it  ? 

Mr.  Wooden.  By  making  the  Commission,  as  Dean  Slason  says, 
"a  mere  media  for  transmitting  the  evidence  to  the  courts  for  the 
courts'  decision." 

Mr.  O'Hara.  I  do  not  agree  necessarily  with  the  dean  on  that 
statement.  I  think  that  he  went  a  little  bit  far  afield  on  that  question 
because,  as  I  view  it,  Mr.  Wooden,  you  still  have  the  right  of  appeal 
from  the  decision,  limited  as  it  may  be  to  the  substantial  evidence 
rule,  as  the  courts  have  written  it  in,  but  I  find,  and  I  think  you  will 
agree  with  me  on  this  statement,  that  in  the  confusion  which  does 
exist  in  the  decisions  of  the  courts  themselves,  that  it  might  be  a  help- 
ful thing  to  have  a  yardstick  as  the  preponderance  of  evidence  rule. 

Mr.  Wooden.  Whatever  confusion  has  existed  in  the  past  would  not 
be  a  marker  to  what  would  exist  under  the  preponderance  of  evidence 
rule. 

]Mr.  O'Hara.  In  what  way  do  you  think  it  would  be  increased? 

Mr.  Wooden.  In  the  way  that  these  various  people  have  said,  in- 
cluding Dean  Stason,  the  Attorney  General,  the  majority  of  the 
Attorney  General's  committee,  and  others,  John  Dickinson,  others^  of 
that  type.  I  do  not  know  whether  I  can  improve  on  what  they  have 
said.     I  doubt  it  very  much. 

Mr.  O'Hara.  You  read  one  decision  this  morning  by  the  Supreme 
Court  which  gave  the  preponderance  of  evidence  rule,  and  you  read 
another  one  which  gives  the  substantial  evidence  rule. 

That  is  what  I  was  hinting  at. 

Mr.  Wooden.  As  a  matter  of  fact,  some  of  the  concepts  of  these 
various  rules  shade  off  into  each  other,  and  it  is  difficult  to  know 
sometimes  whether  you  are  talking  about  one  or  the  other. 

As  Dean  Stason  says,  there  are  certain  concepts  of  the  substantial 
evidence  rule  that  amount  to  the  preponderance  rule.  That  is  what 
the  courts  formerly  applied  in  Federal  Trade  cases,  but  they  have 
gotten  away  from  it. 

Mr.  O'Hara.  Earlier  in  your  statement  you  made  some  reference 
to  the  fact  that  you  felt  that  Congress  had  refused  to  adopt  the  pre- 
ponderance rule.  Do  you  have  anything  in  mind  with  reference  to 
an  absolute  refusal  on  the  part  of  Congress,  or  whether  this  question 
has  ever  been  up  ? 

Mr.  Woodkx.  Well,  I  have  in  mind  the  discussion  in  conference  on 
the  Wheeler-Lea  amendment,  where  Congressman  Lea  said  that  the 
substantial  evidence  rule  provided  for  an  honest-to-God  judicial  re- 
view, that  this  was  taken  officially  as  being  the  conference  commit- 
tee's position,  and  that  they  reenacted  the  substantial  evidence  rule 
by  their  discussion. 
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Mr.  O'Hara.  That  mi<2;ht  have  been  the  views  of  the  conference 
committee  but  not  necessarily  the  views  of  the  Congress. 
Mv.  Wooden.  Oh,  jes. 
Mr.  O'Hara.  That  is  all  I  have. 
(The  following  was  submitted  for  the  record :) 

Brib:f  in  Support  of  the  Biu. 
(By  Newell  W.  Ellison  and  Ernest  W.  Jennes) 

INTRODUCTION 

Section  5  (r)  of  the  Federal  Trade  Commission  Act  (15  U.  S.  C.  45  (c))  pro- 
vides that  any  order  issued  by  the  Federal  Trade  Commission  to  cease  and  desist 
from  any  method  of  competition  it  has  found  unfair  or  any  act  or  practice  it 
has  found  unfair  or  deceptive  may  be  reviewed  by  the  appropriate  circuit  court 
of  appeals  of  the  I^nited  States  upon  petition  of  the  party  to  whom  the  order  is 
addressed.  Upon  such  petition  the  Commission  is  required  to  file  in  the  court 
"a  transcript  of  the  entire  record  in  the  proceeding,  including  all  the  evidence 
taken  and  the  report  and  order  of  the  Commission."  The  court  is  empowered 
"to  make  and  enter  upon  the  pleadings,  evidence,  and  proceedings  set  forth  in 
.such  transcript  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the 
Commission  *  *  *."  The  scope  of  the  court's  review  is  circumscribed  by 
the  provision  that  "the  findings  of  the  Commission  as  to  the  facts,  if  supported 
by  evidence,  shall  be  conclusive." 
'  Section  1  of  H.  R.  2390,  introduced  by  Mr.  Reece,  of  Tennessee,  proposes  to 
amend  the  foregoing  provision  by  expressly  authorizing  tlie  court  in  its  decree 
to  modify  the  order  of  the  Commission  "««  in  its  judgment  the  circumstances  of 
Ihc  case  require."  ^ 

It  would  also  amend  section  5  (c)  so  as  to  require  the  findings  of  the  Com- 
mission to  be  "supported  by  the  preponderance  of  the  evidence"  in  order  to  merit 
the  status  of  conclusiveness.' 

This  brief  is  submitted  in  support  of  these  provisions  which  are  intended  to 
increase  the  scope  of  judicial  review  of  findings  of  fact  and  orders  of  the  Com- 
mission. Our  support  of  these  provisions  can  in  no  way  be  construed  as  a 
criticism  of  the  integrity  or  fidelity  with  which  the  Commission  ijerfoi'ms  the 
duties  placed  upon  it  by  the  act  creating  the  Commission.  The  Commission  is 
composed  of  men  of  the  highest  integrity  but  they,  like  all  men,  make  errors 
in  judgment  and  our  .support  of  an  adequate  review  of  their  findings  and  orders 
is  to  do  no  more  than  endeavor  to  correct  errors  that  inevitably  befall  the  acts 
of  men.  As  will  be  seen,  the  need  for  more  adequate  review  is  perhaps  due  not 
.so  much  to  the  historical  inadequacy  of  the  substantial  evidence  rule  as  it  is  to 
the  dilution  of  that  rule  in  its  application  by  the  appellate  courts.  Whatever 
the  reason,  the  fact  remains  that  litigants  feel  that  review  of  the  Commission's 
findings  by  the  courts  is  inadequate  and  that  an  enlargement  of  the  scope  of  the 
review  is  necessary  to  correct  the  situation. 

BIXISTING   SCOPE   OF  RF.VIEW 

Review  of  tlie  findings  of  fact  of  the  Federal  Trade  Comnnssion  is  now  gov- 
erned by  what  is  known  as  the  substantial  evidence  rule  (Cf.  Consolidated  Edison 
Co.  V.  NatioJKil  LaJjor  Relation.'^  Board.  30.5  U.  S.  197,  229  (1988)  ).  This  rule  has 
been  construed  so  as  to  confine  judicial  review  of  the  actions  of  administrative 
agencies  within  very  narrow  limits.  In  Neff  v.  Federal  Trade  Commission  (117 
F.  (2d)  495  (C.  C.  A.  4th  1941) )  the  court  said  at  page  497: 

"It  is  settled  beyond  controversy  that  under  such  a  statute,  this  court  may  not 
pass  upon  the  weight  to  be  given  to  confiicting  testimony.  If  the  findings  of  the 
Commission  are  supported  b.v  substantial  evidence,  they  are  binding  upon  us." 

An  indication  of  how  this  rule  of  review  has  limited  judicial  discretion  is  to 
be  fouTul  in  Federal  Trade  Commission  v.  Standurd  Education  Society  (86  F. 
(2d)  692  (C.  C.  A.  2nd  19.36),  reversed  302  U.  S.  112  (1937)  ).  Here,  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  was  totally  unimpressed  by  certain  find- 
ings of  the  Commission: 

"Coming  now  to  the  practices  forbidden,  the  first  and  third  clauses  of  the  order 
wer  in  substance  the  same ;  they  forbade  representing  that  the  10  books  were 
given  away  and  that  only  the  'extension  service'  was  sold.     It  is  true  that  the 


^  Italic  supplied. 
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Commission  is  not  to  sanction  nnfair  trade  practices  merely  because  they  are  of 
long  standing;  its  duty  is  to  bring  trade  into  harmony  with  fair  dealing  (Federal 
Trade  Comm.  v.  Winsted  Hosiery  Co.,  258  U.  S.  483,  493,  494 ;  42  S.  Ct.  384,  385, 
386 :  66  L.  Ed.  729) .  To  the  discharge  of  that  duty  it  should  not,  however,  bring  a 
pedantic  scrupulosity  ;  too  solicitous  a  censorship  is  worse  than  any  evils  it  may 
correct,  and  a  commiinity  which  sells  for  profit  must  not  be  ridden  on  so  short  a 
rein  that  it  can  only  move  at  a  walk.  We  cannot  take  seriously  the  suggestion 
that  a  man  who  is  buying  a  set  of  books  and  a  10  years'  'extension  service'  will 
be  fatuous  enough  to  be  misled  by  the  mere  statement  that  the  first  are  given 
away  and  that  he  is  paying  only  for  the  second.  Nor  can  we  conceive  how  he 
could  be  damaged  were  he  to  suppose  that  that  was  true.  Such  trivial  niceties  ai'e 
too  impalpable  for  practical  affairs,  they  are  will-o-'the-wlsps,  which  divert 
attention  from  substantial  evils"  (pp.  695-696). 

Other  findings  were,  the  court  felt,  wholly  without  proof : 

"For  the  eighth  [clause]  which  foi'bade  the  use  of  such  testimonials  which  had 
not  been  given  by  the  person  whose  name  was  used,  we  have  been  able  to  find  no 
support  in  the  evidence ;  and  we  are  referred  to  none  except  the  conclusions  of  one, 
Nixon,  which  are  outweighed  by  her  identification  of  the  handwriting  of  the 
person  whose  name  was  used"  (p.  697). 

The  Supreme  Court,  however,  unanimously  reversed  the  court  of  appeals,  hold- 
ing that  it  had  no  "right  to  ignore  the  plain  mandate  of  the  statute  which  makes 
the  findings  of  tlie  Commission  conclusive  as  to  the  facts  if  supported  by  testi- 
monv  {Federal  Trade  Commission  v.  Stavdard  Edvcation  Societi/,  302  U.  S.  112, 
117  (1937)). 

In  Jaeol)  Siegel  Co.  v.  Federal  Trade  Commission  (150  F.  (2d)  751,  755  (C.  C.  A. 
3d  1944,  aff'd  on  reliearing  1945))  the  court  quoted  as  applicable  to  a  Federal 
Trade  Commission  case  the  following  language  from  Medo  Photo  Supply  Cor- 
poration v.  National  Labor  Relations  Board  (321  U.  S.  678,  681-6S2  (1944)  )  : 

"It  has  now  long  been  settled  that  findings  of  the  Board,  as  u-ith  those  of  other 
administrative  agencies,  are  conclusive  upon  review  in  courts  when  supported  by 
evidence,  that  the  weighing  of  conflicting  evidence  is  for  the  Board  and  not  for 
the  courts,  that  the  inferences  from  the  evidence  are  to  be  drawn  by  the  Board 
and  not  by  the  courts,  save  only  as  questions  of  law  are  raised,  and  that  upon 
such  questions  of  law  the  experienced  judgment  of  the  Board  is  entitled  to  great 
weight." 

Under  the  substantial-evidence  rule  as  enunciated  in  Federal  Trade  Commis- 
sion V.  Standard  Education  Society,  supra,  and  as  stated  even  more  strongly  in 
other  cases,  the  appellate  court  is  prevented  from  setting  aside  or  modifying  the 
findings  of  the  Commission  not  only  if  it  feels  that  a  different  conclusion  would 
bo  reasonable  but  even  if  it  feels  that  the  conclusion  of  the  Commission  is  clearly 
erroneous,  and,  upon  a  consideration  of  all  the  evidence,'!!  woiild  reach  a  d  fferent 
conclusion  {Sn-ajine  d  Hoyt.  Ltd.,  v.  United  States,  .300  U.  S.  297,  .304  (1937)  ; 
Manufacturers  Railway  Companii  v.  United  States  and  Interstate  Commerce 
Commission,  246  U.  S.  457,  482  (1918)  :  Moretrench  Corporation  v.  Federal  Trade 
Commission,  127  F.  (2d)  792.  794-795  (C.  C.  A.  (2d)  1942)).  See  Segal  v. 
Federal  Trade  Commission  (142  F.  (2d)  255  (1944) ).  where  the  Circuit  Court  of 
.Appeals  for  the  Second  Circuit  said  that  even  if  the  Commission  wished  to  rely 
on  testimony  that  was  biased,  it  could  not  interfere  whatever  might  be  its  own 
indisposition  to  rely  on  such  testimony.^  An  extreme  statement  is  to  be  found 
in  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board  (305  U.  S.  197 
(1938) ),  where  the  court  of  appeals  sustained  the  Board's  finding  of  discrimina- 
tion because  the  record  was  not  "wholly  barren  of  evidence"  to  support  it  and  the 
Supreme  Court  held  that, the  substantial-evidence  rule  had  been  satisfied. 

SCOPE  OF  REVIEW  OF  COTJRTS 

It  is  pertinent  to  inquire  into  the  scope  of  review  to  which  the  findings  of  a  trial 
court  are  subject.  In  this  connection,  rule  52  (a)  of  the  Federal  Rules  of  Civil 
Procedure  (28  TJ.  S.  C.  723  (c) )  provides  : 

"In  all  actions  tried  upon  the  facts  without  a  jury,  the  court  shall  find  the  facts 
specially  and  state  separately  its  conclusions  of  law  thereon  and  direct  the  entry 
of  the  appropriate  judgment;  and  in  granting  or  refusing  interlocutory  injunc- 


^  Cf.  the  stronc  langnagp  of  the  Supreme  Court  in  Nntioiwl  Lahnr  Rrlation.i  Board  v. 
Wafrrmrm  f^teamfihii,  Corp.  (.309  U.  S.  200.  22r>  (1040O,  that  "whether  the  court  would 
reach  the  same  conclusion  as  the  Board  from  the  conflicting  evidence  is  immaterial  and 
the  court's  disagreeniont  with  the  Broad  could  not  warrant  the  disre<;ard  of  the  statutory 
division  of  authority  set  up  by  Congress." 
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tioris  the  court  shall  similarly  set  I'orth  the  findiugs  of  fact  and  conclusions  of 
law  which  constitute  the  grounds  of  its  action.  Requests  for  findings  are  not 
necessary  for  purposes  of  review.  Findings  of  fact  sIkiII  not  he  set  aside  unless 
cleitrly  erroneous,  and  due  regard  shall  be  given  to  the  opiwrtunity  of  the  trial 
court  to  .iudge  of  the  credibility  of  the  witnesses."  ^ 

Tills — the  clearly  erroneous  rule — was  derived  from  the  prior  equity  practice 
witli  respect  to  appellate  review  of  the  findings  of  fact  of  a  trial  court.  Such 
findings  were  ijresuniptively  correct  but  would  be  set  aside  if  clearly  against  the 
weight  of  the  evidence  (Aetna  Life  Ins.  Co.  v.  Kepler,  11(5  F.  CJd)  1,  4-5  (C.  C.  A. 
Sth  1941)  :  3  Moore's  Fedei'al  Practice  3115  et  seq.  Note  to  Rule  52  (a)  28  U.  S. 
O.  A.  723  (c)).  According  to  the  Honorable  William  P.  Mitchell,  chief  of  the 
advisory  committee  on  the  drafting  of  the  rules,  the  findings  of  a  trial  court  where 
a  jury  is  waived  or  there  is  no  right  to  a  jury — whether  in  law  or  in  equity — 
"can  be  set  aside  if  against  tlie  clear  weight  of  evidence,  even  though  there  is 
some  evidence  that  might  supiMH-t  a  verdict  or  findings  in  a  law  case  under  the 
old  system."     Rules  of  Civil  Pi-ocedure,  Aiuiotated,  Appendix,  p.  199. 

The  Supreme  Court  has  recently  had  opportunity  to  analyze  the  scope  of  review 
permitted  under  the  clearly  erroneous  rule  in  District  of  Columbia  v.  Pace  (320 
U.  S. 698,  701-703  (1944)). 

"This  statute  was  enacted  in  May  1938.  The  law  at  that  time  as  to  the  review 
of  findings  of  fact  in  equity  was,  as  stated  bv  Mr.  .Jiistice  Brandeis  for  the  Court, 
'in  equity,  matters  of  fact  as  well  as  of  law  are  reviewable  *  *  *.'  Virginian 
Ry.  Co.'y.  United  States  (272  U.  S.  658,  675).  Findings  of  fact  by  the  trial 
judge  of  course  were  presumptively  correct  and  were  accepted  by  reviewing 
courts  unless  clearly  wrong.  Butte  d  Superior  Copper  Co.  v.  Clark-Montana 
Realty  Co.  (249  U.  S.  12,  30).  This  I'ule,  however,  did  not  deny  power  to  the 
circuit  court  of  appeals  to  review  facts,  but  rather  went  to  the  weiglit  to  be 
accorded  to  the  findings  of  a  lower  court  and  had  special  pertinence  where  credi- 
bility of  witnesses  was  involved.  This  Court  had  a  well-settled  rule  that  'when 
two  courts  have  reached  the  same  conclusion  on  a  question  of  fact,  their  finding 
will  not  be  disturbed  unless  it  is  clear  that  their  conclusion  was  erroneous.' 
Baker  v.  Schofield  (243  U.  S.  114,  118).  Such  a  rule  would  have  no  support  in 
reason  if  the  second  court  could  not  make  its  findings  as  a  result  of  its  own 
judgment." 

:j:  iS:  *  iti  ^  *  * 

"We  conclude,  therefore,  that  the  court  of  appeals  has  power  to  review  de- 
cisions of  the  Board  of  Tax  Appeals  as  under  the  equity  practice  in  which  the 
whole  case,  both  facts  and  law,  is  open  for  consideration  in  the  appellate  court, 
subject  to  the  long-standing  rule  that  findings  of  fact  are  treated  as  presumjy- 
tively  correct  and  are  accepted  unless  clearly  wrong.  The  court  of  appeaLs 
therefore  had  power  to  set  aside  the  determination  of  the  Board  of  Tax  Appeals 
if  convinced,  as  it  was,  that  the  Board  was  clearly  wrong.  We  are  not  called 
upon  to  separate  factual  from  legal  grovxnds  of  decision  and  to  determine  if 
reversal  of  the  Board  of  Tax  Appeals  by  the  court  of  appeals  could  stand  on 
questions  of  law  alone."  ^ 

Thus,  it  is  clear  that  both  the  new  Federal  rules  and  prior  Federal  equity 
practice  afford  an  appellate  court  much  more  discretion  in  reviewing  the  findings 
of  fact  of  a  trial  court  than  in  reviewing  those  of  the  Federal  Trade  Commis- 
sion. When  it  feels  that  a  trial  court's  view  of  the  facts  is  incorrect,  it  is  free 
to  consider  all  the  facts  and  grant  the  petitioner  pi'oper  i-elief.  In  doing  so,  it 
may  determine  the  weight  to  be  given  conflicting  evidence,  draw  its  own  infer- 
ences from  the  facts,  and,  having  thoroughly  evaluated  the  evidence,  decide 
whether  the  whole  record  is  inconsistent  with  the  findings  of  the  trial  court. 
When  reviewing  the  findings  of  fact  of  the  Federal  Trade  Commission,  the  ap- 
pellate court  is  practically  forced  to  determine  that  no  sane  person  could  come 
to  the  conclusion  at  which  the  Commission  arrived  before  it  can  grant  relief  to 
the  petitioner.  So  long  as  the  record  is  not  "wholly  barren  of  evidence"  to  sup- 
port the  findings  of  the  Commission,  those  findings  must  stand. 

The  imposition  of  greater  restrictions  upon  the  appellate  court  when  review- 
ing the  findings  of  the  Commission  than  when  reviewing  findings  of  a  trial  court 
has  no  justification.     Neither  the  area  nor  the  effect  of  the  Commission's  activity 


^  Italic  supplied. 

-The  First  Circuit's  comment  regarding  rule  52  (a)  in  Fleming  v.  Palmer  (123  F.  2d. 
749,    751    (1941))    sharply  contrasts  is  to  the  substantial  evidence  rule: 

"A  finding  of  fact  is  clearly  erroneous  if  it  is  against  the  clear  weight  of  the  evidence. 
It  does  not  suffice  that  it  be  supported  by  evidence." 
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are  substantially  different  from  tliose  of  the  courts.  The  Federal  Trade  Com- 
mission Act  declares  unlawful  unfair  methods  of  competiticm  in  commerce  and 
unfair  or  deceptive  acts  or  practices  in  commerce,  and  charges  the  Federal 
Trade  Commission  with  the  responsibility  of  preventing  use  of  such  methods, 
acts  and  practices.  These  offenses  against  the  community's  judgment  as  to 
decent  and  moral  business  operations  are  not  peculiar  to  the  jurisdiction  of  the 
Commission.  IVIost  were  bad  at  common  law.  Defamation,  disparagement — 
including  trade  libel  and  slander  of  title — such  interf^-ences  with  liusiness  rela- 
tions as  passing  off,  misleading  appearance  of  goods,  misuse  of  trade  secrets, 
false  advertising,  commercial  bribery,  and  improper  use  of  trade  mark  and  trade 
name  which  the  Commission  deals  with  luider  this  statute  have  traditionally 
and  competently  been  handled  by  the  courts.  Business  practices  interdicted  by 
the  common  law  of  restraint  of  trade  and  by  the  Shei-man  Act — which  was 
enacted  a  quarter  of  a  century  before  the  Federal  Trade  Commission  Act — 
are  unfair  trade  practices  under  the  Federal  Trade  Commission  Act  (Federal 
Trade  Commission  v.  Pacifle  ^States  Paper  Trade  Association},  273  U.  S.  52  (1927) ). 
If  there  are  any  practices  forbidden  by  the  Federal  Trade  Commission  Act  but 
not  by  other  legislation  or  at  conunon  law,  they  are  not  more  obscure  or  intri- 
cate, or  more  difficult  to  determine,  and  do  not  require  more  technical  back- 
ground to  understand  than,  for  example,  practices  forbidden  by  the  Sherman 
Act. 

Furthermore,  the  primary  method  used  by  the  Commission  to  carry  out  its 
functions — and  the  only  method  with  which  the  Reece  bill  is  concerned — is 
through  individual  adjudication.  The  Commission  charges  alleged  violators, 
holds  hearings,  and  issues  cease-and-desist  orders,  if  it  feels  them  to  be  war- 
ranted by  the  facts.  Its  orders  are  like  decrees  of  courts  of  equity  in  scope 
and  become  final  and  binding  in  60  days  unless  a  petition  for  review  in  the  cir- 
cuit court  of  appeals  is  filed.  Violations  of  the  Commission's  orders  are  subject 
to  substantial  penalty. 

It  may  be  that  in  some  types  of  administrative  determination  administrative 
expertness  warrants  a  greater  degree  of  finality  than  judicial  experience  and 
background.  This  would  seem  to  be  particularly  true  where  an  administrative 
agency  is  drawing  general  rules  for  entire  Industries  or  areas.  But  the  determin- 
ation of  questions  of  fact  in  specific  situations  is  the  type  of  problem  with  which 
courts  deal  daily.  They  can  decide  between  conflicting  views  of  experts  on 
scientific  questions  as  well  as  members  of  the  Commission.  Moi'eover.  the  Com- 
mission operates  largely  in  a  field  where  matters  cannot  be  determined  with 
mathematical  precision  or  scientific  exactness.  Perhaps  this  is  why  the  members 
of  the  Commission  themselves  are  generally  attorneys  with  training  and  back- 
ground not  dissimilar  to  that  of  members  of  the  judiciary. 

The  Commission  deals  with  a  great  number  of  difficult  problems  involving  the 
practices  of  all  of  the  innumerable  trades,  businesses,  and  industries  which 
exist  in  the  United  States  today.  It  is  inevitable  that,  under  such  circumstances, 
even  the  most  capable  and  well-meaning  men  will  occasionally  commit  error.  The 
function  of  judicial  review  is  to  reduce  the  possibility  of  such  erx-or  without 
crippling  the  administrative  process.  Wlien  the  Commission  tries  a  case  under 
the  Federal  Trade  Commission  Act,  it  is  exercising  no  less  a  judicial  function 
than  does  a  Federal  district  court  when,  for  example,  it  tries  a  case  under  the 
Sherman  Act  involving  perhaps  the  exact  same  conduct.  To  say  that  the  one  is 
"judicial"  and  that  the  other  is  "pasi  judicial"  is  to  engage  in  idle  semantics. 
It  is  only  the  fact  of  human  fallibility  and  the  possibility  of  error  which  require 
that  there  be  adequate  review  of  the  proceedings  of  either  a  trial  court  or  of  an 
administrative  tribunal.  To  warrant  less  appellate  discretion  in  reviewing  the 
findings  of  the  Federal  Trade  Commission  than  in  reviewing  those  of  a  trial 
court  whch  handles  comparable,  similar  and  frequently  the  same  subject  matter 
as  the  Commission,  it  must  be  assumed  that  the  Commission  is  more  infallible 
and  more  impartial  in  the  exei'cise  of  its  functions  than  a  trial  court.  This  as- 
sumption is  obviously  untenable.  In  fact,  there  are  a  innnber  of  considerations 
indicating  that  the  Commission  should  be  subject  to  broader  appellate  review 
than  the  courts. 

COMBINATION  OF  POWERS 

The  Federal  Trade  Commission  fills  the  functions  of  investigator,  grand  jury, 
prosecutor,  jury,  and  judge.  Formal  proceedings  before  the  Commission  are 
instituted  either  as  a  result  of  a  complaint  from  an  outsider,  very  likely  a  com- 
petitor and  in  any  case  no  friend  of  a  proposed  respondent,  or  upon  the  Com- 
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mission's  own  motion.  Upon  tlie  basis  of  a  preliminary  investigation  by  the 
Commission's  staff,  tiie  Commission  determines  wtietlier  to  issue  a  complaint, 
presumably  giving  substantial  weight  to  its  staff's  recommendations.  Obviously 
no  one  outside  the  Commission  can  know  just  what  tests  are  applied  in  deter- 
mining whether  a  complaint  should  be  issued.  The  statute  requires,  however, 
that  the  Commission  have  reason  to  believe  there  is  a  violation,  and  it  is  plain 
that  the  Canimission  authorizes  complaints  only  in  cases  wliere  it  is  reasonably 
satisfied  of  a  violation.  The  Commission's  Annual  Report  for  the  fiscal  year 
ending  June  30,  1945,  showed  a  total  of  5,429  complaints  since  the  inception  of 
the  Commission,  of  which  444  were  undisposed  at  the  end  of  the  year;  l;)(j  cases 
had  been  closed  for  such  reasons  as  death  of  the  parties,  retirement  from  busi- 
ness, or  discontinuance  of  the  practices  in  question.  Twelve  complaints  had 
been  rescinded  and  31  had  been  disposed  of  by  acceptance  of  trade  practice  rules. 
Of  the  remaining  4,746  complaints  3.808  were  disposed  of  by  an  oider  to  cease 
and  desist  or  by  a  stipulation  and  only  988  were  dismissed.  In  other  words, 
once  a  complaint  has  been  issued  by  the  Commission  a  respondent  has  less  than 
1  chance  in  5  of  successfully  defending  itself. 

Now,  this  is  as  it  should  be.  The  Commission  should  not  put  a  businessman 
to  the  troul)le  and  expense  of  defending  a  formal  proceeding  unless  it  has  sub- 
stantial grounds  for  believing  that  there  has  been  a  violation  of  law.  If  the 
Commission  dismissed  a  great  percentage  of  its  own  complaints,  it  would  be 
subject  to  legitimate  criticism.  It  must  be  recognized,  however,  that  where 
the  body  which  determines  that  a  complaint  shall  issue  decides  whether  that 
complaint  is  justified  doubts  inevital>ly  arise.  It  is  difficult  to  see  how  one  who 
has  recommended  the  commencement  of  a  lawsuit  can  decide  that  lawsuit 
uninfluenced  by  his  original  recommendation. 

Furthermore,  each  formal  proceeding  conducted  by  the  Commission  represents 
a  substantial  investment  of  the  time  and  energies  of  che  Commission's  staff  and  of 
the  funds  appropriated  for  its  use.  Thus,  there  is  necessarily  psychological  pres- 
ure  upon  the  Commission  to  show  sqme  tangible  result  in  the  form  of  an  order 
or  stipulation  rather  than  a  record  of  failure  in  terms  of  a  dismissal. 

Against  a  bacliground  'like  this,  the  Commission's  announced  adherence  to 
the  rule  that  it  has  the  bunlen  of  proof  in  a  proceeding  before  it  provides  little 
practical  protection  to  alleged  violators.  This  is  not  meant,  of  course,  to  detract 
from  the  Commission's  integrity  or  fairness.  The  Commission  was  established 
to  prevent  breaches  of  its  statute.  Presumably,  it  has  what  James  M.  Landis, 
dean  of  Harvard  Law  School,  at  one  time  a  member  of  the  Conuuission  and 
later  Chairman  of  the  Securities  and  Exchange  Commission,  has  described 
as  "a  proper  bias  toward  the  [administrative]  point  of  view."  Landis,  The 
Administrative  Process,  page  104.  Perhaps,  from  its  very  nature,  it  must  have 
that  bias.  Perhaps  it  should  have  that  bias.  But,  if  this  be  the  case,  it  is 
accordingly  necessary  and  desirable  that  there  be  an  external  means  of 
assuring  that  no  person  is  injured  by  it.  So  long  as  the  Commission's  deci- 
sions are  not  subject  to  a  more  adequate  review  in  the  courts,  it  will  be  ques- 
tionable whether  persons  apjpearing  before  the  Commission  can  ever  obtain 
the  full  hearing  to  which  they  are  entitled.  A  prosecutor's  office  is  subject 
to  the  check  of  ultimate  decision  by  a  court ;  a  trial  court  to  the  check  of  real 
review  by  an  appellate  court.  Where  the  prosecuting  and  judicial  functions 
are  combined,  in  one  body,  the  need  for  adequate  review  is  enormously 
increased. 

OTHER  FACTORS 

Under  the  Federal  Trade  Commission's  procedure  tlie  actual  hearings  in 
disputed  cases  are  before  trial  examiners — ordinarily  subordinate  employees 
of  the  Commission — who  take  and  determine  the  admissibility  of  the  evidence. 
Since  the  Commission  does  not  see  the  witnesses,  it  does  not  have  any  more 
opportunity  to  judge  their  credibility  than  does  an  appellate  court. '  Thus, 
it  is  difficult  to  see  why  the  particular  regard  which  is  given  to  a  trial  court's 
determination  in  matters  of  credibility  should  apply  in  the  case  of  the  Com- 
mission. 

Although  the  Federal  Tra'de  Commission  Act  is  silent  regarding  the  appli- 
cation of  the  usual  rules  of  evidence,  the  Commission  is  not  "restricted  to  the 
taking  of  legally  competent  and  relevant  testimony."  John  Bene  &  Sons,  Inc., 
v.  Federal  Trade  Comiriission  ("299  Fed.  408,  471  (C.  C.  A.  2d  1924)  )  ;  cited 
with  approval  in  Opp  Cotton  Mills,  Inc.,  v.  Administrator  (312  U.  S.  126,  155 
(1941) )  ;  Stanley  Laboratories,  Inc.,  v.  Federal  Trade  Commission  (138  F,  (2d) 


186  AMEND  FEDERAL   TRADE   COMMISSION   ACT 

388  (C.  C.  A.  9th  1943)),  in  accord.  Since  the  normal  rules  of  evidence,  em- 
ployed by  courts  to  protect  the  rights  of  the  accused,  do  not  apply  to  proceed' 
ings  before  the  Federal  Trade  Commission,  it  would  seem  that  less  weight 
should  be  given  to  findings  based  upon  the  evidence  introduced  in  such  pro- 
ceedings than  the  evidence  introduced  in  court. 

A  recent  trend  in  the  cases  has  crystallized  the  problem  of  inadequate  judicial 
review.  In  the  past,  the  inability  of  the  courts  to  correct  clear  error  in  the 
Commission's  findings  of  fact  was  to  some  extent  alleviated  by  the  discretion 
which  the  courts  exercised  in  modifying  orders  by  the  Commission  to  cease  and 
desist  which  they  deemed  to  be  luijustified  by  the  facts.  This  discretion,  how- 
ever, has  only  lately  been  circumscribed  within  limits  at  least  as  narrow  as, 
and  perhaps  even  narrower  than,  those  circumscribing  judicial  review  of  the 
findings  of  fact. 

The  Circuit  Court  of  Appeals  for  the  Third  Circuit  was  presented  with  this 
problem  in  Jacoh  Sicgel  Co.  v.  Federal  Trade  Commission  (IHO  F.  (2(1)  751  (C. 
C.  A.  3d  1944)),  where  there  was  a  real  conflict  in  the  testimony.  The  court 
said: 

"Although  we  sustain  the  Commission  on  its  finding  as  to  the  name  because 
of  substantial  evidence  supporting  that  finding,  we  think  strongly  that  the  order 
is  far  too  harsh.  It  destroys  a  widely  and  favorably  known  trade  name,  in 
existence  for  14  years.  It  causes  serious  injury  to  the  petitioner  and  its  retail 
outlets.  The  infraction,  as  the  case  now  stands,  is  slight  and  could  be  cured 
by  simple  qualifying  language.  We  could  dispose  of  the  problem  by  modifying 
the  Commission's  order  as  suggested,  if  the  practice  as  outlined  in  Federal  Trade 
Commission  v.  Royal  Milling  Co.  (2S8  U.  S.  212.  HS  S.  Ct.  335,  77  L.  Ed.  706)  and 
Federal  Trade  Commission  v.  Hires  Turner  Glass  Co.,  supra,  a  third  circuit 
case,  was  still  the  law.  While  the  Supreme  Court  has  not  dealt  with  the  ques- 
tion of  remedy  in  a  Fair  Trade  Commission  suit  since  the  Royal  Milling  case, 
there  have  been  a  number  of  opinions  from  that  court  concerning  remedies 
prescribed  by  the  Labor  Board.  In  those  cases  the  court  has  forcibly  pointed 
out  that  the  matter  of  remedy  is  also  for  the  administrative  agency"   (p.  755). 

After  reviewing  the  authorities,  the  court  concluded : 

"It  is  evident,  therefore,  that  the  discretion  as  to  the  remedy  in  such  con- 
troversy as  this  has  now  been  vested  in  the  Federal  Trade  Commission.  That 
discretion  has  been  exercised  to  totally  prohibit  the  use  of  the  name  'Alpacuna' 
to  the  petitioner.  Since  the  Commission  has  .such  power,  we  are  unable,  in  view 
of  the  evidence,  to  say  that  the  power  has  been  abused  in  this  instance,  though 
under  the  same  facts  and  circumstances  if  we  were  still  in  control  of  the 
remedy,  we  would  modify  the  order  as  above  indicated"  (p.  756). 

That  the  third  circuit's  understanding  of  its  discretion  in  this  matter  under 
the  existing  law  and  Supreme  Court  decisions  is  adequate  appears  clear  from 
other  Federal  Trade  Commission  cases  (Hertsfeld  v.  Federal  Trade  Commis- 
sion, 140  F.  (2d)  207  (C.  C.  A.  2d  1944)  :  Charles  of  the  Kits  Distributors  Cor- 
poration V.  Federal  Trade  Commission.  153  F.  (2d)  076  (C.  C.  A.  2d  1944)  and 
Parke.  Austin  and  Lipseomb,  Inc.,  v.  Federal  Trade  Commission,  142  F.  (2d) 
437  (C.  C.  A.  2d  1944).) 

CONCLUSION 

It  is  submitted  that  the  existing  .scope  of  judicial  review  over  findings  of  fact 
and  orders  of  the  Federal  Trade  Commission  is  inadequate  and  that  H.  R.  2390 
will  correct  this  inadequacy. 


Respectfully  submitted. 


NeWEH^-L     W.     EU.IS0N. 

Ernest  W.  Jennes. 


Mr.  Sadowski.  All  right.     We  will  hear  Mr.  Montague  next. 

STATEMENT    OF   GILBEKT    H.    MONTAGUE,    ATTORNEY   AT   LAW, 

NEW  YOEK  CITY 

Mr.  Montague.  I  shall  take  at  least  45  minutes,  and  I  would  much 
sooner  come  back  next  week,  sir.  I  can  come  back  to  meet  your 
convenience. 
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It  was  merely  that  I  was  asked  by  Judge  Sumners  and  Congressman 
Kefauver  to  appear  this  morning  before  the  House  Judicially  Com- 
mittee on  a  bill. 

I  explained  my  mission  to  Judge  Davis — told  him  that  because  of 
this  I  hoped  he  would  make  my  explanations  to  the  committee, 

I  have  just  left  there.  Because  of  that,  I  would  very  much  sooner 
start  in  some  morning  when  you  are  going  to  resume  because  I  shall 
have  quite  a  bit  to  tell.     I  cannot  finish  this  morning,  anyway. 

Mr.  Sadowsjvi.  We  expect  to  resume  next  Monday  when  we  adjourn 
today. 

Mr.  Montague.  I  will  be  very  glad  to  be  here  at  10  o'clock  and  go 
on  Monday  if  that  suits  your  convenience. 

Mr.  WniTELEY.  I  am  prepared  to  go  ahead  if  you  want  another 
Avitness. 

Mr.  Montague.  I  emphasize  my  apologies.  Judge  Sumners  spoke 
to  me  yesterday  afternoon.  I  explained  my  predicament.  I  then  got 
in  contact  with  Judge  Davis.  Then  Congressman  Kefauver  spoke  to 
me.     The}'  kept  me  until  about  20  minutes  ago. 

Mr.  Sadow^ski.  We  will  go  ahead  now  and  hear  Mr.  Whiteley. 

Mr.  Davis.  May  I  inquire  whether  you  are  going  to  continue  this 
afternoon  ? 

Mr.  Sadowski.  We  will  not  be  able  to  continue  this  afternoon.  We 
will  continue  until  we  get  a  call  from  the  House,  which  may  come 
within  the  next  half  hour. 

i\Ir.  Davis.  We  just  want  to  see  how  to  arrange  our  plans,  our 
witnesses. 

Do  you  contemplate  adjourning  today  until  next  Monday? 

Mr.  Sadow^ski.  That  is  right,  Judge. 

We  still  have  that  housing  bill. 

Mr.  Davis.  That  is  perfectly  all  right.  We  have  no  objection  at  all, 
but  I  just  wanted  to  learn  definitely  about  it. 

Mr.  Sadowski.  We  wall  go  ahead  on  Monday  morning. 

STATEMENT  OE  RICHARD  P.  WHITELEY,  ASSISTANT  CHIEF 
COUNSEL,  FEDERAL  TRADE  COMMISSION 

Mr.  Sadowski.  Give  your  name  and  your  position. 

Mr.  Whitei>ey.  I  am  Richard  P.  Whiteley,  assistant  chief  counsel 
of  the  Federal  Trade  Connnission.  I  have  not  been  with  the  Com- 
mission since  its  inceptioi^  like  my  predecessors,  Mr.  Kelley  and  Mr. 
V\"ooden.  I  am  a  comparative  newcomer.  I  have  been  only  with  it 
the  last  22  years. 

During  the  last  12  years,  I  have  been  assistant  chief  counsel  in 
charge  of  that  part  of  the  trial  work  before  the  Commission,  with  the 
exception  of  that  which  Mr.  Wooden  stated  he  was  in  charge  of. 

And  so  I  have  had  under  my  immediate  direction  the  cases  growing 
out  of  the  Wheeler-Lea  amendment — that  is,  those  amendments  hav- 
ing to  do  with  food,  drugs,  devices,  cosmetics. 

I  am  not  going  into  the  question  of  labeling,  Mr.  Congressman.  I 
am  going  to  confine  myself  primarily  to  a  discussion  of  the  section  deal- 
ing with  civil  penalties  and  then  making  answers  to  .some  of  the  s^-ate- 
ments  made. 

85257 — 46 13 
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Mr.  O'Hara.  No  reference  to  the  Food  and  Drug  Act  ? 

Mr.  Whiteley.  I  will  not  go  into  that. 

Mr.  Sadowstvi.  The  bell  is  being  rung  for  the  call  to  the  House  and 
we  will  have  to  answer  the  call. 

I  think  Mr.  Reece  will  want  to  ask  some  questions  along  this  line. 

Mr.  Whiteley.  I  will  return  any  time  the  committee  desires. 

Mr.  Sadowski.  It  would  be  better  to  come  back  Monday  morning. 

We  will  recess  to  next  Monday  morning  at  10  o'clock. 

(Thereupon,  at  12  noon,  Thursday,  February  28,  1946,  the  com- 
mittee recessed  until  Monday,  March  4,  1946,  at  10  a.  m.) 
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MONDAY,   MARCH  4,    1946 

House  or  RErRESENTATivES, 

C03IMITTEE  ox  IXTERSTATE  AND  FoREIGN  COMMERCE, 

Washington,  D.  C . 
The  subcommittee  reconvened  ut  10  a.  m.,  Hon.  George  G.  Sadowski,. 
chairman  of  the  subcommittee,  presiding. 

Mr.  Sadowski.  The  subcommittee  will  come  to  order. 

STATEMENT  OF  GILBERT  H.  MONTAGUE,  ATTORNEY  AT  LAW. 

NEW  YORK  CITY 

Mr.  Sadowski.  Our  first  witness  today  is  Mr.  Montague.  Will  you 
state  your  name  and  your  position? 

Mr.  Montague.  Mr.  Chairman  and  gentlemen  of  the  committee,, 
first  of  all.  I  want  to  express  my  thanks  for  being  invited  to  come  before 
this  committee.    I  will  begin  by  qualifying  myself. 

I  taught  on  the  general  subject  of  antitrust  law  and  economics  at 
Harvard  in  1901  to  1904,  while  I  was  a  student  in  the  law  school.. 
I  became  admitted  to  the  New  York  bar  in  1904,  and  during  the  period 
from  1904  to  1911,  1912,  I  did  considerable  work  on  the  antitrust-law 
field  and  wrote  a  number  of  articles  for  the  Atlantic  Monthly  and  the 
North  American  Review  and  other  periodicals  on  that  subject. 

I  opened  my  own  office  in  1910.  Since  then  a  large  pait  of  my  prac- 
tice has  been  in  this  field. 

In  1913  and  1914.  particularly  1914.  I  was  down  here  as  a  counsel 
and  representative  of  the  Merchants  Association,  which  is  the  largest 
commercial  organization,  as  I  understand  it,  each  of  Chicago.  It  is 
now  the  Commerce  and  Industry  Association  of  New  York.  I  was 
here  with  the  particular  view  to  furthering  the  ])assage  of  tlie  Federal 
Trade  Commission  Act. 

In  that  connection,  I  saw  a  great  deal  of  Justice  Brandeis,  who  had 
a  great  deal  to  do  with  that,  so  from  that  time  on  I  have  been  familiar 
with  it. 

Practice  before  the  Federal  Trade  Commission  has  occupied  me 
from  the  very  first  week  that  the  Commission  organized  in  1915. 

In  looking  through,  I  noticed  that  from  the  very  first  volume  of  the 
Commission's  reports  there  has  never  been  a  month  since  then  that 
I  have  not  had  to  advise  on  a  great  many  matters  before  the  Commis- 
sion. 

Mr.  Reece.  If  the  gentleman  will  permit  an  interruption,  he  spoke 
about  having  had  his  economic  training  at  Harvard.     Being  from  . 
New  Y^ork  University,  I  will  admit  that  Harvard  is  a  pretty  good, 
school,  too. 
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Mr.  Montague.  I  do  not  know  what  Congressman  Keece  means,  but 
you  and  I  have  a  good  deal  to  expiate  for  the  fact  that  we  taught  eco- 
nomics so  far  back  as  that.     A  good  deal  has  hai)})ened  since  then. 

One  of  my  closest  friends  is  Arthur  Vanderbilt,  Dean  of  New  York 
University  Law  School,  a  man  who  has  done  a  great  deal  of  work  on 
administration  law.  He  and  I  have  worked  together  at  a  great  many 
problems  and  have  spoken  before  a  good  many  audiences. 

I  perhaps  should  also  add  that  I  have  contributed  articles  on  the 
general  subject  of  the  Federal  Trade  Connnission  to  the  annals  of  the 
American  Academy  of  Social  and  Political  Science,  the  Political  Sci- 
ence Quarterly,  the  Quarterly  Journal  of  Economics,  the  Political 
Economy,  the  Atlantic  Monthly,  North  American  Review,  the  Yale 
Law  Journal,  Columbia  Law  Review,  Hai'vard  Law  Review,  and 
George  Washington  Law  Review. 

I  have  spoken  on  that  subject  repeatedly  by  request  of  the  associa- 
tion of  the  bar  of  the  city  of  New  York.  I  checked  up  and  found  my 
first  address  was  given  in  1915,  Since  then  I  have  spoken  at  least 
half  a  dozen  times  before  this  association  to  show  the  progress  of  the 
law  on  this  subject. 

I  have  spoken  before  the  New  Yoik  State  Bar  Association  repeat- 
edly on  the  subject  of  the  Federal  Trade  Commission  Act.  I  have 
spoken  before  the  Philadelphia  Bar  Association,  before  the  bar  asso- 
ciations in  New  York  State,  Massachusetts,  Pennsylvania,  Michigan, 
New^  Hampshire,  Wisconsin,  and  two  or  three  other  States,  so  that  alto- 
gether I  have  been  doing  a  great  deal  of  practicing  and  a  great  deal 
of  talking  and  a  great  deal  of  writing  on  the  subject  which  has  re- 
quired me  to  keep  in  very  close  contact  with  the  Commission,  I  might 
say  monthly,  in  many  cases  weekly,  from  1915  to  the  present  date. 

Mr.  Sadowski.  You  certainly  have  a  fine  background  to  qualify  you 
as  a  witness. 

Mr.  Montague.  I  have  repeatedly  served  on  committees  of  the 
Cliamber  of  Commerce  of  the  United  States  and  the  National  Associ- 
ation of  Manufacturers  and  the  National  Industrial  Conference 
Board,  and  a  great  many  other  associations  of  businessmen  dealing 
with  problems  on  this  subject  during  the  past  30  years. 

Just  last  month,  or  rather,  in  Januarj'',  I  was  asked,  because  of  my 
previous  experience,  to  speak  on  phases  of  Federal  Trade  Commission 
practice  at  a  conference  in  New  York  at  which  a  number  of  lawyers 
were  present.  I  was  complimented  by  the  New  York  Law  Journal 
requesting  the  privilege  of  printing  my  address,  which  it  did,  serially, 
for  three  successive  issues  of  the  New  York  Law  Journal,  at  the  end 
of  January  and  early  February,  I  have  been  living  with  this  subject 
intensively  for  30  years. 

Mr.  Reece.  You  spoke  about  having  addressed  the  New  York  bar. 
May  I  ask  if  the  food  and  drug  division  of  the  New  York  bar  is  in 
hai'mony  with  the  views  which  you  contemplate  expressing  to  this 
committee? 

Mr.  Montague.  I  am  afraid  you  will  find  that  some  members  of  that 
section  are  not  in  harmony,  but  I  did  speak,  as  I  say,  at  the  end  of 
January,  at  that  symposium  which  they  had  on  the  Robinson-Patman 
Act,  and  I  gave  the  initial  introductoiy  outline  of  that  subject  which 
was  published  serially. 
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Mr.  Reece.  You  may  be  more  convincing  before  the  committee  than 
you  Avere  before  the  New  York  bar. 

Mr.  Montague.  I  will  try  not  to  take  up  too  nnich  time.  I  will 
(lemonstrnte  how  I  differ  with  several  of  the  lawyers  whom  you  have 
listened  to,  and  I  think  it  will  be  rather  interestin<r  to  comi)are  my 
views  with  theirs,  because  I  know  you  Avill  weigh  them  judicially. 

I  might  also  add  this  that  unlike  all  of  the  other  lawyers  who 
have  a]^peared  before  you,  I  am  paying  my  own  expenses.  I  have 
no  retainer.  I  have  not  discussed  what  I  am  saying  with  any  client. 
I  shall  bill  no  client  for  what  I  say.  I  am  down  here  speaking 
simply  from  my  own  experience.  I  haA^e  no  doubt  that  a  number 
of  my  clients  might  disapproA^e,  perhaps,  of  AAdiat  I  say.  I  have 
yet  to  find  a  client  Avho,  Avhen  he  is  hooked  by  the  Federal  Trade 
Commission,  does  not  hope  that  they  Avill  get  abolished,  but  prettv 
soon  something  happens  in  Avhich  he  is  pretty  glad  to  have  it  func- 
tion as  against  one  of  his  competitors. 

So,  I  am  absolutely  a  free  man  here  at  my  OAvn  expense,  whereas 
every  laAvyer  you  haA^e  heard  is  speaking  for  a  client. 

I  will  begin  my  discussion  of  the  Reece  bill  by  first  giving  the 
background  of  Avhat  appears  on  pages  4  and  5  of  the  Reece  bill, 
and  T  Avill  begin  Avith  the  background  of  section  15  of  this  bill,  deal- 
ing Avith  false  advertisement  as  it  applies  to  food,  drugs,  and  cos- 
metics. 

Prior  to  1938,  the  Food  and  Drug  Administration  had  jurisdiction 
OA-er  misbranding  of  food  and  drugs,  and  misbranding,  as  inter- 
l^reted  in  the  Food  and  Drug  Act,  and  as  stated  there,  that  included 
labels,  brands,  and  statements  on  packages  that  deceiAed  or  misled 
purchasers  of  food  and  drugs. 

The  ])rocess  of  the  Food  and  Drug  Administration  Avas  to  go 
ahead  by  prosecution  through  the  district  attorne3\  and  it  Avas  in  the 
Ignited  States  district  courts.  And  there  Avere  many  lines,  and  there 
AA-ere  condemnation  proceedings  by  which  there  Avas  a  forfeiture  of 
goods  which  were  misbrandecT.  And  there  was  also  destruction  of 
misbranded  goods. 

I  speak  of  the  seA^erity  of  the  penalties  which  were  enforced  by 
tlie  Food  and  Drugs  Act  \\]i  to  that  time.  It  covered  only  the  sub- 
jects Avhich  I  have  spoken  of;  namely,  misbranding,  and,  dating  from 
about  1935,  there  was  a  strong  agitation  among  consumer  organiza- 
tions Avhich  Avas  reflected  also  by  the  officials  of  the  Food  and  Drug  Ad- 
ministration that  there  were  a  number  of  subjects  Avhich  AA-ere  not 
coA'erec^;  that  there  should  be  in  the  Food  and  Drug  Administration 
poAver  to  consider  representations  Avhich,  by  word  or  statement,  sug- 
gested things  which  were  not  true,  and  also  by  failure  in  their 
adA^ertising  to  reA"eal  facts  AA'hich  Avere  material  in  the  light  of  repre- 
sentations, and  particularly,  and  this  is  part  of  the  agitation,  material 
Avith  respect  to  consequences  Avhieh  may  result  from  the  use  of  the 
commodity  to  which  the  advertisement  relates  under  the  conditions 
prescribed  in  said  advertisemeiit  or  under  such  conditions  as  are 
customarA^  or  usual. 

There  was  a  reason  for  that  agitation.  There  Avere  a  number  of 
new  drugs  or  new  proprietary  preparations  which  had  had  rather 
disastrous  consequences,  and  there  Avere  also  a  number  of  cosmetics. 
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a  number  of  hair  dyes,  which  had  had  very  injurious  consequences, 
and  so  this  became  very  soon  practically  an  irresistible  impulse  to 
•change  the  Food  and  Drug  Act. 

There  were  a  number  of  people  in  the  industry,  in  the  food  industry, 
and  also  some  of  them  in  some  branches  of  the  pharmaceutical  in- 
dustry, who  were  prepared  to  fight  it  out  on  the  line  of  an  amendment 
of  the  Food  and  Drug  Act  to  accom])lish  this  purpose,  but  the  Pro- 
prietary Association,  advised  by  Mr.  Hoge,  took  a  different  view.  And 
I  woukl  like  at  this  time  to  speak  of  Mr.  Hoge. 

He  is  one  of  the  most  brilliant  lawyers  that  I  know  of.  He  has  been 
a  friend  of  mine  ever  since  he  left  law  school.  In  the  first  job  that  he 
had,  he  and  I  worked  together,  so  I  had  occasion  to  see  him  for  the 
past  25  years.  He  is  one  of  the  ablest  men  that  I  know  of.  He  has  had 
a  phenomenal  record  at  the  bar,  and  I  think  that  if  anybody  can 
testify,  and  I  know  that  Congressman  Reece  can,  he  is  a  perfectly 
.superb  man  to  work  with  and  a  charming  personality. 

I  speak  of  that  because 

Mr.  Reece.  He  is  the  kind  of  man  that,  in  the  South,  we  refer  to  as 
:a  scholar  and  gentleman. 

Along  that  same  line,  in  ^iew  of  the  inference  that  one  of  the  wit- 
nesses made  that  certain  lawyers  who  represent  some  proprietary 
medicine  companies  seem  to  be  the  sole  proponents  of  the  measure 
Avith  which  I,  of  course,  disagree;  you  are  familiar  with  such  men  as 
^Ir.  Hoge,  Mr.  Charles  Murphy,  and  ]Mr.  Isaac  Digges,  and  Mr.  Kelley 
and  Mr.  Perry,  and  most  of  the  attorneys,  I  pi-esume,  who  appeared 
here.  Are  they  men  and  attorneys  of  ability  and  standing  in  their 
profession  ? 

Mr.  Montague.  Mr.  Hoge,  particularly  so.  The  others  I  simply 
jknow  nothing  against,  but  I  think  I  will  demonstrate  before  I  get 
through  that  they  are  testifying  here  for  their  clients,  giving  you 
only  half  of  the  truth  in  respect  to  the  situation,  doing  as  lawyers  have 
to  do  when  they  have  retainers  in  their  pockets,  and  I  think  you  will 
see  that  when  in  that  status  they  come  in  and  state  some  of  the  things 
that  they  have  said  here  to  which  I  think  I  can  refer  and  which  I  can 
clear  up,  you  will  understand  that,  after  all,  they  are  lawyers,  working 
for  their  clients,  and  relying  on  the  other  side  to  show  up  the  other 
side  against  them.  It  is  only  half  a  statement  they  have  made.  Per- 
fectly reputable.  I  do  not  in  any  way  question  their  legal  right  to  do 
so,  because  that  is  what  lawyers  do  when  they  get  into  court,  but  I 
am  down  here  speaking  against  them.  If  you  will  give  me  the  chance, 
I  will  show  why  I  differ  with  them,  and  I  am  doing  it  for  no"  other 
motive  than  that  the  full  truth  come  out. 

Mr.  Reece.  If  a  further  interruption  would  not  disturb  your  line 
of  argument  at  this  time 

Mr.  Montague.  I  would  much  ]^refer  to  take  that  up  after  you  have 
heard  what  I  have  to  say.  I  would  like  to  go  ahead  and  tell  you  why 
I  have  indicated  that  I  will  differ  with  them. 

Mr.  Reece.  All  I  want  to  do  at  this  time  is  to  quote  a  paragra]3h 
from  a  speech  which  you  made  and  which  was  inserted  in  the  Congres- 
.sional  Record 
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Mr.  Montague.  May  I  take  that  uj),  too,  because  I  will  tell  3^011- 


Mr.  Reece.  On  April  i),  by  Senator  Hawkes  of  New  Jersey,  which 
reads  as  follows: 

As  litigant,  the  Government  has  advantages  of  uniqne  prestige,  unrivaled 
powers  of  pnblicity,  specially  traind  legal  talent,  and  int>xlianstil)le  resources. 
Such  Government  agencies  as  the  Federal  Trade  Commission  and  the  National 
Labor  Relations  Board  have  also  the  advantage  that  in  all  of  their  prosecu- 
tions, they  are  both  prosecutor  and  judge  and  are  emi)0\vered  by  statute  to 
make  decisions  in  their  own  favor,  even  tliough  such  decisions  be  contrary  to  the 
weight  of  tlie  evidence. 

Mr.  Montague.  That  opens  up  another  subject.  As  I  say,  if  yon 
will  keep  that  in  mind,  and  wait  tnitil  I  get  through,  I  will  completely 
explain  just  why  that  statement  is  true,  and  why  what  has  been  said 
b}'^  these  lawyers  is  not  the  complete  truth,  sir. 

Mr.  Reece.  That  is  why  I  was  reading  it  at  this  time  so  you  would 
have  it  in  mind. 

Mr.  Montague.  I  ask  you  to  be  patient.  It  will  take  souie  time  to 
demonstrate,  and  at  the  close.  I  would  like  you  to  read  that  again  and 
I  will  show  you  exactly  why  that  statement  that  I  made  is  absolutely 
tiue,  and  yet  the  things  which  have  been  said  against  this  Commission 
by  the  lawyers  who  preceded  me  are  half  truths,  and  in  some  cases, 
absolutely  are  untruths.  And  I  have  to  say  that  in  respect  to  Jimmie 
Hoge  as  well  as  these  other  lawyers.  That  indicates  something  of  a 
clash,  and  you  will  have  to  give  me  some  time  to  demonstrate  it. 

I  have  shown  what  the  issue  is.  So,  please  do  not  interrupt  me  until 
I  can  get  my  statement  in,  sir. 

Mr.  Reece.  Since  you  have  stated  that  Mr.  Hoge  is  a  man  of 

Mr.  Montague.  A  man  of  honor,  but,  also  a  lawyer  speaking  for  his 
client  and  being  paid  by  his  client,  to  come  down  here  and  speak. 

Mr.  Reece.  You  have  stated  that  he  made  "statements  which  are  half 
truths.  I  think  you  should  not  make  such  statements  unless  you  are 
pble  to  back  them  up. 

Mr.  Montague.  And  in  regard  to  what  the  Federal  Trade  Com- 
mission does  are  not  true.    I  will  demonstrate  that  before  I  finish. 

Mr.  Reece.  Some  of  them  as  being 

Mr.  Montague.  And  please  do  not  interrupt  me  until  I  can  get  my 
statement  in.  You  will  exactly  understand  why.  With  all  of  my 
admiration  and  affection  for  Mr.  Hoge 

Mr.  Sadowski.  I  think  it  is  only  fair 

Mr.  MoNTACiUE.  I,  nevertheless,  differ  with  him. 

Mr.  Sadowskt.  I  thiidv  it  is  only  fair  that  when  a  witness  comes 
before  this  committee,  to  make  a  statement,  we  should  give  him  a 
chance  to  present  his  argument  and  then  ask  the  questions  afterward. 

I  know  the  deep  interest  that  you,  Mr.  Reece,  have  in  this  bill.  It  is 
your  bill,  but  I  think,  in  all  fairness,  we  ought  to  let  the  witness 
proceed  and  then  you  ask  your  questions  when  he  gets  through. 

You  may  proceed,  Mr.  Montague. 

Mr.  Montague.  At  that  point,  I  said  that  the  Proprietary  Associa- 
tion of  which  Mr.  Hoge  is  counsel  took  a  different  view.  Their  view 
was  that  the  best  way  out  of  that  situation  for  the  benefit  of  all  of 
their  members,  and  they   re]3resent   people  who   are  making  these 
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medicines  and  making  these  preparations,  nnder  attack,  was  to  get 
out  from  under  the  Food  and  Drug  Administration,  ^Yhich  had  these 
criminal  prosecutions  and  these  forfeitures  and  condemnations,  and 
get  over  into  the  Federal  Trade  Commission,  because  the  Federal 
Trade  Commission  liad  not  any  criminal  process.  All  that  the  Com- 
mission did  was,  first  of  all,  to  serve  a  notice  of  a  complaint,  give  the 
defendant  the  opportunity  to  come  in,  prove  whether  he  should  or 
should  not  have  an  order  against  him,  and  then  after  a  trial  and  a 
duration  of  hearings,  which  might  last  for  several  years,  the  most  that 
the  Commission  could  do  would  be  to  issue  an  order  to  cease  and  de- 
sist which  carried  no  penalties  unless  there  was  thereafter  a  violation 
of  the  order. 

Altogether,  the  pasture  looked  a  great  deal  greener  over  in  the 
Federal  Trade  Commission  than  it  did  with  the  Food  and  Drug 
Administration. 

So,  Mr.  Hoge's  idea,  which  was  a  very  brilliant  conception,  was 
accepted  by  the  proprietary  people.  Some  people  in  the  food  indus- 
try seemed  to  think  that  they  would  get  along  better  with  the  Fed- 
eral Trade  Commission  than  they  could  with  the  Food  and  Drug. 
But  a  considerable  number  of  the  people  in  the  medical  preparations 
field,  the  pharmaceutical  industry,  thought  they  would  prefer  to 
stay  with  the  Food  and  Drug  Administration. 

There  was  thereby  this  contest.  The  Federal  Trade  Commission, 
as  I  recall,  took  no  part  in  it,  excepting  that  they  were  quite  unwill- 
ing to  have  jurisdiction  which  they  had  heretofore  had  in  respect  to 
advertising  taken  away  from  them  and  put  in  the  Food  and  Drug 
Administration.  The  latter  were  quite  keen  to  have  anything  more 
they  could  have,  because  they  had  spoken  very  strongly  in  favor  of 
an  improvement,  by  the  amendment  of  the  law,  of  the  Food  and 
Drug  Administration.  And  so,  over  a  period  of  between  1935  and 
1938  this  fight  raged. 

Finally  there  was  an  attempt  on  the  part  of  Congress  to  reconcile 
this  fight.  Senator  Copeland  took  a  strong  view  in  that  case  for 
the  Food  and  Drug  Administration.  Congressman  Keece  partici- 
pated with  others  in  trying  to  do  something  which  would  in  some 
way  harmonize  this  great  fight  as  to  whether  the  Food  and  Drug 
Aclministration  should  be  denuded,  or  should  be  given  the  new  powers 
or  whether  they  should  be  turned  over  to  the  Federal  Trade  Com- 
mission, so  that  finally,  as  the  result  of  all  of  this,  there  Avas  an 
amendment  first  to  the  Federal  Trade  Commission ;  and  that  is  why 
we  got  section  15  of  the  Federal  Trade  Commission  Act,  and  also  a 
few  months  later,  some  amendments  to  the  Food  and  Drug  Admin- 
istration Act. 

As  to  the  Federal  Trade  Commission  Act,  I  want  to  read  the  way 
in  which  the  section  was  written  up  for  the  Federal  Trade  Com- 
mission Act. 

The  additions  which  w^ere  made  to  the  Federal  Trade  Commission 
Act  begin  wdth  the  present  sections  12,  13,  14,  and  15.  I  will  run 
over  them  very  briefly  until  I  get  to  section  15,  which  is  now  the 
subject  of  the  proposed  amendment  in  the  Reece  bill. 

Section  12  (a)  added  this  provision: 

That  it  shall  be  unlawful  for  any  corporation  or  person   to  disseminate  any 
false  advertisement  which  may  induce  the  purchase  of  food,  drugs,  devices, 
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or  cosmetics,  and  that  that  shall  be  an  unfair  or  deceptive  act  or  practice  in 
coiumerce  within  the  meaning  of  section  5. 

I  mention  this  just  for  the  continuity  of  what  provisions  were 
added,  and  there  is  no  attempt  in  the  Reece  bill  to  change  that. 

Next  was  added  section  18,  which  stated,  I  am  picking  out  the 
liigh  points  in  the  section,  that  whenever  the  Connnission  has  rea- 
son to  believe  that  any  person  engaged  in  or  about  to  engage  in 
dissemination  of  an  advertisement  which  is  in  violation  of  section  12, 
which  I  have  just  read,  the  Commission  may  make  an  application 
to  enjoin  in  any  court  of  the  United  States.  There  is  no  attempt  to 
vary  that.  I  merely  mention  that  to  indicate  the  scope  of  the  addi- 
tions which  were  made  in  1938. 

Then  comes  new  section  14:  Any  person,  corporation,  an(l  so  forth, 
shall,  if  the  use  of  the  commodity  advertised  may  be  injurious  to 
health,  be  punished  by  a  fine  or  imprisonment,  and  so  forth.  There  is 
no  change  in  that. 

Then  there  were  various  provisions  as  to  exempting  publishers  and 
advertising  agencies,  and  so  forth,  under  certain  conditions,  and  then 
comes  section  15,  which  is  to  be  changed  if  the  Reece  bill  becomes  law. 
That  provides,  briefly,  this : 

The  term  ''false  advertisement"'  means  an  advertisement  other  than  labeling, 
■which  is  misleading  in  a  material  respect,  and  in  determining  whether  any  adver- 
tisement is  misleading,  there  shall  be  taken  into  account,  among  other  things, 
not  only  representations  n)ade  or  suggested  by  statemerit,  word,  design,  device, 
.sound,  or  any  combination  thereof,  but  also  the  extent  to  which  the  advertisement 
fails  to  reveal  facts  material  in  the  light  of  such  representations  or  material  with 
resix-ct  to  consequences  which  may  result  from  the  use  of  the  commodity  to 
wliich  the  advertisement  relates  under  the  conditions  prescribed  in  said  adver- 
tisement, or  under  such  conditions  as  are  customary  or  usual.  No  advertisement 
of  a  drug  shall  l)e  deemed  f;ilse  if  disseminated  only  to  members  of  the  medical 
profession. 

Now.  the  Reece  bill  pr()])()ses  to  lop  off  from  section  15.  as  I  have 
read  it,  this  provision  : 

or  material  with  respect  to  consequences  which  may  result  from  the  use  of  the 
commodity  to  which  the  advertisement  relates  under  the  conditions  prescribed 
in  said  advertisement  or  under  such  conditions  an  are  customary  or  usual. 

That  particular  provision  was  one  of  the  things  which  was  agitated 
from  1935  to  1938  by  consumers  organizations  and  by  people  generally ; 
a  large  number  of  Congressmen  wei-e  extremely  eager  to  have  that. 
That  was  really  one  of  tlie  things  which  started  tlie  necessity  of  having 
a  .strengthening  of  the  Food  and  Drug  Adm.inistration  and  that  section, 
that  is,  that  part  of  that  section,  is  struck  out  by  tlie  Reece  bill.  There 
has  been  very  little  said  heretofore  as  to  that,  and  the  only  statement 
which  has  been  made,  if  I  can  quote  Congressman  Recce's  own  state- 
ment, which  was  sent  to  me,  was  that  this  is  done  to  harmonize  with  the 
Food  and  Drug  and  Cosmetics  Act  as  it  now  stands. 

There  cannot  be  any  harmonizing  resulting,  because  there  is  a  cor- 
responding provision  in  the  Food  and  Drug  Act  as  it  now  stands  and 
as  amended  in  1938,  and  the  only  possible  result  of  the  passage  of  the 
Reece  bill,  as  it  now  stands,  will  be  to  destroy,  take  out  from  the 
Federal  Trade  Commission  Act.  one  of  the  essential  things  which  was 
desired  in  all  of  the  agitation  from  1935  to  1938,  in  which  Senator 
Copeland  and  other  Senators  and  Congressmen,  eager  to  meet  this 
demand  because  of  these  consequences,  which  occurred,  wanted  to  have 
that  stopi^ed. 
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Mr.  Refx'e.  Mr.  Chiiirnian.  you  are  now  disciissino-  the  provision  of 
the  bill  for  the  control  of  labels  and  warnings.  Adequate  provisions 
were  written  in  the  food  and  drug  bill  for  such  control. 

Mr.  Montague.  I  am  discussing  the  Federal  Trade  Commission  Act. 
I  am  not  discussing  the  Food  and  Drug  Act. 

Mr.  Reece.  And  the  Food  and  Drug  Administration  is  the. agency 
that  is  piimarily  charged  with  conserving  the  health  of  the  public, 
and  it  was  the  agency  which  we  gave  the  facilities,  the  laboratory  facil- 
ities and  the  technical  facilities  to  enable  it  to  determine  the  thera- 
peutic effect  of  tlie  vai'ious  medicines,  and  charged  that  agency  with 
the  responsibility  of  doing  so. 

Novr,  then,  I  presume  you  may  have  seen  the  letter  of  the  Adminis- 
trator of  the  Food  and  Drug  Administration  under  date  of  July  13, 
1945,  submitted  to  me  with  reference  to  the  provisions  of  the  bill,  in 
respect  to  those  provisions  to  which  you  are  now  referring,  ancl  it 
closes  with  this  admonition  : 

I  shall  be  delighted  to  be  of  all  possible  assistance  to  you  in  your  purpose  to 
eliminate  difficulties  that  have  characterized  the  administration  of  legislation  for 
the  control  of  food,  drug,  and  cosmetics.  When  the  Congress  decided  in  1938 
to  delete  the  advertising  provision  from  the  food  and  drug  and  cosmetics  bill, 
we  accepted  the  decision  philosophically.  I  am  not  urging  that  regulatory  con- 
trol of  these  commodities  be  combined  under  any  particular  agency.  The  im- 
portant thing  is  the  character  of  the  control  legislation.  In  my  judgment  it 
should  provide  for  similar  procedures  against  defenses  of  adulteration,  mis- 
branding, and  false  advertising,  so  that  allegations  on  all  three  can  be  com- 
bined in  a  single  action  when  the  facts  warrant.  It  should  provide  that  the 
issues  lie  tried  initially  in  the  Federal  coiirts.  It  should  vest  clear  responsibility 
for  enforcement  in  a  single  agency.  It  should  not  interfere  with  the  operation  of 
the  existing  legislation  to  control  unfair  practices  that  do  not  come  within  the 
statutory  definition  of  adulteration,  misln-anding,  and  false  advertising. 

And  as  you  have  just  referred,  Mr.  Montague,  the  original  food  and 
drug  bill,  S.  2000,  and  its  comparable  bill,  which  was  prepared  in  the 
Department  of  Agriculture,  at  that  time  referred  to  as  the  Tugwell 
bill,  vested  all  advertising,  the  authority  and  control  over  all  adver- 
tisers relating  to  food  and  drug  in  the  Food  and  Drug  Administration, 
thereby  taking  it  out  of  the  Federal  Trade  Commission. 

And,  as  you  have  stated.  I  interested  myself  in  trying  to  harmonize 
the  supervision  and  permit  the  Federal  Trade  Commission  to  retain 
general  jurisdiction  over  advertising  of  food,  drugs,  and  cosmetics, 
along  with  authority  over  other  advertising,  but  we  were  particular 
in  the  efforts  to  permit  the  authority  over  misbranding  and  labeling 
to  remain  in  the  Food  and  Drug  Administration  of  the  Department 
of  Agriculture.  And,  no  doubt,  you  are  familiar  with  the  various 
statements  which  were  made  in  the  report  of  the  committee  on  the 
Lea  bill,  and  on  the  Pure  Food  Drug  Administration  bill  and  with  the 
speeches  on  the  floor  of  the  House  in  which  that  was  clearly  enunciated 
and  that  the  witnesses  for  the  Federal  Trade  Commission,  when  be- 
fore our  committee,  stated  that  they  had  no  intention  at  that  time  of 
exercising  authority  over  misbranding  and  labeling,  and  were  not 
of  the  opinion  that  the  bill  did  give  them  that  atithority  which  was 
later  given  to  them  througli  the  interpretation  of  the  courts.  The 
Food  and  Drug  Administration  is  the  agency  tliat  is  charged  with  the 
responsibility  of  protecting  the  health  of  the  public. 

The  reason  I  am  making  this  statement  at  this  time  was  the  in- 
ference that  might  be  drawn  from  what  you  said  that  I  was  intending 
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to  Aveakeii  the  Food  and  Drug  legislation  in  some  way  so  as  to  loosen 
the  control,  so  far  as  protecting  the  health  of  the  public  is  concerned. 
And  that  certainl}^  is  not  the  purpose,  nor  the  effect  of  my  bill.  All 
the  consuming  agencies  at  the  time  this  question  was  before  the  com- 
mittee originally  advocated  giving  full  control  over  all  advertising 
relating  to  foods  and  drugs  to  the  Food  and  Drug  Administration 
and  take  it  away  from  the  Federal  Trade  Commission  entirely.  They 
said  they  were  then  fearful  dual  control  would  result  in  conflict. 

I  do  not  want  us  to  get  off  on  to  a  discussion  to  indicate  that  anybody 
is  intending  to  weaken  the  Food  and  Drug  Administration  legisla- 
tion which,  of  course,  we  are  not. 

Mr.  Montague.  You  are  interrupting  with  3'our  own  statement  my 
own,  and  I  would  like  very  mucli  to  make  sure  that  you  have  now  said 
everything  that  you  wish  before  I  take  up. 

Is  there  anything  you  want  to  add  to  what  3'ou  liave  just  said,  be- 
cause  

]Mr.  Reece.  Mr.  Chairman,  tliere  is  a  very  good  way  b}'  which  you 
can  attain  my  seat  here,  and  that  is  to  run  for  it.  And  then  if  I  want 
to  attain  your  position  before  the  committee 

Mr.  Montague.  I  have  the  greatest  difficulty  presenting  my  state- 
ment, if  I  am  constantly  interrupted  by  long  statements  from  you, 
and  I  thought  if  3'ou  would  complete  your  remarks  on  that  subject, 
and  then  be  patient  while  I  reply,  I  will  take  up  your  statement 
seriatim,  because  it  has  covered  much  ground,  but  I  cannot  do  it  being 
constantly  interrui}ted. 

I  think  the  stenographer  has  more  statement  from  you  than  he  has 
from  me  as  it  stands  now. 

Mr.  Reece.  Mr.  Chairman,  the  purpose  of  my  interjecting  a  state- 
ment at  that  time  was  the  statement  by  the  witness  which  indicated 
that  I  vras  in  favor  of  weakening  the  Pui-e  Food  and  Drug  Adminis- 
tration so  as  to  impair  the  health  of  tlie  public. 

]Mr.  Montague.  I  made  no  such  statement  about  you.  I  did  say 
that  the  purpose  of  the  Proprietary  Association  was^  ver}'  distinctly 
to  give  to  the  Food  and  Drug  Administration  no  increase  of  power, 
but  to  put  it  over  in  the  Federal  Trade  Commission,  where  they  knew 
the  process  was  so  much  easier  and  softer  that  it  would  amount  to  a 
softening  of  the  situation  for  anyone  which  might  come  in. 

I  do  not  say  that  you  shared  that  purpose,  but  you  helped  to  further 
it,  and  I  know  it  was  their  purpose  because  they  s'o  stated. 

My.  Reece.  That  is  not  correct. 

Mr.  ^Montague.  The  accusation  i-uns  to  the  Proprietary  Associa- 
tion and  to  the  people  backing  it,  and  insofar  as  you  furthered  it,  I  do 
not  accuse  j^ou  of  knowing  what  their  purpose  was,  I  do  not  say  that 
you  knew  you  were  going  to  do  that,  but  that  is  what  they  wanted  to 
have  happen,  and  that  is  what  did  haj^pen. 

Mr.  Reece.  Dr.  Dunbar,  who  is  the  Administrator  of  the  Food  and 
Drug  Administration,  charged  with  tlie  responsibility  of  protecting 
the  health  of  tlie  public,  says  my  bill  will  strengthen' his  position  in 
accomplisliing  that  end. 

Mr.  Montague.  Have  you  finished  your  statement? 

May  I  answer  it  now  (  Every  time  I  start  to  answer,  you  break  in. 
I  would  very  much  like,  as  I  haA'e  paid  my  own  expenses  and  hotel  and 
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travel  expenses  to  come  down  here,  to  l)e  allowed  to  get  in  my  state- 
ment. 

Mr.  Reece.  I  am  going  to  interrupt  the  witness  just  as  little  as  pos- 
sible, but  I  do  not  want  him  to  commit  me. 

Mr.  Montague.  I  think  I  have  exonerated  you  from  this,  but  not 
the  ])eople  who  have  been  pushing  it,  and  insofar  as  you  followed  along 
in  their  purpose,  you  helped  further  a  purpose  which  I  do  not  accuse 
von  of  knowing  what  you  are  doing,  but  they  knew  what  they  were 
doing. 

Now,  you  have  quoted 

Mr.  Reece.  JSIr.  Chairman,  I  do  not  like  that  inference  for  two 
reasons:  In  the  first  place,  I  do  not  like  the  inference  that  I  may  have 
clone  it  knowingly;  and,  in  the  second  place,  I  do  not  like  the  infer- 
ence that  I  did  it  not  knowing  what  I  was  doing,  and,  therefore,  was 
being  duped  b}^  somebody  else. 

Mr.  Montague.  I  do  not  say  that  you  were  duped.  I  say  that  you 
did  not  have  foresight  to  see  what  could  happen.  Now,  it  has  hap- 
))ened,  and  again,  I  ask,  may  I  be  allowed  to  make  my  statement;  if 
I  may  proceed,  Mr.  Chairman. 

Mr.  Sadowskt.  After  all,  INIr.  Montague  is  the  vritness  before  the 
/committee  this  morning.     We  want  to  hear  Mr.  Montague. 

You  may  proceed. 

Mr.  Montague.  Dr.  Dunbar  has  been  quoted  many  times.  The 
first  thing  I  learned  in  poker  was  that  an  ace  would  beat  a  five  spot, 
and  I  will  now  quote  from  Paul  McNutt,  who  at  that  time  was  the 
Administrator,  and  therefore  stands  over,  in  the  xVdministration  of 
the  Food  and  Drug,  considerably  above  Dr.  Dunbar.  Here  is  what 
Mr.  McNutt  said  in  his  letter  to  the  chairman  of  this  committee,  in  a 
letter  which  I  will  read  you  dated  May  3,  1945,  and  it  bears  specifically 
on  exactly  the  thing  that  I  am  now  speaking  of  in  the  amendment, 
which  the  Reece  bill  proposes  to  section  15.  I  am  quoting  now  Admin- 
istrator McNutt : 

Section  3  of  the  bill  wnnUl  amend  the  dotinition  of  false  advertisement  in 
section  15-A  of  the  Federal  Trade  Commission  Act.  The  amendment  would 
change  a  provision  of  the  act  which  is  identical  in  its  import  with  the  provision 
of  section  201  (n)  of  the  Food,  Drug  and  Cosmetics  Act.  It  would  repeal  the 
mandate  of  the  present  law  to  the  administrative  agency  and  to  the  courts — - 

I  am  speaking  of  the  mandate  now  to  the  Federal  Trade  Commission — • 

to  take  into  account  in  determining  whether  representations  for  an  article  are 
misleading,  failure  to  reveal  facts,  material  with  respect  to  tlie  consequences 
which  may  result  from  the  use  of  the  article  under  the  conditions  prescribed 
in  those  I'epresentations,  or  under  such  conditions  as  are  customary  or  usual. 
In  deleting  this  mandate,  we  think  the  conclusion  is  inescapable  that  the 
standard  of  trxithfulness  set  up  by  the  statute  is  lowered.  While  the  amended 
langauge  would  perhaps  be  construed  as  broadly  as  the  original  provision  it  is 
l")y  no  means  apparent  how  the  courts  could  do  so  in  the  liglit  of  the  legislative 
history  created  by  Mr.  Recce's  declaimed  purposes  in  making  the  change. 

Now.  that  is  an  absolutely  correct  statement.  It  is  made  by  Ad- 
ministrator McNutt.  It  has  never  been  withdrawn.  If  I  had  time, 
T  could  show  you  that  Dr.  Dunbar  does  not  attempt  to  get  away  from 
it.  He  merely  says,  if  you  are  going  to  give  a  lot  of  power,  he  would 
prefer  to  have  it  in  the  Food  and  Drug  Administration,  but  as  an 
inter]>retation  of  the  purpose  of  this  new  change;  namely,  to  delete 
the  words  which  I  read,  it  shows  that  there  will  be  a  weakening  not 
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only  of  the  Federal  Trade  Coinniissioii  Act,  but  also  automatically 
and  as  a  consequence  a  precedent  for  amending  similarly  the  Food 
and  Drug  Administration. 

Here  is  -vvhat  Mr.  Eeece  is  taking  out,  and  liere  is  where  he  has  been 
rejected,  or  at  least  has  been  opposed  by  the  Administrator,  Mr. 
McNutt,  These  are  the  words  in  the  present  law  which  will  be  struck 
out,  if  this  Reece  bill  is  passed: 

On  material  with  respect  to  consequences  which  may  result  from  the  use  of 
the  commodity  to  which  the  udvertisement  rehites  under  the  conditions  pre- 
.scribed  in  said  advertisement  or  under  such  conditions  as  are  customary  or 
usual. 

Mr.  McNutt  says  that  is  weakening  it.  It  is  perfectly  apparent 
that  it  is  weakening  it.  It  is  one  of  the  chief  things  whicli,  in  l',)o5  tO' 
1938,  they  wanted  to  put  into  the  law,  and  now  it  is  being  taken  out,^ 
and  there  has  been,  up  to  the  time  that  I  came  here  this,'  morning, 
mighty  little  reference  to  that  by  all  of  the  lawj^ers  before,  yet  that  is 
the  thing  which  all  of  their  clients  Avant  to  have  struck  out,  that  is  the 
thing  for  which  they  have  retainers  to  come  down  here  to  strike  out,, 
and  I  am  apparently  the  only  lawyer  who  is  willing  to  spend  hi? 
money  to  come  down  here  and  call  attention  to  what  is  being  done. 

Now,  going  on 

Mr.  Reece.  So  far  as  you  know,  you  are  the  only  lawj'er? 

Mr.  Montague.  Now,  I  will  take  up  one  more,  iDecause  your  state- 
ments have  covered  a  great  deal  of  ground.     I  want  to  cover  another- 
one. 

The  suggestion  is  made  by  Mr.  Reece  that  the  purpose  of  section 
15  was  to  take  all  out  in  respect  of  anything  of  labeling,  and  put  it 
over  in  tlie  Food  and  Drug  Administration,  and  to  give  to  the  Federal 
Trade  Commission  just  the  advertising. 

I  hope  I  have  demonstrated  that  if  that  was  tlie  only  purpose  of 
this  legislation,  it  still  does  not  explain  why  this  particular  clause 
should  be  struck  out.  That  thing  has  never  been  explained,  and  it 
cannot  be  explained,  but  now  coming  further  as  to  whether  there  was 
or  was  not  the  intention  on  the  part  of  the  Congress  to  give  everything 
regarding  labeling  to  the  Food  and  Drug  Administration,  and  to  take 
it  all  out  of  the  Federal  Trade  Commission,  I  would  like  to  call  atten- 
tion to  this : 

In  1938,  when  this  legislation  Avas  passed,  I  was  asked  by  the  legal 
departments  of  a  considerable  number  of  companies  as  to  Avhether  the 
phrase  in  this  section  15,  "the  term  'false  advertisement'  means  an 
advertisement,  other  than  labeling,"  would  take  away  any  of  the 
jui-isdiction  which  the  Federal  Trade  Commission,  up  to  1938,  had  been 
asserting  in  a  number  of  cases  regarding  labeling  under  old  section  5 
of  the  Federal  Trade  Commission  Act. 

Old  section  5  of  the  Federal  Trade  Commission  Act,  passed  in  1914, 
]U'ovided  as  follows : 

Unfair  methods  in  comiietition  in  conunerce  are  hereby  declared  unlawful. 

In  a  case  which  went  to  the  Supreme  Court  in  1922.  the  Supreme 
Court  of  the  United  States  had  held  that  that  clause  gave  the  Com- 
mission powder  to  order  a  change  in  lal)el  if  the  label  deceived.  That 
c-ASQ  is  Federal  Trade  ComumKion  v.  Win-'ited  Hosiery  Company  (258 
V.  S.  483).  and  prior  to  1938.  this  case  had  been  repeatedly  followed 
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by  v<arioiis  circuit  courts,  in  Roj/al  Bdhing  Company  v.  Federal,  Trade 
Commission  (281  Federal  744),  in  Federal  Trade  Cominission  v.  Kay 
(35  F.  (2(1)  160),  in  Federal  "Trade  Commission  v.  Good  Grape  Com- 
pany (45  F.  (2d)  70),  and  in  Federal  Trade  Commission  v.  Morrissey 
(47  F.  (2d)  101),  so  that  when  the  question  was  put  to  me  by  the 
legal  departments  of  a  number  of  companies  in  the  food  and  in  the 
druof  business  as  to  whether  there  would  be  any  chano;e  in  the  law  in 
consequence  of  this  section  15  tluit  I  have  just  read.  1  told  them,  as 
I  had  to  tell  them,  tliat  so  far  as  the  previous  administration  of  the 
Commission  under  old  section  5  was  concerned,  there  would  be  no 
chano;e  at  all.  and  that  all  that  section  \h  accomplished  was  that  so 
far  as  it  relates  to  the  particular  remedies  in  sections  12.  13,  14,  and 
15,  added  by  that  legislation,  it  might  be  contended  that  they  did  not 
go  to  labeling,  but  it  could  no  possibly  atfect  a  repeal  of  old  section  5 
of  the  law  under  which  the  Supreme  Court  in  the  Winsted  case  and 
these  other  circuit  courts  of  appeals  in  the  other  cases  had  upheld  the 
Federal  Trade  Commission  jurisdiction  on  labeling. 

That  was  known  by  a  number  of  lawyers.  I  am  told  that  an  effort 
was  made  to  interest  Mr.  Hoge  in  that  situation,  but  Mr.  Hoge  said 
that  he  did  not  believe  that  was  so,  and  that  was  the  difference.  It  is 
unfortunate  that  he  should  have  made  a  legal  blunder.  The  only 
reason  he  is  now  before  you  again  asking  for  a  change  of  the  law,  is 
that  he  did  make  a  legal  blunder.  Those  decisions  were  in  the  reports 
in  1938,  and  were  thereafter  adhered  to  by  the  court?..  That  is  the 
only  reason  why  the  Commission  has  been  carrying  on  as  to  labeling. 
It  was  perfectly  apparent,  I  contend,  to  any  competent  lav»^yer  famil- 
iar with  his  subject,  and  knowing  ^^hat  the  decisions  were,  that  is 
what  the  courts  would  say,  and  that  is,  if  I  may  say  so.  exactly  the 
situation  in  respect  to  labeling. 

Mr.  Reicce.  ISIay  I  ask,  if  it  was  your  view  at  the  time  the  Food  and 
Drug  Act  and  the  Wheeler-Lea  Act  wei-e  passed,  that  the  Wheeler- 
Lea  Act  gave  to  the  Federal  Trade  Commission  jurisdiction  over 
labeling  ? 

]Mr.  MoxTAGUE.  They  had  that  jurisdiction  from  1914  on.  They 
had  been  constantly  exercising  it.     They  did  not  need  to  have  it  new. 

Mr.  Reece.  I  mean  under  those  two  acts. 

Mr.  Montague.  You  asked  if  they  knew  they  had  jurisdiction  over 
I  hem,  and  I  said  they  had  already  had  it,  insofar  as  labeling  is 
concerned. 

(Mr.  Rabin  assumed  the  chair.) 

Mr.  Rabin.  I  suggest  that  you  permit  ]Mr.  Reece  or  any  member  of 
the  committee  to  finish  his  question  before  you  start  answering  it. 

Mr.  Reece.  Thank  you.  Was  it  your  interpretation  and  thought 
when  the  Wheeler-Lea  Act  and  the  Food  and  Di'ug  Acts  were  passed 
that  the  dual  jurisdiction  over  labeling  was  purposely  established  giv- 
ing both  the  Federal  Trade  Commission  and  the  Food  and  Drug 
Administration  concurrent  jurisdiction  over  those  subjects? 

Mr.  Montague.  I  said  that  would  be  the  result  if  that  legislation 
were  passed.  And  I  recall  that  I  stated  that  it  would  be  exactly  that 
same  dual  administration  which  now  exists  in  respect  to  the  Sherman 
Act,  in  which  a  restraint  or  a  monopoly  can  be  prosecuted  by  the 
Depaitment  of  Justice  under  the  Shei-man  Act,  and  also  can  be  prose- 
cuted by  the  Federal  Trade  Conunission  under  section  5  as  an  unfair 
practice  of  competition. 
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•  There  is  nothing  new  in  the  hxw  in  respect  of  dual  iuhninistiation. 
Congress  has  repeatedly  done  it.  The  courts  have  rei)eatedl}'  sus- 
tained it.  And  I  told  those  friends  of  mine,  who  said  they  were  in 
Jiopes  of  getting  it  separated,  that  their  legislation  wohid  not  have 
that  effex:"t  and  that,  if  anything  was  certain,  it  looked  as  though  the 
coui-ts,  when  they  are  confronted  wnth  it,  would  give  under  section  5 
of  the  Federal  Trade  Commission  Act,  continued  jurisdiction  in  respect 
of  labeling. 

Going  on  now 

Mr.  Ki:ece.  I  might  add  by  a  statement,  and  not  a  question,  that  the 
report  of  the  Committee  on  Interstate  and  Foreign  Connnerc-e,  stated 
explicitly  that  it  did  not  give,  was  not  expected  to  give  control  over 
labeling.  Likewise,  the  statements  made  by  Chairman  Lea  and  various 
members  of  the  committee  on  the  floor,  gave  assurances  not  only  to 
Congress,  but  to  the  various  consuming  agencies,  that  jurisdiction 
over  misbranding  and  labeling  was  left  in  the  Food  and  Drug  Admin- 
istration. I  am  not  unaware  of  the  fact  that  in  the  interpretation 
of  section  15  (a)  by  the  courts  later,  that  the  Federal  Trade  Conmiis- 
sion  was  given  jurisdiction  over  misbranding  and  labeling. 

If  that  power  was  vested  in  the  Connnission  by  reason  of  the  inter- 
pretation of  the  courts,  it  is  now  my  purpose  to  try  to  resolve. 

Mr,  Montague.  You  are  trying  by  this  legislation,  sir,  to  repeal 
by  legislation  a  decision  of  the  Supreme  Court  of  the  United  States, 
which  was  rendered  and  read  by  all  of  the  bar  in  1922.  Now,  that  was 
known  perfectly  well  in  1938.  Any  well  trained  lawyer  on  this  subject 
would  have  been  able  to  tell  yon.  I  have  given  to  you  four  other  cases 
besides  the  Supreme  Court  decision  in  which  it  was  stated.  I  reread 
before  I  came  down  here  the  reports  of  the  committees  you  speak  of. 
It  is  trne  that  those  reports  said  that  the  legislation  which  they  re- 
ported did  not  give  anything  new  to  the  Federal  Trade  Commission 
on  that,  but  they  refrained  from  stating  that  already  the  Federal  Trade 
Commission,  under  old  section  5  of  the  act,  had  that  jurisdiction  in 
respect  of  labeling,  and  had  repeatedly  exercised  it,  and  had  repeatedly 
been  sustained  by  the  circuit  court  of  appeals  and  by  the  Supreme 
Court  of  the  United  States  in  exercising  it.  So  there  is  nothing  which 
can  be  regarded  as  a  misstatement  in  any  of  those  reports,  because 
they  were  referring  merely  to  what  the  new  legislation  did,  and  they 
were  correct  in  stating  that  the  new  legislation  did  not  give  that  to 
them,  but  those  reports  did  not  conceive  it  their  duty  to  act  as  general 
legal  advisers  by  telling  them  that  the  law,,  since  1914,  had  alread}^ 
given  that  to  the  Federal  Trade  Commission,  and  that  the  Supreme 
Court  of  the  C  nited  States  and  repeated  decisions  of  the  circuit  courts 
of  appeals  had  sustained  the  exercise  of  that  legislation,  and  that 
there  was  nothing  in  this  new  legislation  which  changed  that  subject. 

Mr,  Reece.  I  am  not  sure  whether  I  will  agree  with  your  statement 
that  it  was  not  the  duty  of  the  Federal  Trade  Commission  to  reveal 
to  the  committee,  considering  the  legislation,  the  full  authority  wdiich 
the  Commission  might  feel  that  it  would  have  if  the  bill  should  be 
passed,  because  that  was  the  purpose  in  bringing  the  representatives 
of  the  Federal  Trade  Commission  before  the  connnittee  to  give  the 
committee  full  information  on  that,  but,  as  I  recall,  and  I  am  quite 
sure  I  am  correct,  the  Commission's  representatives  did  make  it  plain 
to  the  committee  that  it  was  not  the  purpose  of  the  Federal  Trade 
Commission  to  exercise  jurisdiction  over  labeling.    And  if  you  will 
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^o  b;ick  and  rend  the  testimony  of  Jndge  Davis,  a  distinojuslied  mem- 
ber of  tlie  Connnission.  whieli  lie  o;ave  to  the  Senate  committee  on  old  S. 
2000.  I  think  yon  will  have  to  draw  that  inference  from  the  testimony 
that  he  gave. 

Mr.  Montague.  I  have  read  all  of  that  testimony,  too.  Congress- 
man, before  I  came  down  here,  and  if  I  may  say  so,  there  is  nothing 
whatever  to  indicate  that  the  Federal  Trade  Commission  ever  made 
any  such  broad  statement  as  you  have  quoted.  I  hate  to  diiler  with 
3^ou,  but  that  is  a  fact. 

The  Commission  repeatedly  indicated  how  it  had  exercised  its  jur- 
isdiction.   The  Winsted  case  was  spoken  of  a  number  of  times. 

The  suggestion  that  you  have  made  that  the  Federal  Trade  Com- 
mission, or  any  of  its  representatives  in  those  hearings  in  1936,  19oT., 
and  1938,  should  have  told  the  committee  that  they  were  not  in  the 
future  going  to  exercise  jurisdiction,  which  they  had  previously  ex- 
ercised and  which  the  Sup'reme  Court  of  the  United  States  had  told 
them  tliey  could  exercise,  would  have  been  a  most  astounding  and 
extraordinary  and  improper  statement  for  them  to  have  made. 

Surely,  the  Federal  Trade  Commission  officers  would  never  have 
gone  before  that  committee  and  told  your  committee  they  did  not 
have  the  jurisdiction  which  the  Supreme  Court  of  the  United  States 
had  said  they  could  actually  exercise  under  the  Winsted  case,  and 
which  repeatedly  they  had  exercised  and  which  the  circuit  courts  of 
appeals  said  they  could.  They  never  told  your  committee  or  anybody 
else's  committee  that  they  Avere  not,  in  the  future,  going  to  exercise 
that  jurisdiction,  because  forsooth  they  would  have  been  violating 
their  oath  of  office  if  they  had  ever  made  such  a  statement. 

Mr.  Reecp:.  May  I  call  the  witness'  attention  to  another  paragraph 
in  the  letter  from  Dr.  Dunbar,  Administrator  of  the  Food  and  Drug 
Administration : 

In  November  1942  we  instituted  a  seizure  action  under  the  Food  and  Drus 
and  Cosmetics  Act  against  a  shipment  of  talilets,  alleging  on  the  basis  of  wh'it 
we  consider  to  be  conclusively  scientific  proof  that  the  representations  in  the 
labeling  were  false  and  misleading.  These  representations  were  identical  with 
those  submitted  iu  the  report  of  compliance  to  the  Commission.  Both  the  district 
court  and  the  circuit  court  of  appeals  held  that  the  doctrine  of  res  adjudicata 
applied  and  the  action  under  the  Food  and  Drug  ami  Cosmetic  Act  was  barred. 
In  its  decision  the  circuit  court  said:  "We  therefore  have  the  incongruous  situa- 
tion of  one  branch  of  the  Government  approving  the  method  now  pursued 
by  the  claimant  and  another  branch  seeking*  to  condemn  it.  This  is,  to  say 
tiie  least,  placing  claimant  in  an  embarrassing  situation  and  should  be  avoided 
if  possible." 

Mr.  Montague.  May  I  discuss  that  case? 

There  was  a  case  in  which  once  more  you  have  a  case  of  that  dual 
administration  which  I  had  warned  my  clients  would  occur  and 
which,  for  25  years,  or  for  more  than  30  years,  we  have  seen  in  the 
Sherman  Act,  and  once  more  was  brought  about  in  this  1938  legis- 
lation ;  namely,  that  in  respect  of  labeling,  the  Food  and  Drug  Admin- 
istration, on  the  same  state  of  facts,  could  take  jurisdiction  by  their 
criminal  procedure,  and  so  on,  of  something  which  the  Federal  Trade 
Commission,  under  section  5,  could  take  jurisdiction  of  by  their  less 
drastic  process. 

The  case  you  speak  of  happens  to  be  this  state  of  facts :  The  Federal 
Ti-ade  C(mimission  did  take  jurisdiction  of  the  state  of  facts  referred 
to  by  Dr.  Dunbar. 
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They  said,  this  is  a  viohition  of  section  5,  which  is  in  our  act.  They 
said,  howevei-,  if  yon  will  make  certain  chan<ies  in  respect  of  your 
advertising;  and  your  labelin<j,  3"ou  can  do  that. 

Thereafter,  the  Food  and  Drug  Administration,  trying  to  be  more 
drastic  and  to  have  a  sterner  interpretation  than  the  Fetleral  Trade 
Connnission  h:id  giAen  after  a  full  hearing,  tried  to  prosecute  and,, 
very  properly,  the  circuit  court  of  appeals  said,  or  it  was  the  district 
court,  "This  is  a  situation  which  is  now  res  adjudicata,  and  because 
the  Federal  Trade  Commission  has  had  a  laxer,  not  so  drastic,  inter- 
pretation as  applied  to  your  facts,  we  are  not  going  to  listen  to  you 
to  prosecute.-' 

There  is  the  situation.  And  it  is  very  singular,  indeed,  that  it 
should  be  put  forward  by  a  proprietary  association  man,  where  the 
Federal  Trade  Commission  was  taking  a  view'  more  favorable  to  the 
proprietary  medicine  than  was  to  be  taken  by  the  Food  and  Drug- 
Administration,  and  the  res  adjudicata  helped  out  the  proprietary 
association  man. 

Now,  once  more  I  am  not  particularly  interested,  if  I  may  say  so,, 
in  having  Dr.  Dunbar  quoted  in  opposition  to  his  chief,  and  I  say  that 
when  you  carefully  examine  Dr.  Dunbar's  statement,  you  w^ill  see  that 
he  does  not  detract  in  the  slightest  degree  from  the  broad  statement 
that  I  have  read  to  you,  given  by  Administrator  McNutt,  which  is 
that  when  your  bill  is  passed  and  takes  out  the  language  I  have  read 
to  you  from  section  15.  you  have  weakened  the  situation,  both  as  re- 
gards the  Federal  Trade  Commission  Act  and  as  regards  the  Food  and 
Drug  Act. 

(Mr.  Sadowski  resumed  the  chair.) 

Mr.  Reece.  In  deciding  whether  a  drug  is  properly  labeled  does 
not  the  Commission  necessarily  have  to  determine  the  therapeutic 
value  of  the  drug? 

Mr.  Montague.  I  do  not  say  so,  necessarily.  I  do  not  know.  I 
cannot  get  into  these  generalizations  unless  you  want  to  have  me  stay 
here  the  whole  week. 

]\Ir.  Rabin.  Is  that  not  the  crux  of  the  question? 
Mr.  O'Hara.  I  would  think  so. 

Mr.  Montague.  It  may  or  ma}'  not  be.  That  question  is  like 
asking,  How  old  is  An? 

Mr.  Reece.  No:  I  hardly  think  so.  Mr.  Montague,  in  all  fairness.. 
That  seems  to  be  a  very  reasonable  question. 

Mr.  Montague.  It  is  not,  I  might  say,  and  if  you  were  a  practic- 
ing lawyer  on  this  subject,  until  you  knew  the  state  of  facts,  you 
could  not  tell  whether  it  did  or  did  not  have  to  pass  on  the  therapeutic 
value. 

Mr.  Reece.  Certainly,  in  some  instances. 

Mr.  Montague.  If  you  want  to  break  me  up.  and  prevent  me  fi-om 
making  mj^  statement,  jou  are  accomplishing  it  very  successfully. 

What  I  would  like,  as  we  have  to  do  in  court,  namely,  is  to  let  me 
make  my  statement  and  you  make  yours. 

Mr.  Reece.  Certainly,  in  some  instances  the  Conmiission   v,ould 
have  to  determine  the  therapeutic  value. 
Mr.  Montague.  Not  necesarily.  sir. 
Mr.  Reece.  Whether  it  was  misleading. 
Mr.  Montague.  They  maj-  or  may  not  have  to  in  that. 

9?^2^7 4" 1  4 
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Mr.  Rep]Ce.  Except  in  your  statement. 

In  those  instances  where  they  may  have  to  do  so,  what  staff  and 
hiboratory  facilities  does  the  Conmiission  have  to  enable  it  to  do  so  ^ 

JSIr.  Montague.  I  would  have  you  put  that  question  to  the  Commis- 
sion, sir.  All  I  know  is  that  they  have  done  it  very  completely  in 
many  cases,  but  when  you  ask  me  how  their  internal  organization  is 
composed,  that  question  does  not  belong  to  me.  I  am  here  as  an  out- 
side lawyer.  You  are  asking  questions  which  can  be  answered  only 
by  a  meiiiber  of  the  Commission,  and  I  respectfully  request  the  oppor- 
tunity of  continuing  my  statement. 

Mr.  Eeece.  Since  you  are  dealing  with  that  subject,  I  thought  it 
ought  to  be  developed  so  that  one  reading  your  statement  would  not 
be  in  a  position  where  he  would  not  be  able  to  draw  a  logical  con- 
clusion. Avhich  I  am  sure  you  are  interested  in. 

Mr.  Sadowski.  You  may  continue. 

Mr.  Montague.  May  I  continue  ? 

Mr.  Sadowski.  Yes;  you  may  continue. 

Mr.  Reece.  Mr.  Chairman,  now  I  want  to  beg  the  witness'  in- 
dulgence. I  want  to  beg  the  witness'  pardon,  if  I  appear  to  interject 
too  much,  but  my  only  purpose  in  doing  so,  Mr.  Montague,  is  not  in 
any  spirit  of  antagonism,  but  rather  when  these  subjects  are  dis- 
cussed, to  try  to  be  of  assistance  to  you,  as  I  am  sure  you  want  to  do 
in  developing  the  particular  question  under  discussion,  so  that  the 
proper  inter])retation  can  be  given  to  what  you  say,  taking  all  aspects 
of  it  into  consideration. 

Mr.  Montague.  Have  you  finished  your  statement  ?  I  will  proceed 
if  I  ma}^ 

I  think  I  have  discussed  section  15,  the  amendment  to  section  15  on 
page  4  of  the  Reece  bill,  and  I  come  over  to  the  phrase  on  page  5, 
under  section  4  of  the  Reece  bill,  by  adding  this  clause: 

(f )  The  term  "labeliDg"'  means  all  labels  and  other  written,  printed,  or  graphic 
matter  (1)  upon  any  article  or  any  of  its  containers  or  wrappers,  or  (2)  accom- 
panying such  article — 

and  then  the  addition  of  section  19 — 

Food,  drugs,  devices,  and  cosmetics  shall  be  exempt  from  the  provisions  of  tliis 
act  to  the  extent  of  the  ai)pli('ation  or  the  extension  thereto  of  the  Federal 
'Food,  Drug,  and  Cosmetic  Act,  approved  June  25,  1938,  as  amended. 

In  the  letter  which  I  read  to  you  from  the  Administrator,  Mr. 
McNutt,  he  said  that  he  could  not  see,  for  the  life  of  him,  how  that 
would  possibly  have  any  change  or  make  any  difference  to  the  act, 
and  it  certainly  would  not  accomplish  what  was  intended  by  Mr. 
Reece's  statement,  as  I  have  just  heard  it  here,  unless  it  meant  to 
accomplish  an  amendment  of  section  5  of  the  act,  which  has  been  in 
the  act  ever  since  1914,  and  under  which  all  unfair  methods  of  com- 
petition and  conmierce  are  forbidden,  and  under  w'hich  labeling  has 
repeatedly  been  asserted  as  being  an  unfair  method  of  competition, 
and  as  to  which,  ever  since  192*2,  the  Supreme  Court  of  the  United 
States,  has  held  that  it  could  be  done. 

Administrator  McNutt  op]3osed  that,  and  I  oppose  it.  And  insofar 
as  anything  can  be  dug  up  from  any  letters  of  Dr.  Dunbar,  I  once 
more  say  I  was  taught  that  an  ace  could  beat  a  five-spot,  and  there 
is  nothing  in  the  record  which,  in  any  way,  retracts  anything  said  by 
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Administrator  ^IcXiitt  to  the  chairman  of  this  connnittee  in  his  May  ^^>, 
1945.  letter  that  I  have  read. 

I  now  come  to  a  i)rovision  at  the  top  of  paoe  -i  in  the  lieece  bill,  it 
begins  on  page  3,  section  2,  of  the  Reece  bill,  which  reads  this  way  : 

Any     person,     parrnershiii,     or     corporation     who     violates     an     order     of     the 
Con)mission 

]\Ir.  Reece.  If  it  does  not  intei-rupt  the  witness,  I  want  before  you 
leave  that 

Mr.  MoxTACiUE.  Of  conrse,  you  are  interrupting  the  witness,  but  if 
you  wish  to,  I  am  powerless.  When  you  preface  your  statement  "I  do 
not  want  to  interrupt  the  witness,"  and  then  take  so  long,  I  will  have  to 
tell  you  that  you  are  interrupting  the  witness. 

Mr.  Reece.  That  is  a  courteous  way  I  have  of  saying  that  I  wish 
to  interrupt  you.  You  refer  to  the  Commission  having  certain  juris- 
diction over  advertising  and  reaching  out  possibly  to  labeling  under 
section  5 

Mr.  MoxTACiUE.  Did  vou  say  reaching  out? 

Mr.  Reece.  Of  the  act. 

Mr.  jSIontague.  You  say  "reaching  out" — there  is  no  reaching  out 
about  something  they  have  done  from  the  beginning,  and  which  the 
Supreme  Court  has  held  that  they  could  do  and  should  do. 

Mr.  O'Hara.  Mr.  Chairman;  I  ask  that  my  colleague,  my  distin- 
guished friend  from  Tennessee,  be  permitted  to  finish  his  question. 
And  I  think  it  is  the  chairman's  responsibility,  also,  to  exercise  a 
little  control  over  the  witness,  if  I  may  say  so  now. 

Mr.  Sadowski.  We  have  had  over  an  hour  and  I  have  wanted  this 
witness  to  complete  his  statement,  and  that  we  ask  questions  after  the 
statement  was  completed,  so  as  to  finish  these  hearings.  Otherwise 
this  thing  will  continue  forever. 

Mr.  O'Hara.  Are  the  members  of  the  connnittee  not  to  be  permitted 
to  ask  any  questions  ? 

Mr.  Sadowski.  Plenty  of  questions  have  been  asked;  and  in  fact, 
so  many,  that  it  is  prolonging  the  hearings. 

Ask  this  question  and  let  us  proceed. 

Mr.  Reece.  Let  me  i)ropound  a  question  and  see  if  it  is  a  reasonable 
one. 

Does  H.  R.  2390  take  away  from  the  Commission  any  authority  or 
jurisdiction  which  it  has  under  section  5  of  the  act  to  which  you  refer 
as  having  given  it  certain  jurisdiction? 

Mr.  Moxtague.  If  it  bears  the  interpretation  which  you  said  it  did 
in  your  statement,  it  does,  and  that  is  what  Achninistrator  McNutt  said 
when  he  criticized  it,  because  it  did.  If  what  you  have  put  in  here 
in  your  sections  4  and  19  have  any  meaning  at  all,  they  can  only 
mean  that  they  take  away  jurisdiction  which  the  Commission  has 
under  section  5  as  it  has  stood  from  1914  to  1938  and  as  it  has  been  con- 
tinued since  1938. 

May  I  continue  ? 

Mr.  Sadowski.  Yes ;  you  may  continue. 

Mr.  MoxTAGL'E.  Turning  now  to  section  2  of  the  Reece  bill.  I  will 
read : 

Any  person,  partnership,  or  corporation  who  violates  an  order  of  the  Commis- 
sion to  cease  and  desist  after  it  has  become  final,  and  while  such  order  is  in 
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effect,  shall  forfeit  and  pay  to  the  United  States  a  civil  penalty  of  not  more  than 
$1,000  for  each  violation,  not  to  exceed  the  sum  of  $10,000  in  the  aggregate,  which 
shall  accrue  to  the  United  States  and  may  be  recovered  in  a  civil  action  brought 
by  the  United  States. 

That  is  not  in  the  food,  drug,  and  cosmetics  additions  to  the  Federal 
Trade  Commission  huv.  Tliat  is  an  amendment  of  old  section  5  of  the 
Federal  Trade  Commission  law. 

Section  5  of  the  Federal  Trade  Commission  law  from  1914  to  the 
present  time  has  had  the  same  penalty  which  occurs  in  the  case  of  the 
antitrust  laws,  namely,  $5,000  for  each  violation  which  may  be  proved 
by  the  United  States,  but  bear  in  mind  what  a  violation  of  section  5 
of  the  Federal  Trade  Commission  Act  is.  If  you  violate  a  section  of 
the  Sherman  Act  you  o;o  to  trial,  and  when  found  guilty  you  can  be 
fined,  and  you  can  be  fined  not  exceeding  $5,000  for  each  violation, 
but  what  is  a  violation  under  section  5  of  the  Federal  Trade  Commis- 
sion Act?    This  is  the  procedure  : 

When  the  Commission  believes  that  there  is  a  probability  that  there 
has  been,  or  is  of  the  opinion,  that  is  the  phrase,  that  there  has  been 
a  violation  of  the  Federal  Trade  Commission  law,  it  notifies  the  de- 
fendant. The  defendant  is  then  served  with  a  complaint.  He  is  given 
the  opportunity  of  a  trial.  And  these  trials,  by  reason  of  delays,  do 
not  finally  culminate  until  they  get  through  the  testimony,  taking  2 
or  3  years  after  the  issue,  with  delaj's  also  at  the  request  of  the  respond- 
ent, I  have  yet  to  find  an  instance  in  mv  own  experience  with  the  Com- 
mission, when  they  were  ready  and  I  was  not  ready,  that  they  have 
refused  to  honor  my  requests  for  an  adjournment.  Any  respondent 
is  generally  able  to  string  along  the  time  up  to  which  there  can  be  an 
order  against  him  for  2  or  3  and  sometimes  4  3^ears,  and  when  there 
is  an  order  against  him.  by  the  Federal  Trade  Commission,  after  a 
full  trial,  the  respondent  then  has  the  right,  before  any  possibility  of 
any  fine  or  any  penalty  at  all,  to  go  before  the  circuit  court  of  appeals 
and  get  a  review  there.  And  if  the  respondent  has  any  lawyer  who 
is  fertile  in  excuses,  as  most  of  us  are.  he  can  delay  that  generally  for 
2  years  more,  so  that  meanwhile  the  respondent,  in  a  Federal  Trade 
Commission  case,  generally  has,  or  can  have,  3,  4,  even  5  years  of 
continuing  the  practice  complained  of  before  there  can  be  any  circuit 
court  of  appeals  affirmance,  because  then,  and  then  only,  does  the 
$5,000  penalty  of  the  present  law  ap])ly. 

That  is  a  pretty  decent  provision  for  respondents  in  the  present  law. 
It  is  a  pretty  fortunate  provision  for  them.  It  was  because  of  that 
provision  that  Mr.  Hoge  advised  the  Proprietary  Association  in  1938 
to  get  out  from  the  Food  and  Drug  Administration  and  get  over  into 
the  Federal  Trade  Commission.  But  now  they  want,  with  respect  to 
all  proceedings,  not  only  as  to  the  food  and  drugs  but  all  other  com- 
modities, to  have  the  Reece  bill,  cut  the  penalty  down,  so  that  the 
maximum  for  any  aggregate  of  violation  shall  never  be  more  than 
$10,000,  and  the  maxinumi  for  one  violation  shall  only  be  $1,000.  I 
respectfully  suggest  that  that  change  is  merely  an  effort  to  give  a 
cheap  license  to  a  respondent  to  continue  to  violate  the  law  because  he 
can  keep  it  going  by  litigation  before  the  Commission,  and  before 
the  circuit  court  of  appeals,  for  3  and  4  and  5  years,  and  thereafter  he 
will  be  hooked  for  only  $1,000,  or  if  he  violates  as  long  as  he  wants 
and  repeatedly  as  wants,  he  can  never  be  hooked  for  more  than  $10,000. 
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« 

I  do  not  see  any  possible  excuse  for  that  when  you  cousider  the 
leniency  at  the  present  time  of  the  Federal  Trade  Commission 
procedure. 

Coming  now  to  something  which  has  been  very  much  discussed  by 
my  predecessors  here;  that  is,  the  question  of  preponderance  of 
evidence. 

The  question  can  best  be  taken  up — I  can  shortn  things  a  good  deal 
by  just  quoting,  just  a  few,  a  very  few,  remarks  which  w^ere  made  by 
some  of  the  lawyers  who  have  been  here  before,  and  indicating  why 
I  differ  with  them. 

I  can  shorten  what  I  otherwise  would  have  to  say. 

On  page  39  of  the  stenographer's  minutes  of  the  testimony  of  Mr. 
X)igges  occurs  this  statement.  He  is  referring  to  the  preponderance 
of  the  evidence  and  the  present  substantial  evidence  rule.  It  is  un- 
necessary at  this  stage  to  tell  which  is  which  because  it  has  been  very 
much  discussed  here. 

Referring  to  the  present  substantial  evidence  rule,  Mr.  Digges  says 
that  it- 
places  an  imrea.sonable  bunlen  iipoii  the  trial  attorney  for  respondent  and  conse- 
queutly  upon  bis  client  who  iiuist  pay  the  bill.  It  is  our  mature  judgment  that 
the  rule  of  proof  in  the  Federal  Trade  Commission  cases  should  be  exactly  the' 
same  as  that  which  prevails  in  every  civil  court  in  the  United  States;  that  is 
Judgment  upon  a  fair  preponderance  of  the  evidence. 

That  is  quite  an  astounding  statement,  or  misstatement,  I  should 
say,  to  be  made  by  a  practicing  lawyer  because  ever  since  1791  the 
seventh  amendment  of  the  Constitution  of  the  United  States  has  re- 
quired that — 

In  suits  at  common  law,  when  the  value  in  controversy  shall  exceed  $20,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
•otherwise  reexamined  in  any  court  of  rhe  United  States  than  according  to  the 
rules  of  the  common  law — 

Which  is  in  the  substantial  evidence  rule.  That  has  been  the  rule 
in  respect  to  every  case  on  the  civil  side  in  any  Federal  court  since 
1790,  and  if  Mr.  Digges  says  that  with  that  rule  it  is  impossible,  or, 
-as  he  says  here — 

-an  unreasonable  burden  upon  the  trial  attorney  for  i-espondejit  and  consequently 
upon  his  client  who  must  pay  the  bill — • 

then  that  accusation  runs  to  everybody  who  ever  tries  a  case  or  has  a 
case  on  the  civil  side  in  any  Federal  court  since  1791. 

Mr.  Reece.  At  the  risk  of  appearing  boresome.  is  not  there  a  dis- 
tinction between  the  method  by  which  a  Federal  court  in  the  first  in- 
stance conducts  a  jury  trial,  where  the  jury  hears  the  evidence,  sees  the 
witnesses,  all  under  the  direction  of  the  court  itself,  and  in  the  Fed- 
eral Trade  Commission,  where  the  testimony  is  taken  by  an  examiner 
and  the  record,  becoming  very  voluminous,  as  the  witnesses  for  the 
Federal  Trade  Conmiission  have  said  on  other  occasions,  and  as  Mr. 
"^Vooden  said  the  other  day,  coraes  to  the  Commission,  in  a  measure 
as  an  appellate  agency,  by  way  of  briefs  and  arguments  by  the  attor- 
neys. Is  not  there  a  distinction  in  those  two  cases  ?  Becau.se  the  Fed- 
eral Trade  Conmiission  sits,  in  a  measure,  as  an  appellate  agency  with- 
out seeing  the  witnesses  or  hearing  the  testimony,  nor  reading  the 


208  AMEND   FEDERAL   TRADE    COMMISSION   ACT 

whole  record  except  as  presented  to  the  Coniniis^ion  by  way  of  briefs 
and  argiinients. 

JNIr.  Montague.  Have  you  finished  your  statement?  If  you  will 
wait  until  I  have  gotten  along,  you  will  find  that  I  will  discuss  that 
very  conclusively.    Is  there  anything  more  before  I  go  on  ? 

Going  on,  then,  with  what  jMr.  Digges  says — I  am  reading  from 
page  40  of  the  stenographic  minutes  of  Mr.  Digges'  testimony : 

A  conscientious  attorney  whose  client  has  been  cited  before  the  Federal  Trade 
Commission  must  make  such  an  exhaustive  study  of  his  case  prior  to  the  trial 
that  he  is  prepared  to  break  every  Government  witness  on  ci-oss-examination ; 
otherwise  he  must  assume  that  he  will  lose  his  case. 

That  is  absolutely  an  incorrect  statement,  as  anyone  knows  who 
has  ever  tried  a  civil  case.  You  do  not  necessarily  have  to  break 
down  every  witness.  You  may,  in  some  cases,  have  to  break  down 
some  Avitnesses,  but  that  is  wliat  you  have  to  do  in  any  trial. 

The  point  I  want  to  emphasize  is  that  since  1791,  in  resjiect  to  every 
case  on  the  civil  side  of  every  Federal  court,  the  substantial-evidence 
rule  has  been  the  rule. 

As  I  stated  when  I  was  qualifying  myself  at  the  beginning,  I  was 
down  here  in  1914  when  this  Federal  Trade  Commission  bill  was  being 
discussed,  and  it  was  attacked  from  practically  every  angle  excepting- 
that,  and  there  was  nobody,  so  far  as  I  can  i-ecall — nobod}^  in  the  Senate 
or  the  House^who  questioned  the  propriety  of  the  present  substantial- 
evidence  rule.  That  was  because  all  of  them,  unlike  Mr.  Digges  ap- 
parently had  had  experience  in  civil  trials  and  knew  that  the  triers 
of  the  fact  ordinarily  should  not  be  disturbed.  Tlie  suggestion  that 
you  have  to  break  down  every  witness  just  is  not  so. 

If  Mr.  Digges  will  go  in  and  behave  just  as  he  does  in  a  civil  trial 
in  the  Federal  court,  Mr.  Digges  will  get  along  all  right;  but,  appar- 
ently, he  is  unaware  of  tlie  fact  that  that  is  the  practice. 

Going  on  with  Mr.  Digges — I  am  reading  at  the  foot  of  page  41  of 
the  stenographic  minutes : 

Another  difficulty  which  a  trial  attoi'uey  has  in  his  cases  before  the  Commis- 
sion is  that  he  finds  little  of  value  to  guide  him  in  prior  decisions  by  that  body. 
As  is  generally  known,  the  Commission  really  very  rarely  renders  an  opinion  tO' 
accompany  its  decision — 

and  then  Mr.  Digges  goes  on  to  indicate  that  the  Commission  decides 
one  case  one  way  and  another  case  another  way,  so  that  there  is  not 
anything  like  stare  decisis. 

There  are  not  very  many  cases  in  which  the  Commission  has  issued 
what  it  has  entitled  as  "opinions,"  and  generally  those  have  been  only 
when  there  were  some  differences  between  the  Commissioners,  but  I 
asked  one  of  the  young  men  in  my  office  to  check  over  the  cases  in  three 
or  four  volumes  of  the  Federal  Trade  Commission  reports  to  find  cases 
in  which  the  findings  of  fact  were  of  sufficient  length  to  indicate  the 
arguments  pro  and  con,  to  indicate  the  weight  of  the  evidence,  and  to 
indicate  the  theory  of  law  mider  wliich  tlie  case  was  decided.  He  pro- 
vided me  with  a  list  of  150  cases,  after  having  worked  on  it  for  just 
3  hours.  I  checked  them  up  and  I  was  able  to  find  at  least  30  or  40 
more. 

If  Mr.  Digges  cannot  tell  by  reading  the  findings  of  fact  in  any  case 
of  any  complexity  before  the  Federal  Trade  Commission  what  the 
reasons  are,  what  the  discussion  of  the  evidence  was,  what  the  applica- 
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tion  of  the  law  is,  why,  he  is  simply  not  reading  the  reports  after  they 
come  out. 

It  is  part  of  my  business  to  read  those  thing^s. 

Mr.  Sadowski.  You  have  not  completed  your  statement? 

Mr.  Montague.  Not  a  bit,  but  I  am  perfectly  willing,  if  you  want, 
to  run  over  until  tomorrow.     I  will  use  up  until  1;^  o'clock. 

Mr.  Reece.  If,  in  connection  with  what  you  are  now  saying,  I  would 
like  to  have  your  interpretation  of  the  significance  of  this  statement 
by  Judge  Groner,  former  chief  justice  of  the  circuit  court  of  appeals: 

Judicial  review  of  administrative  decisions  might  be  expanded  to  include  a 
review  of  the  findings  in  the  light  of  the  weight  of  evidence,  just  as  a  trial  judge 
may  set  aside  a  jury's  verdict  on  this  ground. 

I  shall  just  read  that  one  sentence  from  an  extended  letter  whik'h 
he  wrote  Attorney  General  Jackson. 

What  do  you  think  is  disturbing  Judge  Groner  there? 

Mr.  Montague.  You  are  asking  me  about  something  utterly  differ- 
ent from  the  point  I  am  talking  about.  You  must  be  thinking  of 
something  that  is  of  far  more  importance  than  what  I  was  saying; 
because  if  you  had  paid  attention  to  what  I  was  reading  you  would 
see  I  was  just  questioning  the  statement  made  by  Mr.  Digges,  that 
usually  there  were  no  opinions  by  the  Commission.  It  wasn't  any- 
thing about  the  weight  of  evidence  at  all.  ]Mr.  Digges  snya  there  ai'e 
no  opinions. 

Let  me  read  it  again,  because  you  surely  were  thinking  of  what  you 
were  going  to  ask  me  next,  and  in  no  way  of  what  I  was  reading  here. 

Here  is  what  Mr.  Digges  said: 

Anotlier  difficulty  which  a  trial  attorney  lias  in  his  cases  before  the  Commis- 
sion is  that  he  linds  little  of  value  to  guide  him  in  prior  decisions  by  that  body. 
As  is  generally  known,  the  Commission  really  very  rarely  renders  an  opinion  to 
accompany  its  decisions. 

Mr.  Digges  is  not  talking  about  weight  of  evidence  or  an3thing  else 
of  that  sort. 

Whether  the  Commission  does  or  does  not  render  opinions  is  the 
question  here,  and  I  say  that  while  they  do  not  label  them  "opinions," 
they  put  in  findings  of  fact  which  sometimes  run  to  100  pages,  in  which 
they  enumerate  all  of  the  facts  they  have  weighed,  and  any  lawyer 
who  has  any  intelligence,  or  any  law  student  who  can  read  lawbooks, 
can  read  those  and  find  out  the  reasons  wh}?^  they  arrived  at  it. 

Having  stated  tliat  they  have  no  opinions,  Mr.  Digges  then  jumps 
to  the  conclusion  there  is  no  stare  decisis.  Well,  stare  decisis  does  not 
preclude  the  possibility  that  when  a  decision  is  made  by  a  court  it 
may  possibly  not  be  followed  if  the  court  itself  changes  its  view. 
That  happens  very,  very  seldom,  but  Mr.  Digges'  suggestion  that 
there  are  no  such  things  as  opinions  by  the  Commission  or  that  the 
Commission  is  not  bound  by  what  it  has  decided  before  or  that  it 
does  not  attempt  to  follow  wdiat  is  decided  before,  is  entirel}^  false, 
and  any  lawyer  coming  before  you  and  making  that  statement  jUst 
simply  has  not  read  the  reports  of  the  Federal  Trade  Commission. 
And  if  you  will  read  them  you  will  find  that  some  of  them  are 
tremendously  long. 

I  was  obliged  in  that  address,  which  I  told  you  I  had  made  in 
January  before  the  section  of  the  food,  drug,  and  cosmetic  section  of 
the  New  York  State  Bar  Association,  to  discuss  what  were  the  decisions 
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of  the  Federal  Trade  Commission  on  the  subject  of  justifying  differ- 
entials in  price.  I  was  not  able  to  be  there  myself,  but  the  younjj: 
man  who  had  to  read  it  for  me  read  quotations  from  the  Standard 
Oil  Co.  of  Indiana  decision  rendered  by  the  Commission  last  October, 
which  were  so  lengthy  that  he  just  had  to  cut  them  down,  simply 
showing  that  when  you  are  told  that  the  Commission  does  not  render 
any  opinions,  it  means  that  the  lawyer  has  not  read  the  findings, 
because  that  is  the  place  wher^  they  put  them. 

Mr.  Reece.  But,  Mr.  Chaii-man,  I  do  not  want  to  get  Mr.  Digges  in 
a  position  where  he  is  misquoted. 

Did  you  understand  him  to  say  that  the  Commission  did  not  render 
opinions,  or  did  not  give  written  opinions? 

Mr.  Montague.  He  said — I  will  quote  again 

Mr.  Reece.  It  was  written  opinions,  I  am  quite  sure. 

Mr.  Montaoue.  I  will  read  it  once  more.  This  is  the  third  time. 
T.pt  me  read  it  to  you. 

Quoting  at  the  bottom  of  page  41,  at  the  top  of  page  42  of  the 
stenographic  minutes: 

Another  difficnlty  which  a  trial  attorney  has  hi  his  cases  before  ihe  Commission 
is  that  he  finds  little  of  valne  to  snide  him  in  prior  decisions  by  tliat  body;  as  is 
irenorally  known,  tlie  Commission  i-eally  very  rarely  renders  an  opinion  to 
accompany  its  decisions. 

That  is  what  he  said.  I  say  that  there  are  findings  by  the  Com- 
mission, which  are  made  so  voluminous  and  so  extensive,  and  indi- 
cate so  absolutely,  with  perfect  clarity,  the  reasons  why  they  have 
decided  and  i*eached  the  decision,  that  any  lawyer  of  law  can  read 
them  over  and  find  out  why  they  reached  their  decision.  Because 
they  do  not  label  them  "o]iinions"  does  not  mean  anything,  because 
the  same  intelligence  that  the  lawyer  brings  to  an  opinion,  when  it  is 
applied  to  Commission's  findings  of  fact,  will  tell  him  why  they 
decided  it.  That  further  indicates  what  the  reasons  for  the  deci- 
sions are.  And  all  of  this  talk  about  lack  of  opinions  and  stare 
decisis  is  a  mare's  nest,  just  raising  a  cloud  of  dust. 

Mr.  Rogers.  I  would  like  to  ask  one  questjon. 

.  I  would  like  to  have  you  answer  this  question.  Mr.  Montagne:  Do 
you  not  think  that  Mr.  Digges  is  just  about  as  good  a  lawyer  as  the 
witness  testifying,  unless  modesty  forbids  you  to  answer? 

Mr.  Montague.  I  guess  you  have  sized  it  up  as  modesty. 

But  if  you  are  trying  to  add  sense  to  Mr.  Digges'  statement,  I 
can  assure  you  that  his  statement  does  not  make  sense. 

Then  on  page  44,  Mr.  Digges  said  this : 

An  attorney  for  a  pi'ivate  party  has  no  ri^'ht  to  assume  that  in  his  iiarticnlar 
case  before  the  Conniiission  it  is  soin.s;  to  decide  on  the  preponderance  of  the 
evidence  when  the  courts  have  said  it  was  not  necessary — 

Et  cetera. 

That  is  a  pretty  strong  statement.  That  question  has  been  raised 
in  various  forms  here,  by  other  lawyers.  You  say,  let  us  assume 
that  they  are  all  just  as  trood  lawyers  as  I  am.  But  they  are 
lawvei's  with  retainers  in  their  pockets,  and  it  is  tbeir  business  to 
make  just  as  good  a  statement  as  they  can,  and  not  to  state  anything 
apart  from  their  own  business;  that  is.  to  state  anything  on  the  other 
side  of  the  case.  That  is  the  only  difference  between  those  lawyers 
and  me.     I  am  fi-ank  to  say  I  have  had  a  lot  moi'e  experience  than 
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some  of  them,  otherwise  some  of  them  wouhl  not  hav^e  stuck  their 
necks  out  so  far. 

Mr.  Kep:ce.  You  are  not  inferring  that  you  do  not  accept  fees  for 
practicino;? 

Mr.  Montague.  On  the  contrary,  I  accept  fees;  but  I  have  reached 
tlie  age  where,  frankly,  any  more  fees  are  more  the  interest  of  the 
internal  revenue  people  than  they  are  to  me. 

In  a  situation  like  this,  I  am  perfectly  Avilling  to  put  in  some  of 
mj'  OAvn  time  to  come  down  to  correct  some  statements  by  lawyers 
which  ought  to  be  corrected  and  which,  in  any  other  field  of  the  law, 
I  am  certain  would  be  corrected  by  any  bar  association. 

The  suggestion  is— and  I  have  read  it  here — that  no  attorney  before 
the  Connnission  has  any  right  to  assume  that  the  Commission  is  going 
to  decide  on  the  preponderance  of  the  evi<lence.  That  absolutely  is 
not  true,  and  every  case  that  Mr.  Digges  has  had  before  the  Com- 
mission, and  every  case  which  has  ever  been  handled  before  the  Com- 
mission by  Mr.  Hoge  or  by  anybody  else  when  they  came  to  argue 
before  the  Commission,  their  briefs  and  their  arguments  discussed  the 
qu.esiion  of  the  preponderance  of  the  evidence.  The  Commission's 
counsel's  briefs  and  arguments  discussed  the  preponderance  of  the 
evidence.  The  whole  argument  before  the  Commission  was  as  to  what 
the  preponderance  of  the  evidence  was.  x\nd  that  is  all  they  were  talk- 
ing about.  And  you  can  go  through  the  briefs  of  every  one  of  these 
lawyers  who  has  ever  had  a  case  before  the  Commission,  and  you  will 
see  that,  far  from  going  on  the  assumption  that  there  was  not  any 
use  of  talking  of  the  preponderance  of  the  evidence,  they  talked  about 
it  all  of  the  time. 

Now,  there  has  been  a  very  broad  statement  to  the  effect  that  there 
is  not  anything  in  the  law  that  requires  the  Federal  Trade  Commis- 
sion to  weigh  the  evidence  before  they  make  an  order. 

I  w(,iuld  like  to  call  your  attention  to  some  of  the  provisions  hi  the 
law  as  it  has  stood  since  1914,  and  then  call  your  attention  to  Supreme 
Court  decisions  that  came  along  in  1936  and  1940  and  1941,  and  see 
M-hether  it  is  or  is  not  the  fact  that  there  is  any  duty  on  the  Federal 
Trade  Commission  to  weigh  the  evidence  before  it  arrives  at  its  orders. 

In  sectio]!  5  (b)  of  the  act,  and  this  has  been  the  law  since  1914,  that 
whenever  the  Commission  shall  have  reason  to  believe  that  there  has 
been  any  unfair  method  of  competition,  and  if  it  shall  a})pear  to  the 
Commission  that  a  pi-oceeding  would  be  to  the  interest  of  the  public, 
it  should  issue  and  serve  a  complaint  and  the  person  com]:)lained  of 
shall  have  the  right  to  appear  and  show  cause  why  an  order  should 
not  be  entered.  The  testimony  in  any  such  proceeding  shall  be  reduced 
to  writing.  And  I  call  attention  to  this,  particularly  that  if  upon  such 
hearin.g  the  Commission  shall  be  of  the  opinion  that  the  method  of 
competition  or  the  act  or  practice  in  question  is  ])rohibited  by  this  act, 
it  shall  make  a  report  in  writing  in  which  it  shall  state  its  findings  as 
to  the  facts,  and  then  issue  an  order. 

That  is  very  comparable  to  the  provisions  in  the  act  under  which  the 
Secretary  of  Agriculture  can  fix  rates  in  stockyards,  wdiereas  here 
the  act  simply  says  he  has  got  to  give  a  hearing.  And  the  question 
came  up  in  the  Morgan  cases  which  went  up  to  the  Supreme  Court, 
the  first  one.  Morgan  \^.  United  Sfafe.'^  (298  U.  S.  468) 'in  1936,  and 
then  in  1941,  again,  in  304  U.  S.  1,  as  to  what  the  general  statement 
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that  there  shouhl  be  a  hearino-  meant  shoiikl  be  the  duty  of  the  person 
who  was  conduct ino-  the  hearing. 

Chief  Justice  Huglies,  in  writinfj  tlie  opinion  in  the  ;^04  U.  S.,  page 
19,  said  that  this  duty  comprised  all  this — 

fundamental  requirements  of  fairness  whicli  are  of  the  essence  of  due  process 
in  a  proceeding  of  a  judicial  nature — 

imd  that  this  duty  must  be  inferred  and  implied  and  must  be  com- 
plied with. 

Now,  the  language  in  the  Federal  Trade  Commission  law,  stating 
that  if  upon  such  hearing  the  Commission  shall  be  of  the  opinion  that 
the  method  or  the  practice  in  question  is  prohibited  by  the  act  it  shall 
make  report  and  an  order,  necessai'ily  implies,  it  cannot  meaii  anything 
else,  than  that  the  members  of  the  Federal  Trade  Commission  have  to 
weigh  the  evidence.  And,  of  course,  it  is  their  duty  to  find  out  what 
the  preponderance  of  the  evidence  is.  That  is  the  duty  under  which 
the}^  are  actually  holding  the  hearings,  and  every  brief  and  every 
argument  which  any  of  those  lawyers  ever  made  before  the  Com- 
mission was  on  the  basis  of  what  was  the  general  weight  of  the  evi- 
dence, one  way  or  the  other,  and  nowhei'e  in  any  of  those  arguments,  or 
any  of  those  briefs,  did  anybody  suggest,  from  the  Commission  or 
froifi  anywdiere  else,  that  liecause  there  was  a  mere  ]iiece  of  evidence 
here  and  there,  therefore  tlie  Connnission  could  find  this  way  or  that 
way.  Everybody  assumed,  contrary  to  what  Mr.  Digges  said,  that 
weighing  the  evidence  w^as  the  only  way  in  which  they  could  decide, 
and  applying  the  decisions  in  the  Morgan  cases  to  the  very  language 
wdiich  I  have  read  to  you  from  section  5  (b)  of  the  Federal  Trade  Com- 
mission law  as  it  has  stood  since  lOl-l,  places  upon  the  Commission  the 
absolute  duty  to  find  the  preponderance,  and  if  anywhere  theie  should 
ever  be  an  admission  bj'  any  member  of  the  Commission  that  he  had  not 
weighed  the  evidence,  after  hearing  Brother  Digges  or  after  hearing 
Brother  Hoge,  and  that  he  had  not  tried  to  find  the  preponderance  of 
the  evidence,  it  would  be  sufficient  grounds  for  immediately  getting  a 
reversal,  and  it  would  also  be  grounds,  probably,  for  im]:)eaching  that 
member  of  the  Federal  Trade  Commission. 

In  the  INIorgan  cases,  it  was  disclosed  that  the  Secretary,  Mr.  Wallace, 
had  admitted  that  he  had  not  read  the  entire  record.  This  is  far  less 
heinous  than  deciding  against  the  preponderance  of  the  evideiice,  but 
Chief  Justice  Hughes  and  the  rest  of  the  Court  sent  it  back,  saying, 
of  course,  it  was  his  duty  to  consider  the  whole  case.  Why,  preponder- 
ance of  the  evidence,  and  the  weighing  of  the  preponderance  of  the 
evidence,  and  the  decision  as  to  wdiether  it  is  or  is  not  according  to  the 
preponderance  of  the  evidence,  is.  necessarily  one  of  the  fundamental 
duties  which,  of  course,  the  Commission  must  perform.  And  wdien 
Mr.  Digges  says  that  no  one  has  a  right  to  assume  that  it  is  going  to 
decide  on  the  preponderance  of  the  evidence,  he  is  simply  stating  what 
is  not  true. 

Of  course,  the  Commission  may  not  decide  what  Brother  Digges 
thinks  is  the  preponderance  of  the  evidence,  or  what  Brother  Hoge 
thinks  is  the  preponderance  of  the  evidence,  but  it  is  the  Commission's 
duty  to  find  the  preponderance  of  the  evidence,  and  that  is  exactly  what 
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the  Comiuission  does,  and  it  is  wliat  you  will  Hiul  the  Connuission  is 
doino-  in  every  case  that  it  has  ever  had. 

I  see,  because  of  my  interruptions,  I  have  still  about  half  an  hour 
more  to  go.  and,  therefore,  I  am  prefectly  willing  to  stay  ovei-  until 
tomorrow,  if  you  will  let  me  finish  then. 

You  will  have  to  admit  we  have  had  a  great  many  interruptions. 

Mr.  Sadow\ski.  We  have  the  consent  calendar  coming  up  this  after- 
noon, and  we  would  rather  sit  here  and  have  you  complete  your  state- 
ment today. 

We  wull  refrain  from  interrupting  until  you  finish  the  statement. 

Mr.  Montague,  The  same  question  comes  at  another  point  which  is 
raised  very  rhetorically  by  INIr.  Digges,  page  54,  where  Mr.  Digges 
asks :  What  did  Congress  intend  when  it  enacted  the  Federal  Trade 
Commission  Act  ?  Did  it  intend  this  fact-finding  agency  was  to  have 
the  right  to  determine  questions  of  fact,  or  did  it  intend  that  the 
reviewing  court  had  the  right  to  reweigh  the  whole  record? 

Insofar  as  the  court  looks  at  the  wdiole  record  for  legal  errors,  that 
is,  of  course,  a  fact.  Insofar  as  Mr.  Digges  asks  if  there  was  any 
intention  on  the  part  of  Congress  that  they  should  give  to  the  review- 
ing court  no  right  to  reverse  if  there  was  any  substantial  evidence, 
it  is  conclusive  that  that  is  just  what  Congress  did  intend.  I  happen 
to  know  because  I  was  here  during  the  hearings  on  that  act,  and  I 
have  read,  reread,  all  of  the  hearings  relating  to  that  act. 

Congress  had  the  precedent  of  the  seventh  amendment  of  the  Con- 
stitution, that  if  there  was  any  substantial  evidence  it  could  not  be 
upset  by  the  courts.  And  that  is  just  what  Congress  put  in,  and  what 
Congress  intended  to  put  in,  and  while  every  conceivable  argument 
was  made  on  every  other  part  of  the  Federal  Trade  Commission  Act, 
that  part  was  never  contested,  because  everybody  assumed  it  was 
j)roper.     So  there  can  be  no  confusion  wdiat  the  intention  was. 

Now,  I  come  to  a  few  statements  of  Mr.  Hoge.  I  am  trying  not 
to  get  too  much  duplication. 

Mr.  Hoge,  on  page  113,  says : 

There  is  now  no  assurance  that  issues  of  fact  are  determined  by  the  weight 
of  the  evidence.  The  Commission  may  say  that  when  it  decides  a  case  it  weighs 
tlje  evidence  and  decides  on  tlie  basis  of  the  preponderance  of  tlie  evidence 
*  *  *  there  is  nothing  in  tliis  act  as  it  now  stands  which  compels  the  Com- 
mission to  decide  the  case  in  the  first  instance  by  the  preponderance  of  the 
evidence. 

I  contend  that  the  phraseology  which  I  have  read  from  section  5 
(b)  of  the  Federal  Trade  Commission  Act,  plus  the  Morgan  decisions 
which  were  rendered  in  1936  and  1041  by  the  Supreme  Court,  abso- 
lutely make  it  the  duty  of  the  Commission  to  decide  according  to  the 
jDreponclerance  of  the  evidence.  But  that  is  not  the  test  of  the  re- 
viewing court. 

I  am  going  to  come  to  the  reviewing  court  later,  because  I  can  see 
that  is  just  what  Mr.  Reece  is  trying  to  ask  me. 

I  am  going  to  tell  you  why,  too.  And  quoting  Mr.  Hoge  once  more, 
I  will  then  come  right  to  the  answer,  Mr.  Reece,  because  I  am  getting 
to  be  almost  a  mind  reader 

Mr.  Reece.  Get  around  to  Judge  Martin's  opinion  in  the  Segal  case. 
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Mr.  Montague.  Mr.  Hoge  said,  at  the  foot  of  page  114 — which,  of 
course,  is  contradicted  by  section  5  (b)  of  the  law,  and  by  the  Morgan 
decisions  tliat  I  have  read — 

The  Commission  says  that  it  applies  the  preponderance  rule,  but  I  say  to  you 
that  there  is  nothing  in  the  act  which  requires  it  and  no  way  in  wiiich  the 
respondent  can  compel  it. 

If  any  Commissioner  ever  made  an  admission  that  he  had  ever 
departed  from  the  preponderance  rule,  you  could  get  him  impeached 
and  get  the  Commission's  ruling  set  aside. 

Mr.  Hoge  quotes  from  the  statement  of  Judge  Martin,  which  is 
contained  in  the  American  Bar  As'^ociation  Journal  of  December, 
1945.  It  is  just  too  bad  that  Mr.  Hoge  should  have  begun  quoting 
only  from  page  G25  of  that  issue,  because  if  he  had  only  quoted  pages 
614  to  624,  and  629  and  643  and  644,  he  would  have  had  quoted  such 
a  complete  answer  to  everything  that  Mr.  Hoge  and  Judge  Martin 
have  said  about  preponderance  of  evidence — and  if  I  may  add,  with 
all  due  respect,  a  complete  answer  to  everything  wliich  has  been 
inquii-ed  by  Congressman  Reece,  as  to  why  a  court  review  of  the  pre- 
ponderance of  the  evidence  was  not  put  into  the  act — that  it  would 
not  have  been  necessary  for  any  one  to  go  any  farther.  It  is  curious 
that  Mr.  Hoge  should  be  quoting  from  625.  and  should  have  omitted 
all  these  other  pages,  because  all  these  other  pages  contain  a  state- 
ment as  to  administrative  procedure  which  has  been  unanimously 
approved  by  the  Administrative  Law  Committee  of  the  American 
Bar  Association,  and  in  which  it  is  stated  what  the  American  Bar 
Association,  which  has  been  discussing  this  question  for  ten  years, 
wants  to  have  as  the  proper  rule  for  the  review  of  cases,  and  they 
absolutely  decide  in  favor  of  the  substantial-evidence  rule,  and  not 
the  preponderance  of  evidence  rule. 

There  is  nothing  radical  about  the  American  Bar  Association,- 
Every  point  which  has  been  raised,  and  every  question  which  Mr. 
Reece  has  asked  me  toda3^  or  ever  before  in  these  hearings,  on  the 
question  of  preponderance  of  evidence,  has  been  threshed  out  in  that 
Committee  of  the  American  Bar  Association,  and  the  final  conclusion 
in  the  bill  which  they  aproved  and  in  the  bill  which  was  approved 
by  the  House  of  the  Delegates  of  the  Association  in  their  December 
1945  meeting,  has  absolutely  nothing  in  it  in  respect  of  a  review  or 
preponderance  of  evidence,  but  they  have  provisions  entirely  endors- 
ing the  substantial-evidence  rule. 

And  simply  to  save  my  voic^e,  I  am  going  to  ask  leave  to  put  in, 
after  I  will  close,  some  statements  on  the  pieponderiuice  of  evidence 
rule  which  have  been  coming  in  recently. 

(The  statements  referred  to  are  as  follows:) 

AdMINISTRATIVK  PROCEDt'RE  IX  GOVERNMENT  AGENCIES — REPORT  OF  THE  COMMITTEE 

ON  Administrative  rROCEDi'RE.  Appointed  by  the  Attorney  General,  at  the 
Request  oe  the  President,  To  Investigate  the  Need  fob  1'rocedubai,  Reform 
IN  Various  Administrative  Tribunals  and  To  Suggest  Improvements 
Therein 

[January  22,  3941,  S.  Doc.  No.  S,  77th  Cong..  1st  sess.] 

appendix  to  statement  of  additional  views  and  recommendations  of  MESSRS. 
M'FARLAND,  STASON,  and  VANDERBILT A  CODE  OF  STANDARDS  OF  FAIR  ADMINIS- 
TRATIVE PROCEDUllE    (217) 

■■t:  H:  tit  'i!  *  if  * 

(e)  Sicope  of  review. — As  to  the  findings,  conclusions,  and  decisions  in  any 
case,  the  reviewing  court,  regardless  of  the  form  of  the  review  proceeding,  shall 
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ouiisider  and  decide  so  far  as  necessary  to  its  decision  and  where  raised  by  the 
parties,  all  relevant  questions  of:  (1)  constitutional  right,  power,  privilege,  or 
ininumity ;  (2)  the  statutory  authority  or  jurisdiction  of  the  agency;  (3)  the 
lawfulness  and  adeipiaiy  (if  procedure:  (4)  tindings,  inferences,  or  conclusions  of 
fact  nnsiippdrted.  npnn  the  whole  record,  by  substantial  evidence;  and  (o) 
administrative  action  otherwise  arbitrary  or  capricious:  Provided,  liou-ciTer, 
That  upon  such  review  due  weight  siiall  be  accorded  the  experience,  technical 
comptence.  si)ecializeil  knowledge,  and  legislative  policy  of  the  agency  involved 
as   well    as   the  discretionary   authority   conferred    upon    it    (246-247). 


U-MFOKM  Al)MINISTKATl\"E  PrOCEDIKE  AcT  ;  NaTIOXAI.  CoXFEItENCE  OF  COMMIS- 
SIONERS ON  Uniform  State  Laws.  Auijust  17-21,  1943.  Ri-iport  of  Special 
Committee  on  UNiFORii  Administrative  Procedire  Act  and  Tentative  Draft 
OF  Uniform  Administrative  Pkocedihie  Act 

special  committee  on  UNIFORM  ADMINISTRATIVE  PROCEDURE  ACT 

E.  Blythe  Stason,  University  of  Michigan  Law  School,  Ann  Arbor,  Mich.,  chair- 
man ;  Robert  T.  Caldwell,  Second  National  Bank  Building,  Ashland,  Ky. ;  Frank 
^L  Clevenger,  Courthouse.  Wilmington,  Ohio ;  Franklin  Corrick,  State  Capitol 
Building,  Topeka,  Kans. ;  Ralph  F.  Fuchs,  Washington  University  Law  School, 
St.  Louis,  Mo. ;  John  Carlisle  Pryor,  T.ima  Building.  Burlington,  Iowa ;  Fred 
B.  Wood.  9£»5  Market  Street.  San  Francisco,  Calif.;  John  H.  Voorhees,  Bailey- 
Glidden  Building,  Sioux  Falls,  S.  Dak. ;  chairman,  Uniform  Civil  Procedure 
Acts  Section  (2). 

******* 
Sec.  2.'!.  Scoi>e  of  review:  The  review  shall  be  conducted  by  the  court  without 
a  jury  and  shall  be  confined  to  the  record,  except  that  in  cases  of  alleged  irregu- 
larities in  procedure  before  the  agency,  testimony  thereon  may  be  taken  in  the 
court.  The  court  may  affirm  the  decision  of  the  agency,  or  may  reverse  or 
modify  it  if  the  substantial  rights  of  the  appellant  have  been  prejudiced  as  a 
result  of  the  administrative  findings,  inferences,  conclusions  or  decisions  being: 

(1)  contrary  to  constitutional  rights  or  privileges;  or 

(2)  in  excess  of  the  statutory  authority  or  jurisdiction  of  the  agency,  or 
affected  by  other  error  of  law ;  or 

(3)  made  or  promidgated  upon  unlawful  procedure;  or 

(4)  unsupported  by  substantial  evidence  in  view  of  the  entire  record  as 
submitted ;  or 

(5)  arbitrary  or  capricious. 

Uix»n  such  review  due  weight  shall  be  accorded  the  experience,  technical  com- 
petence, and  specialized  knowledge  of  the  agency  involved,  as  well  as  discre- 
tionary authority  conferred  upon  it. 

Note. — The  above  section  is  one  of  the  most  important  in  the  act.  The  section 
has  been  adapted  from  the  bill  submitted  by  the  minority  of  the  Attorney  Gen 
eral's  Committee  on  Administrative  Procedure.  (See  sec.  311  (c)  of  S.  674.) 
The  Attorney  General's  Committee  gave  thorough  and  extensive  consideration 
to  the  problems  of  judicial  review,  and  its  conclusions  are  expressed  in  chapter 
VI  (pp.  To-95)  of  its  final  report.  Although  the  majority  of  the  Committee  de- 
ciiled  again.st  any  recommendation  for  '"general  legislation  for  all  agencies  and 
all  determinations  alike,"  the  minority  felt  that  general  definitive  and  clarifying 
legislation  in  the  field  was  desirable.  Their  proposal  (S.  674)  contains  a  carefully 
considered  and  well-formulated  plan  for  that  purpose. 

The  crux  of  any  plan  for  judicial  review  of  the  decisions  of  administrative 
tribuanls  lies  in  the  scope  of  review  to  be  allowed.  During  the  past  two  or  three 
decades  a  heated  controversy  has  centered  arotuid  this  problem,  with  endless 
hours  of  discussion  and  volumes  of  written  material.  Almost  every  court  that 
has  had  to  deal  concretely  with  the  problem  has  vacillated  in  the  cour.se  of  time 
from  one  pole  to  the  other.  The  full  range  of  review  extends  from  a  complete 
trial  de  novo  on  the  one  hand  to  review  limited  to  controverted  questions  of  law 
on  the  other.  The  uniform  act  adopts  the  iwsitiou  of  allowing  full  review  of  con- 
troverted questions  of  law,  but  limited  review  of  questions  of  fact,  with  power  to 
reverse  only  if  there  is  no  substantial  evidence  to  support  the  decision  of  the 
agency.  It  may  be  stated  with  considerable  assiuance  that  this  standard  of  re- 
view approximates  the  norm  in  state  practice  throughout  the  country.  Neces- 
sarily, however,  there  will  be  found  a  considerable  number  of  deviations  from 
the  norm. 
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In  order  to  test  the  language  of  the  section  it  would  be  desirable  to  study  in 
detail  the  statutory  provisions  and  the  cases  on  judicial  review  in  many  different 
states.  It  has  not  been  possible  to  do  this  in  a  thorough  manner,  but  many  cases 
and  many  statutes  have  been  examined,  and  the  numerous  secondary  sources 
have  been  thoroughly  explored.  On  the  basis  of  this  survey  it  is  reasonable  to 
conclude  that  the  provisions  of  the  Uniform  Act  would  fit  satisfactorily  in  almost 
all  situations  and  would  serve  materially  to  clarify  and  strengthen  the  present 
law. 

In  the  Benjamin  report  the  New  York  practice  is  carefully  analyzed  and  de- 
scribed. (See  part  V,  Judicial  Review.)  Commissioner  Benjamin  examines 
the  cases  under  Sec.  1296  of  the  Civil  Practice  Act,  under  section  199  of  the  Tax 
Law,  and  under  the  workmen's  compensation  law.  Although  the  statutory- 
language  governing  review  differs  in  each  case,  the  author  concludes  on  the  basis 
of  the  New  York  decisions  that  the  "substantial  evidence"  rule  prevails  in  each 
instance  so  far  as  fact  determinations  are  concerned.  Moreover,  he  concludes, 
"The  substantial  evidence  rule  represents  what  is,  as  a  matter  of  policy,  the 
desirable  scope  of  judicial  review  of  quasi  judicial  determinations  of  fact" 
(19-21). 

Model  State  Administrative  I*roceditre  Act.  Pkepakkd  .\Nn  Approved  by  the 
N^ATroNAL  Conference  of  Commissioners  on  Uniform  State  Laws,  Approved 
September  9,  1944;  Special  Edition  Prepared  foe  Meeting  of  American  Bar 
Association  September  1944 

(7)  The  court  may  afHrm  the  decision  of  the  agency  or  remand  the  case  for 
further  proceedngs :  or  it  may  reverse  or  modify  the  decision  if  the  substantial 
rights  of  the  petitioners  may  have  been  prejudiced  because  the  administrative 
findings,  inferences,  conclusions,  or  decisions  are : 

(a)  in  violation  of  constitutional  provisions;  or 

(b)  in  excess  of  the  statutory  authority  or  jurisdiction  of  the  agency;  or 

(c)  made  upon  unlawful  procedure;  or 

(d)  affected  liy  other  error  of  law  ;  or 

(e)  unsupported  by  comi>etent,  material,  and  substantial  evidence  in  view 
of  the  entire  record  as  submitted  :  or 

(f)  arbitrary  or  capricious  (7-8). 


American    Bar    Association  :    Special    Committise    on    An:^riNTSTRATivE    Law, 
Legislative   Pkoposal   on   Federal   Administrative   Procedure,    1944 

(f)  Scope  of  review:  With  reference  to  any  action  or  the  application,  threat- 
ened application,  or  terms  of  any  rule  or  order  and  notwitlistanding  the  form 
of  the  proceeding  or  whether  brought  by  private  parties  for  review  or  by 
public  officers  or  others  for  enforcement,  the  reviewing  court  shall  consider  and 
decide,  so  far  as  ne^-essary  to  its  decision  and  where  raised  by  the  parties, 
all  relevant  questions  of  law  arising  upon  the  whole  record  or  such  parts 
thereof  as  may  be  cited  by  any  of  the  parties.  Upon  such  review,  the  court 
shall  hold  unlawful  such  act  or  set  aside  such  application,  rule,  order,  or  any 
administrative  finding  or  conclusion  made,  sanction  or  requirement  imposed,, 
or  permission  or  benefit  withheld  to  the  extent  that  it  finds  them  (1)  arbi- 
trary or  capricious;  (2)  contrary  to  constitutional  right,  power,  privilege,  or 
immunity;  (3)  in  excess  of  statutory  authority,  jurisdiction,  or  limitations  or 
sliort  of  statutory  right,  grant,  privilege,  or  benefit;  (4)  made  or  issued  without 
due  observance  of  procedures  required  by  law:  (5)  unsupported  by  compe- 
tent, material,  and  substantial  evidence,  upon  the  whole  record  as  reviewed  by 
the  court,  in  any  case  in  wliich  the  action,  rule,  or  ordei'  is  required  by  statute 
to  be  taken,  made,  or  issued  after  administrative  hearing,  or  (B)  unwar- 
ranted by  the  facts  to  the  extent  that  the  facts  in  any  case  are  subject  to 
trial  de  novo  by  the  reviewing  court.      (21) 

******* 

Comment  on  subsection  (f)  of  section  9:  A  restatement  of  the  scope  of  review, 
as  set  foi'th  in  subse'-tion  (f),  is  obviou.sly  necessary  lest  the  propo.sed  statute' 
be  taken  as  limiting  judicial  review.  "The  objections  to  judicial  review  have 
been  generally  not  to  its  availability  but  to  its  scope"    (final  report,  Attorne.r 
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Genei-.Tl's  Committee,  p.  80).  The  subsection  does  not  attempt  to  expand  the 
scope  of  judicial  review,  but  at  the  same  time  care  must  be  taken  not  to  reduce 
it  directly  or  by  implication.  Nor  is  it  possible  to  .specify  all  instances  in 
which  judicial  review  may  operate.  Subsectou  (f),  therefore,  seeks  merely  to 
restate  the  several  categores  of  questions  of  law  subject  to  judicial  review. 
Each  category  has  been  recognized  (see  linal  reijort.  Attorney  General's  Com- 
riittee.  pp.  87  et  seq. ).  The  several  categories,  constantly  repeated  by  courts 
in  the  course  of  judicial  decisions  or  opinions,  were  first  estaltlished  by  the 
Supreme  Court  as  the  minimum  requisite  under  the  Constitution  (Interstate 
Commerce  Comnii.sHum  v.  Jllinoi.s  Cent.  R.  Co.,  215  U.  S.  452,  470  (lUlO)  ;  Inter- 
state Commerce  Commission  v.  Union  Pac.  R.  Co.,  222  U.  S.  541,  547  (1912)) 
and  have  also  been  carried  into  State  practice  in  part  at  least  as  the  result 
of  the  identical  due  process  clauses  of  the  Fourteenth  Amendment,  applicalde 
to  the  States,  and  the  fifth  amendment,  applicable  to  the  P>deral  Government 
(New  York  d-  Queens  Gas  Co  v.  McCall,  245  U.  S.  345,  848  (1917)  ). 

A  further  words  of  explanation  may.  perhaps,  be  required  as  to  The  language 
of  the  fifth  category  (administrative  action  unlawful  if  unsupported  by  com- 
petent, material  and  substantial  evidence,  upon  the  whole  record  as  reviewed 
by  the  court,  where  by  statute  an  administrative  hearing  is  required).  First, 
the  words  "upon  the  whole  record"  are  designed  simply  to  assure  that  the 
hearing — if  one  is  required  by  statute — is  truly  a  hearing.  If  agencies  may 
look  only  to  part  of  the  record  of  a  statutory  hearing,  and  ignore  uncontro- 
verted  and  uncontrovertible  evidence,  then  obviously,  the  hearing  is  a  mere 
sham,  the  parties  are  put  to  a  needless  expense  in  participating,  and  judicial 
review  is  nothing  more  than  a  form.  The  language  does  not,  and  is  not  in- 
tended to,  deprive  administrative  agencies  of  authority  to  judge  of  the  credibility 
of  evidence  or  to  appraise  conflicting  evidence.  Secondly,  the  fifth  category 
necessarily  limits  the  substantial  evidence  rule  to  cases  in  which  Congress  has 
required  an  administrative  hearing  upon  which  the  administratve  record  may 
ha  made.  The  sixth  category  expresses  the  correlative  situation  in  which 
Congress  has  not  provided  by  statute  for  an  administrative  hearing  and  conse- 
quently any  relevant  facts  must  be  presented  de  novo  to  original  courts  of 
review  (see  Kessler  v.  Strecker,  307  U.  S.  22,  35  (1939) )'.  It  should  be  noted  that 
the  sixth  category,  in  accordance  with  the  established  rule,  would  permit  trial 
(1e  novo  to  establish  the  relevant  facts  as  to  the  applicability  of  any  rule  and 
as  to  the  propriety  of  adjudications  where  there  is  no  statutory  administrative 
hearing,  but  it  does  not  attempt  to  state  in  what  other  instances  evidence  may 
be  presented  originally  to  courts  of  I'eview  since  the  latter  subject  is  one  which 
the  courts  themselves  have  not  fully  settled  (see  final  report.  Attorney  Gen- 
eral's Committee,  p.  87;  Baltimore  d  ().  R.  Co.  v.  United  t^tates,  298  U.  S.  38, 
368,  372  (1936)  ;  <b'^  Joseph  t<tock  Yards  Co.  v.  United  States,  298  U.  S.  468, 
4S6  (1936)  ;  Morgan  v.  United  States.  304  U.  S.  1,  14  (1938)  ;  United  States  v. 
Idaho,  298  U.  S.  105,  109  (1926  )  )    i  39-40) . 


H.  R.  1203  (SuMNEKs.  JANUAKY  8,  1945).  A  Bill  To  Improve  the  Auministkation 
OP  J  us  1  ICE  BY  Prescribing  Fair  Administbative  Procedure 

(e)  Scope  of  review:  So  far  as  necessary  to  decision  and  where  presented,  the 
reviewing  court  shall  decide  all  relevant  questions  of  law,  interpret  constitu- 
tional and  statutory  provisions,  and  determine  the  meaning  or  applicability  of 
the  terms  of  any  agency  action.  It  shall  (A)  direct  or  comi)el  agency  action 
unlawfully  withheld  or  unreasonably  delayed  and  (B)  hold  unlawful  and  set 
aside  agency  action  found  (1)  arbitrary,  capricious,  or  otherwise  not  in  accord- 
ance with  law;  (2)  contrary  to  constitutional  right,  power,  privilege,  or  im- 
munity; (3)  in  excess  of  statutory  jurisdiction,  authority,  or  limitations,  or 
short  of  statutory  right;  (4)  without  due  observance  of  procedure  required  by 
law;  (5)  unsupported  by  competent,  material,  and  substantial  evidence  upon  the 
whole  agency  record  as  reviewed  by  the  court  in  any  case  subject  to  the  require- 
ments of  sections  7  and  8;  or  (6)  unwarranted  by  the  facts  to  the  extent  that  the 
facts  in  any  case  are  subject  to  trial  de  novo  by  the  reviewing  court.  The  rele- 
vant facts  shall  be  tried  and  determined  de  novo  by  the  original  court  of  review- 
in  all  cases  in  which  adjudications  are  not  required  by  statute  to  be  made  upon 
agency  hearing  (17-18). 
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H.  R.  4941  (SuMNERS,  December  10, 1945),  a  Bill  To  Impkove  the3  Administration 
OF  Justice  by  Presckibing  Fair  Administrative  PROCEi>UBB 

Scope  of  review  :  So  far  as  necessary  to  decision  and  where  presented,  the 
reviewing  court  sliall  decide  all  relevant  questions  of  law,  interpret  constitutional 
and  statutory  provisions,  and  determine  the  meaning  or  applicability  of  the  terms 
of  any  agency  action.  It  shall  (A)  comi)el  agency  action  unlawfully  withheld 
or  unreasonably  delayed;  and  (B)  hold  unlawful  and  set  aside  agency  action, 
findings,  and  conclusions  found  to  be  (1)  arbitrary,  capricious,  or  otherwise  not 
in  accordance  with  law;  (2)  contrary  to  constitutional  right,  power,  privilege,  or 
immunity  ;  (3)  in  excess  of  statutory  jurisdiction,  authority,  or  limitations,  or 
short  of  statutory  right;  (4)  without  observance  of  procedure  required  by  law; 
(5)  unsupported  by  substantial  evidence  in  any  case  subject  to  the  requirements 
of  sections  7  and  8  or  otherwise  reviewed  on  the  record  of  any  agency  hearing 
provided  by  statute;  or  (G)  unwari-anted  by  the  facts  to  tlie  extent  ttiat  the 
facts  are  subject  to  trial  de  novo  by  the  reviewing  court.  In  making  the  fore- 
going detemiinations  the  court  shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  the  parties,  and  due  account  shall  be  taken  of  the  rule 
of  prejudicial  error  (18-19). 

The  Court  of  Appeals  of  the  State  of  New  York  now  evinces  reluctance  to 
review  on  the  facts  the  judgments  of  lower  courts  and  the  findings  and  orders  of 
administrative  agencies,  even  when  the  New  York  statutes  expressly  authorize  the 
court  of  appeals  to  do  so. 

People  ex  rel.  New  York  d  Queens  Gas  Company  v.  McCall  (219  N.  Y.  84, 
Oct.  3,  1916,  affirmed  245  U.  S.  345) . 

Matter  of  Elimination  of  Grade  Crossings  of  New  York  Central  Railroad 
Co.  (2.55  N.  Y.  320.  Jan.  6,  1931). 

Matter  of  P.  S.  I.  Transp.  Co.  v.  P.  S.  Com.  (2,58  N.  Y.  455,  459,  461,  March  3, 
1932). 

Matter  of  Niagara^  Falls  Potver  Co.  v.  Water  Potcer  and  Control  Conunis- 
sion  (267  N.  Y.  265,  278,  April  23,  1935). 

People  ex  rel.  Consol.  Water  Co.  v.  Maltbie  (275  N.  Y.  357,  366.  July  13, 
1937). 

Matter  of  City  of  Syracuse  v.  Gihbs  (283  N.  Y.  275,  290'.  July  24,  1940). 
Matter  of  Colder  v.  Graves   (261  A.  D.  90,  Jan.  8,  1941 ;  affirmed  without 
opinion,- 286  N.  Y.  643). 

Aerated  Products  Co.  v.  Godfrey  (290  N.  Y.  92,  99,  March  4,  1943). 
Harrington  v.  Harrington  (290  N.  Y.  126,  March  11,  1943). 
Drivas  v.  Lekas  (292  N.  Y.  204,  20S,  March  10,  1944). 

Henry  Cohen,  Reluctance  of  the  N.  Y.  Court  of  Appeals  to  Reineio  Facts 
(44  Columbia  Law  Pvev.,  352.  May  1944). 

Robert  M.  r)enjamin.  Commissioner  under  section  8  of  Executive  Law, 
Reix)rt  to  Gov.  H.  H.  Lehman  on  Administrative  Adjudication  in  the  State 
of  New  York,  March  1942 ;  181-194,  328-368. 
Commissioner  Benjamin  in  his  report  (p.  1)  quotes  Governor  Lehman's  January 
1939  annual  message  to  the  legislature,  as  follows:  "In  launching  extensive 
social  and  labor  programs,  we  have  resorted  more  and  more  to  quasi-judicial 
determination  b.v  administrative  agencies.  At  the  last  election  the  people  re- 
jected a  pi'oposal  for  the  judicial  review  of  the  facts  as  well  as  of  the  law  of 
virtually  all  decisions  of  administrative  officers  and  agencies. 


Administrative  Procedure  in  Govbirnment  Agencies.  Report  of  the  Committee 
ON  Administrative  Procedube,  Appointed  by  the  Attorney  General,  at  the 
Request  of  the  President,  to  In\tsstigate  the  Need  for  Procedural  Reform 
IN  Various  Administrative  Tribunals  and  to  Suggest  Improvements  Thehietn. 
January  22,  1941,  Senate  Document  No.  S,  Seventy-seventh  Congress,  First 
Session 

ADDITIONAI-  VIEWS  AND  RECOMMENDATIONS  OF  MESSRS.  M'FARLAND,   STASON,  AND 

VANDERBILT   (20."',) 

*  a:  \il:  *  if  *  * 

Footnote,  page  210:  "The  Communications  Act  of  1934  provides  with  respect  to 
pei-iiiits  and  licenses  'that  the  review  by  the  court  shall  be  limited  to  questions 
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of  law  and  that  findings  of  fact  by  the  Commission,  if  supported  by  substantial 
evidence,  shall  be  conclusive  unless  it  shall  clearly  apijear  that  the  findings  of  the 
Commission  are  arbitrary  or  capricious.'  The  Federal  Trade  Commission  Act 
provides  that  'the  findings  of  the  Commission  as  to  the  facts,  if  supported  by 
evidence,  shall  be  conclusive.'  The  National  Labor  Relations  Act  contains  a 
similar  provision.  The  Securities  and  Exchange  Act  provides  that  conclusiveness 
shall  attach  to  the  findings  of  the  Commission  as  to  the  facts  if  they  are  'supported 
by  substantial  evidence.'  Similar  phraseology  is  found  in  the  case  of  the  Federal 
Alcohol  Administration  Act,  the  Federal  Power  Act,  the  Fair  Labor  Standards 
Act,  and  the  Bituminous  Coal  Act.  The  Interstate  Commerce  Act  provides  as  to 
reparations  cases  that  the  findings  of  the  Commission  shall  be  'prima  facie  evi- 
dence of  the  matters  recited  therein.  Under  the  Walsh-Healey  Act  the  findings  of 
the  Secretary  of  Labor  are  conclusive  'if  supported  by  the  preponderance  of  the 
evidence.'  Under  the  Commodities  Exchange  Act,  orders  of  the  Commission 
reviewing  or  revoking  designations  of  contract  markets  must  be  supported  'by  the 
weight  of  the  evidence.'  " 

Mr.  Montague.  First  of  all.  Dean  Stason,  with  Arthur  Vanderbilt, 
clean  of  the  New  York  University  Law  School,  for  whom  Mr.  Reece 
and  I  have  great  respect,  accepted  the  substantial-evidence  rule  and  not 
the  preponderance-of -evidence  rule  in  1941. 

Mr.  Reece.  Mr.  Chairman,  I  appeal  to  the  patience  of  the  Chair  for 
permission  to  ask  you  one  more  question. 

Mr.  Montague.  It  may  mean  I  will  have  to  come  back  tomorrow,  or 
you  will  have  to  sit  beyond  12  o'clock. 

Mr.  Reece.  It  is  on  that  subject  to  which  you  refer. 

Has  the  Commission,  in  your  knowledge,  had  any  jSndings  which 
have  been  overruled  by  the  courts,  except  in  those  cases  where  it  stated 
that  there  was  no  evidence  to  suppoi't  the  findings,  such  as  the  Carlay 
case,  in  which  it  said  there  is  no  evidence  in  this  record  to  support  a 
finding,  and  in  the  Dearborn  case,  in  which  it  said,  admittedly,  there  is 
no  direct  proof  in  support  of  this  finding. 

What  I  have  in  mind  in  asking  the  question  is,  do  the  decisions  of 
the  courts  in  these  appeal  cases  indicate  that  the  Commission  had  been 
overruled  except  in  the  cases  where  it  was  held  that  there  was  no  evi- 
dence to  support  the  finding? 

Mr.  Montague.  The  Commission  was  overruled  many  times  on  ques- 
tions of  law. 

Mr.  Reece.  You  can  extend  your  remarks  to  make  reference  to  that, 
if  you  so  desire. 

Mr.  Montague.  It  is  very  frequently  overruled  on  questions  of  law, 
but  the  full  effect  of  the  substantial-evidence  rule 

Mr.  Reece.  In  order  to  clarify  the  question,  I  mean  overruled  on 
questions  of  fact,  and  I  am  not  referring  to  overruled  on  questions  of 
law. 

Mr.  Montague.  When  I  say  substantial.  I  mean  more  than  a  scin- 
tilla. The  repeated  decisions  of  the  Supreme  Court  of  the  United 
States  on  that  subject  are  to  this  effect,  it  has  to  be  substantial,  but  if 
there  is  substantial  evidence  supporting  a  finding,  ever  since  1791,  it 
cannot  be  overturned  in  the  case  of  a  civil  suit  on  the  Federal  side,  and 
the  same  rule  applies  in  the  cases  before  the  Federal  Trade  Commis- 
sion.    That  is  absolutely  true.     No  question  about  that  whatsoever. 

And  I  emphasize  that  the  American  Bar  Association,  after  studying 
this  question  for  10  years,  through  its  administrative  law  committee, 
unanimously  ajDproved  a  rule  identical  with  what  I  am  telling  you.  the 
substantial-evidence  rule.     That  is  all  they  are  asking  for.     It  is  all 

85257 — 46 15 
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that  is  asked  for  in  the  McCarran-Sumners  bill.     It  is  all  that  has  been 
asked  for  by  bills  which  have  been  supported  by  Dean  Stason. 

With  reference  to  Dean  Stason,  it  is  a  little  difficult  to  harmonize 
some  of  the  things  previously  said  by  him  and  with  your  permission, 
I  will  put  in  a  bill  which  he  endorsed,  in  fact,  he  drafted  it,  he  being 
chairman  of  the  Committee  on  Uniform  Administrative  Procedure  for 
the  States,  in  which  he  not  only  endorsed  the  substantial-evidence  rule, 
and  did  not  have  any  approval  at  all  for  the  preponderance  of  the 
evidence  rule  for  review,  but  also  stated  why,  and  then  another  re- 
draft of  tliat  bill  in  which  he  retained  the  substantial-evidence  rule. 

And  I  have  here  an  analysis  of  the  successive  proposals  that  have 
come  up  in  the  American  Bar  Association,  so  that  everything  which 
lias  been  suggested  by  Congressman  Reece,  everything  that  you  are 
suggesting,  is  simply  old  straw  that  has  been  threshed  over  by  a  great 
many  people  who  are  just  as  strongly  Republican  as  you  and  I  are, 
and  do  not  have  any  more  use  for  Democrats,  the  New  Deal,  or  any- 
thing else,  than  you  and  I  do  but  have  all  finally  come  back  to  the  point 
that  this  substantial-evidence  rule  is  all  right  as  it  stands.  And  insofar 
as  you  are  now  trying  to  overturn  this,  and  to  put  in  the  preponder- 
ance-of -evidence  rule,  you  are  putting  up  something  which  I  tried  just 
as  hard  as  anybody  else  in  the  American  Bar  Association,  10  years 
ago,  to  get  over,  but  I  became  converted,  and  so  have  all  of  the  rest  of 
them  become  converted,  and  they  have  approved  this  substantial-evi- 
dence rule,  wdiich  is  against  the  proposition  that  you  are  putting  up 
very  manfully  and  persistently,  but  which,  as  I  say,  is  absolutely  just 
as  ineffective  if  you  were  to  go  out  and  argue  that  the  automobile,  as 
you  see  it  in  the  street,  today  ought  to  go  back  to  the  electric  buggy 
automobile  of  the  lOOtVs. 

This  subject  has  been  discussed  by  a  great  many  minds  by  no  means 
in  favor  of  administrative  tribunals  or  agencies  or  anything  else  like 
them,  and  the  final  conclusion  they  have  all  come  down  to  is  that  the 
preponderance-of -evidence  rule  is  not  the  kind  of  thing  to  have,  and 
that  the  substantial  evidence  is  what  the}^  have  got  to  have,  and  I  will 
put  that  in. 

There  is  just  one  more  thing,  and  I  will  curtail  my  remarks,  and 
then  I  will  finish. 

It  occurred  to  me  Saturday  just  before  coming  doAvn  here  that  I 
might  be  able  to  find  a  letter  which  might  be  of  a  little  interest  to  this 
committee.  I  have  done  a  great  deal  of  writing  on  this  subject,  and 
curiously  enough,  a  good  deal  of  my  writing  has  been  in  Dean  Stason's 
own  Michigan  Law  Review,  and  as  I  have  shown  you  here,  it  is  pretty 
difficult  to  reconcile  the  kind  of  bills  that  Dean  Stason  has  been  ap- 
proving with  some  of  the  things  he  says  here. 

I  do  not  pretend  to  know  what  the  answer  is,  but  I  will  put  it  in 
some  of  his  writings,  and  let  you  try  to  decipher  it. 

He  has  been  advocating  this  substantial-evidence  rule,  in  spite  of 
the  contrary  impressions  you  may  have  gotten  from  his  testimony  here. 

I  happened  to  discuss  this  subject  with  Chief  Justice  Stone,  whom 
I  knew  years  before  he  ever  came  to  Washington,  and  I  sent  him  an 
article  which  I  had  published  in  the  February,  1942  issue  of  the  Mi- 
chigan Law  Review,  Dean  Stason's  own  law  school,  in  which  I  dis- 
cussed this  Attorney  General's  Committee's  report,  showing  how  Dean 
Stason  there  supported  the  substantial-evidence  rule,  and  then  I  called 
Chief  Justice  Stone's  attention  to  a  commissioner  who  had  been  ap- 
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pointed  by  Governor  Lehman  in  New  York  to  look  into  (he  whole 
question  of  the  administrative  agencies  in  the  State  of  New  York,  and 
what  sliould  be  the  scope  of  judicial  review. 

We  had  in  New  York,  in  11)38,  a  constitutional  convention.  Those" 
were  the  years  when  I  was  all  for  preponderance  of  evidence.  Con- 
gressman Keece,  just  like  you,  and  on  the  floor  of  that  constitutional 
convention,  there  was  a  light  to  put  into  the  constitution  the  right  of 
judicial  review  by  a  preponderance  of  the  evidence.  That  hght  was 
carried  on  by  Surrogate  James  A.  Foley,  who  recently  died,  and  whom 
we  all  knew  in  New  York,  and  greatly  respected.  While  he  w^as  in 
Tammany  and  I  am  a  Republican,  a  Union  League  Chib  member,  I 
worked  all  that  summer  getting  material,  just  as  I  suppose  Jimmie 
Hoge  is  giving  material  to  you.  Congressman  Reece,  trying  to  battle 
for  this  preponderance  of  evidence  rule.  And  what  we  put  in,  trying 
to  get  that  thing  over,  got  this  far  in  the  constitutional  convention, 
that  Judge  Folej^  got  the  constitutional  convention  to  agree  that  the 
proposal  as  to  whether  there  should  be  or  should  not  be  that  kind  of 
i-eview  should  be  submitted  to  a  popular  vote. 

Although  we  have  in  New  York  judicial  service  on  the  facts  of  all 
Supreme  Court  decisions  in  the  Appellate  Division,  so  that  people  in 
New  York  are  far  more  familiar  with  the  preponderance  of  evidence 
rule  than  are  other  people  of  other  States,  we  were  overwhelmingly 
licked  in  the  referendum  in  the  fall  of  1938. 

The  people  of  the  State  of  New  York  rejected  the  suggestion  that 
there  should  be  any  review  of  the  administrative  decisions  by  a  pre- 
ponderance of  the  evidence.  Immediately  after  that,  Governor  Leh- 
man appointed  a  Commissioner  under  what  we  call  the  Moreland  Act 
to  go  into  the  whole  subject  of  the  administrative  agencies  in  New 
York,  and  eventuall)',  the  Commissioner  came  through  with  a  report, 
and  I  took  occasion  to  write  to  the  Chief  Justice  and  call  his  attention 
to  it. 

The  Chief  Justice  previously  had  seen  the  article  which  I  had 
written  in  the  February  1942  Michigan  Law  Review,  and  I  got  back 
from  him  this  letter.  It  belongs  in  a  collection  of  autograph  letters 
that  I  have  been  collecting  for  a  number  of  years,  comprising  judges 
and  statesmen  for  about  300  years,  and  the  whole  collection,  I  hope, 
will  eventually  go  to  the  New  York  Library,  but  this  letter  will  be  of 
interest  to  you.  It  is  on  the  letterliead  of  the  Sui)reme  Court  of  the 
United  States,  Chambers  of  the  Chief  Justice,  October  19, 19-42  : 

Dkar  Me.  Montague:  Thank  you  for  your  letter  bringing  to  my  attention  Cum- 
missioner  Robert  M.  Eenjamius  report  on  administrative  adjiuliealion  in  the 
State  ol!  New  York. 

I  have  not  seen  the  report  but  I  shall  get  hold  of  it  at  the  first  opportunity 
and  I  shall  look  forward  to  seeing  your  review  of  it. 

I  did  later  publish  that  review,  which  appears  in  the  February  194S 
Michigan  Law  Review. 

As  I  say,  my  relations  with  Dean  Stason  are  very  friendly,  and  I 
have  a  great  admiration  for  him. 

Going  on  with  tlie  letter  of  Chief  Justice  Stone : 

Making  the  administrative  agency  function  as  it  should  is  the  big  prbolem  of 
lawyers,  and  I  am  glad  to  see  more  attention  being  directed  to  that  problem  an<i 
less  to  finding  ways  and  means  of  strangling  such  agencies. 
Yours  sincerely, 

Haulxn  F.  Stoxe. 
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Mr.  Rabin.  You  know  of  no  provision  of  law  that  prohibits  an 
attorney  from  taking  a  retainer  for  appearing  before  a  committee 
like  this? 

Mr.  Montague.  Not  at  all.  I  merely  want  to  say  they  are  good 
attorneys.  Of  course,  they  have  the  right.  In  the  old  days  I  used 
to  do  the  same  thing. 

Mr.  Rabin.  It  does  not  follow,  merely  because  a  man  has  a  retainer 
in  his  pocket,  that  he  is  trying  to  mislead  this  committee,  does  it  ? 

Mr.  Montague.  I  do  not  think  he  is  necessarily  trying  to  deceive 
the  committee,  but  I  do  not  think  he  conceives  it  his  duty  to  bring  out 
things  which  are  contrary  to  the  things  which  his  clients  want  to  put 
into  the  statute  book. 

Mr.  Rabin.  Is  that  your  standard  when  you  practice  law ;  is  that 
the  standard  you  adopt  when  you  practice  law  ? 

Mr.  Montague.  I  am  frank  to  say,  I  must  say  it  is  pretty  difficult, 
with  all  of  my  friendship  and  all  of  my  admiration  of  these  lawyers, 
to  understand  why  they  can  come  down  here  and  say  to  this  committee 
that  the  Federal  Trade  Commission  does  not  decide  or  try  to  decide 
according  to  preponderance  of  evidence.  I.t  is  just  impossible  for  me 
to  conceive  anybody  ever  saying  that,  because  those  very  men,  when 
they  argue  a  case  before  the  Commission  discuss  preponderance  of 
evidence. 

Mr.  Rabin.  I  address  my  questions  not  particularly  with  respect  to 
what  these  witnesses  have  said,  but  I  address  my  questions  as  to  the 
standard  that  attorneys  should  adopt. 

I  want  to  know  whether  you  consider  it  necessary  for  an  attorney 
to  conceal  part  of  the  truth  or  the  whole  truth  merely  because  he  has 
a  retainer  in  his  pocket  ?  I  am  talking  not  about  what  these  attorneys 
have  done,  but  the  general  standard. 

Mr.  Montague.  I  cannot  conceive  of  how  a  lawyer  can  come  before 
you  and  make  those  statements. 

Mr.  Rabin.  I  am  not  talking  about  these  lawyers.  I  am  talking 
about  the  general  standard. 

Mr.  Montague.  I  will  say  that  the  general  standard — let  me  put  it 
this  way :  If  any  of  those  lawyers  in  New  York  City,  before  anyone  in 
any  public  hearing,  had  ever  intimated  that  any  judge  in  New  York 
County,  or  any  triers  of  the  fact  in  New  York  County,  did  not  search 
for  the  preponderance  of  the  evidence,  but  merely  tried  to  find  such 
shreds  that  they  could  to  hang  a  decision  on,  because  they  could  slip 
by  with  it,  two  things  would  immediately  happen : 

First,  the  newspapers  would  comment  on  that  statement. 

Next,  the  Bar  Association  would  get  busy. 

The  Bar  Association  would  immediately  come  to  the  defense  against 
that  kind  of  a  charge  made  against  those  judges,  and  would  then  take 
disciplinary  action  against  those  statements  being  made  by  the  lawyers. 

For  some  reason  or  other,  these  gentlemen  seem  to  think  that  they 
can  make  charges  of  that  serious  character  against  members  of  the 
Federal  Trade  Commission,  which  they  would  not  dare  or  even  think  of 
making  in  respect  to  any  judge. 

That  may  indicate  an  answer  to  your  question. 

I  do  not  think  those  are  good  standards,  but  I  do  not  enforce  my 
standards  aefainst  them. 
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Mr.  Rabix.  You  did  not  answer  my  question,  because  I  specifically 
excluded  from  my  question  the  specific  references  made  by  these  law- 
yers who  came  before  us. 

I  would  like  to  know  w^iat  you  consider  the  standard  to  be,  and 
whether  you  consider  that  it  must  necessarily  follow  that  because  a 
lawyer  has  a  retainer  in  his  pocket,  that  he  must,  or  should,  or  may 
make  a  misstatement  to  this  committee  or  to  conceal  the  whole  truth 
or  conceal  part  of  the  truth. 

Does  that  necessarily  follow  ? 

Mr.  Montague.  I  will  say  it  is  an  excuse.  I  do  not  say  it  justifies 
him.  I  will  say  this,  in  my  day  I  never  did  it,  but  these  gentlemen, 
I  just  cannot  reconcile  their  behavior  with  behavior  which  is  perfectly 
standard  behavior  to  be  expected  of  any  lawyer  referring  to  any 
judge,  and  I  suggest  that  the  same  standard  should  apply  before  they 
make  a  serious  charge  like  that  against  the  Federal  Trade  Commission. 

Mr.  Rabin.  The  reason  I  ask  that  question  is  for  the  benefit  of  the 
bar.  I  do  not  want  anybody  to  think  that  it  is  the  lawyer's  duty, 
whether  he  represents  a  client  before  a  court,  or  whether  he  represents 
a  client  before  a  committee  of  this  kind,  to  mislead  or  conceal. 

I  do  not  think  that  is  the  standard — just  a  minute — I  do  not  think 
that  is  the  standard,  and  if  these  lawyers  have  done  it,  and  incidentally, 
I  want  to  say  I  do  not  agree  M'ith  you  that  they  have,  but  if  these 
lawyers  have  done  it,  then  I  do  not  think  that  they  are  complying  with 
the  standard  of  ethics  set  up  by  lawyers  generally. 

Mr.  Montague.  I  am  very  fearful  they  have  violated  the  standards 
you  have  described. 

Mr.  Rabin.  Coming  down  to  this  rule  of  the  preponderance  of  the 
evidence,  I  just  want  to  say  that  I  heard  Dean  Stason's  testimony,  and 
I  did  not  come  to  the  conclusion,  in  spite  of  what  has  been  said,  that 
he  has  departed  from  the  substantial-evidence  rule. 

I  came  to  the  conclusion  that  what  he  said  was  that  he  believes  the 
substantial-evidence  standard  to  be  a  good  one,  provided  the  admin- 
istrators, in  their  work,  have  certain  safeguards  thrown  around  the 
hearings. 

You  and  I  agree  that  perhaps  there  could  be  certain  safeguards 
thrown  around  them. 

Mr.  Montague.  What  you  say  will  be  borne  out  by  what  I  shall 
give  to  the  stenographer. 

Mr.  Rabin.  Am  I  wrong  in  that  construction? 

Mr.  Montague.  I  do  not  think  so. 

I  have  read  over  Dean  Stason's  testimony,  and  I  have  been  in  very 
frequent  correspondence  with  him.  I  have  done  a  great  deal  of  speak- 
ing on  this  subject  before  various  bar  associations  and  Dean  Found, 
who  has  been  quoted  here,  I  have  been  on  the  platform  with  Dean 
Found,  and.  therefore,  I  have  in  my  files  a  very^  complete  record  of 
what  Dean  Stason  has  suggested,  and  reading  that  over,  it  is  unmis- 
takable that  he  does  not  want  a  departure  from  the  substantial  evi- 
dence rule,  and  I  will  take  the  liberty  of  putting  those  statements  in. 

^Ir.  Rabin.  The  conclusion  arrived  at  in  his  testimony  was  that  he 
was  not  for  this  bill,  and  only  this  bill — that  he  believed  that  the  sub- 
stantial-evidence rule  to  be  a  good  one,  provided  there  be  some  safe- 
guards to  be  thrown  around  it. 
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Mr.  IMoNTAGTjE.  This  applies  also  to  Arthur  Vanderbilt.  I  am 
speakiiifi:  of  the  minority  in  the  Attorney  General's  committee  that 
reported  in  1041.  While  the  American  Bar  Association's  commit- 
tee on  administrative  law  was  originally  a  long  way  off  from  that,  they 
finally  unanimously  came  around  with  the  views  that  you  cannot  have 
this  preponderance-of -evidence  rule,  and  that  you  must  have  the  sub- 
stantial-evidence rule. 

Mr.  O'HsRA,  The  American  Bar  Association  committee  has  been 
studying  this,  has  sort  of  changed  around,  like  the  chameleon  a  good 
denl  on  this  question,  have  they  not;  finally,  they  have  gotten  to  a 
point  where  the  Attorney  General  wrote  that  he  thought  it  was  a  good 
rule,  is  that  not  true,  as  a  matter  of  fact? 

Mr.  Montague.  It  is  not  quite  true. 

The  American  Bar  Association  finallv  sold  the  Attorney  General. 
T  went  over  that  just  a  year  ago  with  Dean  Found,  who  is  the  ex- 
dean  of  the  Harvard  Law  School,  and  I  presume  he  has  been  the  spark 
plug  of  the  whole  American  Bar  Association  agitation  on  this  sub- 
ject, and  he  first  started  off  on  the  idea  of  having  a  preponderance-of- 
evidence  rule. 

I  said  to  Dean  Pound  when  we  were  both  speaking  in  Providence 
on  this  subject,  in  a  forum  on  administrative  law,  I  said,  "Dean  Pound, 
are  you  now  in  favor  of  this  McCarran-Sumners  bill?" 

He  said,  "After  full  consideration,  I  am." 

And  I  will  put  into  the  record  some  authorities  to  indicate  why 
that  thing  is  so.  It  is  merely  because,  if  you  put  this  preponderence  of 
evidence  rule  in  the  law,  the  courts  just  would  not  ])ay  any  attention 
to  it  anyway,  because  they  cannot  read  over  this  whole  thing  again. 
They  do  not  want  it. 

And  the  suggestion  made  by  one  of  the  witnesses  that  the  courts 
were  dissatisfied  with  the  substantial  e^vidence  rule  is  all  untrue. 

I  meet  a  great  number  of  judges  who  know  that  administrative  law 
practice  before  administrative  bodies  is  my  specialty.  They  have 
talked  to  me  repeatedly  about  this. 

I  have  talked  with  a  great  number  of  circuit  court  of  appeals 
judges  and  other  judges  in  New  York,  and  there  is  not  one  who  is  in 
favor  of  this  preponderance  of  evidence  rule. 

When  they  say,  "We  might  decide  it  the  other  way."  that  is  just  what 
they  say  in  respect  to  the  jury,  but  that  does  not  mean  they  want 
the  power.  They  do  not  want  the  power.  They  would  not  exercise 
it  if  they  had  it. 

And  when  I  was  speaking  2  months  ago  in  New  York,  in  this  ad- 
dress of  mine  which  was  serially  reported  in  the  New  York  Law 
Journal,  I  put  into  it  something  about  this  which  has  here  been 
discussed,  and  there  was  an  editorial  in  the  Journal  about  it.  As 
Congressman  Rabin  well  knows,  the  appellate  division  of  New  York 
has  the  right,  as  you  know,  to  review  the  weight  of  evidence  again,  but 
the  court  of  appeals,  to  discussing  the  appellate  division's  right  to  de- 
termine the  weight  of  evidence,  in  respect  to  some  of  the  administrative 
agencies,  has  refused  to  let  the  appellate  division  set  aside  the  findings 
and  the  orders  of  those  agencies,  even  though  the  appellate  division 
wished  to  decide  according  to  the  weight  of  evidence.  The  court  of 
appeals  seems  to  say,  "We  will  disregard  that."     In  other  words,  the^e 
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is  a  pulling  away  from  the  preponderance  of  evidence  rule  in  the  State 
of  New  York. 

I  am  going  to  put  some  devisions  on  this  point  into  the  record  here. 

They  have  attracted  so  much  attention  that  there  was  recently  an 
article  in  the  Columbia  Law  Review  about  the  reluctance  of  the 
courts  to  review  questions  of  fact. 

Mr.  O'Hara.  On  that  question  of  the  reluctance  of  the  court,  with 
no  reflection  upon  the  courts,  it  is  an  easy  way  out,  is  it  not  i 

Mr.  Montague.  That  is  it  exactly. 

Mr.  O'Hara.  It  does  not  necessarily  mean  that  substantial  justice 
has  not  been  done  ? 

Mr.  Montague.  It  merely  is  just  like  when  I  invite  you  to  dinner, 
and  you  don't  say,  "I  am  tired  and  do  not  want  to  come,"  but  you 
say,  "I  have  another  engagement" ;  it  does  not  mean  that  you  would 
necessarily  come  if  3"0u  had  no  engagement.  It  is  the  usual  thing  that 
courts  always  say. 

Judge  Hand  discussed  this  subject  as  much  as  10  years  ago,  as  to 
how  impossible  it  would  be,  if  you  should  make  it  the  reviewing  court's 
duty  to  review  on  the  preponderance  of  the  evidence  these  findings 
as  they  come  up  from  the  commissions  and  other  courts. 

I  apologize  for  taking  up  so  much  of  your  time. 

Mr.  Rabin.  M3'  experience  has  been  that  the  judges  are  glad  that 
they  do  not  have  that  right ;  they  are  glad  that  they  do  not  have  that 
right  in  many  instances. 

Mr.  jNIontague.  Enthusiastically  glad. 

Mr.  Reece.  AVith  reference  to  the  interpretation  that  has  been  put 
upon  the  testimony  of  some  of  the  proponents  who  have  appeared  be- 
fore the  committee,  do  you  feel,  when  an  attorney  appeals  from  the 
decision  of  the  judge  on  the  grounds  that  the  decision  is  contrary  to 
the  weight  of  the  evidence,  that  that  is  a  reflection  upon  the  court? 

Mr.  Montague.  I  can  tell  you  that  anybody  who  would  make  in 
respect  of  any  judge  the  statements  that  have  been  made  here  before 
you,  in  which  three  times  Congressman  Rabin  asked  Mr.  Hoge  if  the 
Commission  did  not  try  to  decide  by  the  preponderance  of  the  evi- 
,dence  rule,  and  Mr.  Hoge  each  time  came  back,  not  with  the  state- 
ment "yes,"  but  with  statements  giving  the  irresistible  impression,  as 
you  read  that  testimony,  that  that  is  just  what  they  do  not  try  to  do, 
I  say  that  charge  would  result  in  disciplinary  procedure,  if  made  by 
Mr.  Hoge  regarding  any  judge  in  New  York  County. 

]Mr.  Sadowski.  Thank  you,  Mr.  Montague. 

It  has  been  a  very  fine  statement. 

Mr.  Montague.  I  thank  you  very  much  for  your  patience. 

I  would  like  to  specifically  name  the  Commissioner  whom  I  men- 
tioned: that  is.  Commissioner  Benjamin — Robert  M.  Benjamin  who 
is  well  known.  I  am  sure,  to  Congressman  Rabin,  and  I  would  like  to 
pay  a  tribute  to  him. 

^lay  I  also  make  the  suggestion,  Mr.  Chairman,  that  you  ask  or 
permit  the  Federal  Trade  Commission  to  put  in  pages  615  to  624  and 
629  and  613  and  644  of  the  December  1945,  American  Bar  Association 
Journal,  because  those  pages  summarize  everything  which  has  been 
done  for  10  years  in  the  Bar  Association.  They  state  the  substantial 
evidence  rule  which  they  approve  of,  and  it  is,  as  I  say,  the  law 
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entirely  as  it  now  stands,  so  far  as  the  substantial  evidence  rule  is 
concerned. 

Those  pages  are  certainly  worthy  of  far  more  importance  as  indi- 
cating the  changed  view  of  men  who  have  studied  it,  approaching  it 
just  as  I  first  approached  it,  from  the  opposite  side. 

Mr.  Sadowski.  The  Chair  will  grant  you  permission  to  include  those 
articles. 

Mr.  Montague.  You  should  certainly  see  them.  The  consist  of 
the  pages  right  next  to  the  pages  which  have  been  read  to  you  by  Mr. 
Hoge  and  Congressman  Reece  from  that  same  issue. 

(Following  are  the  pages  in  December  1945  American  Bar  Asso- 
ciation Journal  which  are  referred  to  by  Mr.  Montague:) 

Senate  Judiciary  Committee  Reports  Administratite  PROOEDrRE  Bill 

An  important  step  toward  the  accomiplishment  of  long-needed  reforms  in 
administrative  law  and  procedure,  for  which  the  American  Bar  Association  and 
other  public  organizations  have  worked  for  many  years,  was  taken  on  Monday, 
November  19,  when  the  Senate  Committee  on  the  Judiciary  reported  favorably 
for  the  action  of  the  Senate  of  the  United  States  the  proposed  Administrative 
Procedure  Act  (S.  7)  as  revised. 

The  association's  special  committee  on  administrative  law,  of  which  Carl 
McFarland,  of  Washington,  D.  C,  is  the  chairman,  has  approved  unanimously 
the  text  so  reported,  as  meritorious  and  as  responsive  to  the  declared  position, 
and  in  furtherance  of  the  policies,  of  the  American  Bar  Association.  Members 
of  the  Association  will  hail  the  committee's  action  with  great  satisfaction, 
and  will  study  the  report  and  the  bill  with  keen  interest. 

In  recommending  the  enactment  of  the  measure,  the  Senate  Committee  on  the 
Judiciary  issued  a  comprehensive  report  and  analysis,  of  which  the  following 
is  a  synopsis: 

There  is  a  widespread  demand  for  legislation  to  settle  and  regulate  the  field 
of  Federal  administrative  law  and  procedure.  The  Committee  on  the  Judiciary 
is  convinced  that,  at  least  in  essentials,  there  should  be  some  simple  and  standard 
plan  of  administrative  procedure. 

I.   LEGISLATIVE  HISTORY 

For  more  than  10  years  Congress  has  considered  proposals  for  general  statutes 
respecting  administrative  law  and  procedure. 

In  1937  the  President's  Committee  on  Administrative  Management  issued  its 
report,  which  the  President  approved,  recommending  the  complete  separation  of 
investigative-prosecuting  functions  and  personnel  from  deciding  functions  and 
personnel. 

In  1938  the  Senate  Committee  on  the  Judiciary  held  hearings  on  a  proposal 
for  the  creation  of  an  administrative  court. 

In  1939  the  Walter-Logan  administrative  procedure  bill  was  reported  favor- 
ably to  the  Senate.  It  was  passed  by  the  Congress,  but  was  vetoed  by  the 
Pi-esident  in  1940  on  the  ground,  in  part,  that,  action  should  await  the  then 
imminent  final  report  by  a  committee  appointed  in  the  executive  branch  to  study 
the  entire  situation. 

In  December  of  1938  the  Attorney  General  had  recommended  the  appointment 
of  a  commission  to  make  a  thorough  survey  and  recommend  improvements. 
The  President  authorized  the  Attorney  General  to  appoint  a  committee  for  that 
purpose.  It  was  composed  of  Government  officials,  teachers,  judges,  and  lawyers 
in  private  practice.  Its  staff  prepared,  and  in  1940^1  issued,  a  series  of  studies 
of  the  procedures  of  the  principal  administrative  agencies  and  bureaus  of  the 
Federal  Government.  The  Committee  held  executive  sessions  over  a  long  i)eriod, 
at  which  the  representatives  of  Federal  agencies  were  heard.  It  also  held  public 
hearings.     It  tlien  prepai-ed  and  issued  a  voluminous  final  report. 

Growing  out  of  the  work  of  the  Attorney  General's  Committee  on  Administra- 
tive Procedure,  several  bills  were  introduced  in  1941,  and  hearings  were  held. 
The  international  situation  prompted  a  postponement  of  further  consideration. 

Based  upon  the  studies  and  hearings  in  connection  with  prior  bills,  and  after 
consultation  with  interested  parties,  S.  2030  and  H.  R.  5081  were  introduced  in 
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the  Seventy-eighth  Congress  on  June  21,  1944.  With  the  opening  of  the  present 
Congress,  a  revised  and  simplified  bill  was  introduced  by  Senator  McCarran, 
chairman  of  the  Senate  committee,  as  S.  7,  and  by  Congressman  Sumners,  chair- 
man of  the  House  committee,  as  H.  K.  1203. 

Much  discussion  followed.  The  House  Committee  on  the  Judiciary  held  hear- 
ings in  the  latter  part  of  June  1945.  Previously,  that  committee  and  the  Senate 
Committee  on  the  Judiciary  had  requested  administrative  agencies  to  submit 
their  views  in  writing.  These  were  carefully  analyzed,  and  in  May  of  1945 
there  was  issued  a  Senate  committee  print  which  set  forth  in  parallel  col- 
umns the  bill  as  introduced  and  a  tentatively  revised  text.  Again,  interested 
parties  in  and  out  of  Government  submitted  comments,  orally  or  in  writing,  as  to 
the  revised  text.  These  were  analyzed  by  the  committee's  staff,  and  a  further 
committee  print  was  issued  in  June  1945.  In  four  parallel  columns  it  set 
forth  (1)  the  text  of  the  bill  as  introduced,  (2)  the  text  of  the  tentatively  re- 
vised bill  previously  published,  (3)  a  general  explanation  of  provisions  with 
references  to  the  report  of  the  Attorney  General's  Committee  on  Administrative 
Procedure  and  other  authorities,  and  (4)  a  summary  of  views  and  suggestions 
received.  ' 

Thereafter,  the  Attorney  General  again  designated  representatives  to  hold 
further  discussions  with  interested  agencies  and  to  secure  and  further  correlate 
agency  views.  Private  parties  and  private  organizations  also  participated.  Fol- 
lowing these  discussions,  the  Committee  drafted  the  bill  as  it  is  now  reported. 
The  Attorney  General  submitted  to  the  committees  a  favorable  report  on  the 
bill,  as  elsewhere  quoted. 

II.  APPROACH  OF  THE  COMMITTEE 

The  principal  problems  of  the  Committee  have  been :  First,  to  distinguish  be- 
tween different  types  of  administrative  operations.  Second,  to  frame  general 
requirements  applicable  to  each  such  type  of  operation.  Third,  to  set  forth  those 
requirements  in  clear  and  simple  terms.  Fourth,  to  make  sure  that  the  bill  is 
complete  enough  to  cover  the  whole  field. 

The  Committee  has  avoided  attempting  to  oversimplify  the  measure.  It  has 
not  hesitated  to  state  functional  classifications  and  exceptions  where  those  could 
be  rested  upon  firm  grounds.  In  so  doing,  it  has  be^  its  undeviating  policy 
to  deal  :ivith  types  of  functions  as  such  and  in  no  case  with  administrative 
agencies  by  name.  Manifestly,  it  would  be  folly  to  assume  to  distinguish  be- 
tween "good"  agencies  and  others. 

Comparison  tvith  Walter-Logan  bill 

The  present  bill  must  be  distinguished  from  the  Walter-Logan  bill  in  several 
essential  respects.  It  differentiates  the  several  types  of  rules.  It  requires  no 
agency  hearings  in  connection  with  either  regulations  or  adjudications  unless 
statutes  already  do  so  in  particular  cases,  thereby  preserving  rights  of  judicial 
trials  de  novo.  Where  statutory  hearings  are  otherwise  provided,  it  fills  in  some 
of  the  essential  requirements :  and  it  provides  for  a  special  class  of  semi-in- 
dependent subordinate  hearing  ofiicers.  It  includes  several  types  of  incidental 
procedures.  It  confers  numerous  procedural  rights.  It  limits  administrative 
penalties.  It  contains  more  comprehensive  provisions  for  judicial  review  for  the 
redress  of  any  legal  wrong.  And,  since  it  is  drawn  entirely  upon  a  functional 
basis,  it  contains  no  exemptions  of  agencies  as  such. 

Comparison  with  Attorney  GeneraVs  Committee  report 

The  present  bill  is  more  complete  than  the  solution  favored  by  the  majority 
of  the  Attorney  General's  Committee,  but  is  regarded  as  more  definite  than 
the  minority's  proposal.  While  it  follows  generally  the  views  of  good  admin- 
istrative practice  as  expressed  by  the  whole  of  that  Committee,  it  differs  in 
several  important  i*espects.  It  provides  that  agencies  may  choose  whether  their 
examiners  shall  make  the  initial  decision  or  merely  recommend  a  decision, 
whereas  the  Attorney  General's  Committee  made  a  decision  by  examiners  man- 
datory. It  provides  some  general  limitations  upon  administrative  powers  and 
sanctions,  particularly  in  the  rigorous  field  of  licensing,  while  the  Attorney 
General's  Committee  did  not  touch  upon  the  subject.  It  relies  upon  the  inde- 
pendence, salary  security,  and  tenure  during  good  behavior  of  examiners  within 
the  framework  of  the  civil  service  whereas  the  Attorney  General's  Committee 
favored  short-term  appointments  approved  by  a  special  Office  of  Administrative 
Procedure. 
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III.  STBUCTtTRE  OF  THE  BIIX 

The  bill  as  reported  is  not  a  specification  of  the  details  of  administrative 
procedure,  nor  is  it  a  codification  of  administrative  law.  It  is  an  outline  of 
minimum  basic  essentials.  It  is  designed  to  afford  to  parties  affected  by 
administrative  powers  a  means  of  knowing  what  their  rights  are  and  how 
they  may  be  protected.  By  the  same  token,  administrators  are  provided  with 
a  simple  course  to  follow  in  making  administrative  determinations.  The 
jurisdiction  of  the  courts  is  clearly  statf>d. 

The  bill  provides  for  public  information,  administrative  operation,  and  ju- 
dicial review.  The  first  of  these  is  basic,  because  it  requires  agencies  to  take 
the  initiative  in  informing  the  public.  In  stating  the  essentials  of  the  different 
forms  of  administrative  proceedings,  the  bill  distinguishes  carefully  between 
the  so-called  legslative  functions  of  administrative  agencies  (where  they  issue 
general  regulations)  and  their  judicial  functions  (in  which  tliey  determine 
rights  or  liabilities  in  particular  cases).  In  the  rule  making  (tliat  is,  legis- 
lative) function,  the  bill  provides  that,  with  certain  exceptions,  agencies  must 
publi.sh  notice  and  at  least  ijermit  interested  parties  to  .'submit  their  views 
in  writing  for  agency  consideration  before  issuing  general  regulations.  No 
hearings  are  required  by  the  bill  unless  other  statutes  already  do  so.  Similarly, 
in  adjudications  (that  is,  the  judicial  function),  no  agency  hearings  are  re- 
quired unless  statutes  already  do  so,  but  in  the  latter  case  the  mode  of  hearing 
and  decision  is  prescribed.  Where  existing  statutes  require  that  either  general 
regulations  (called  rules  in  the  bill)  or  particularized  adjudications  (called 
orders  in  the  hill)  be  made  after  agency  hearing  or  opportunity  for  ?uch 
hearing,  then  the  bill  spells  out  the  minimum  requirements  for  such  hearings, 
states  how  decisions  shall  be  made  thereafter,  and  provides  for  examiners  to 
preside  at  bearings  and  make  or  participate  in  decisions.  The  provisions  for 
judicial  review  provide  parties  with  a  method  of  enforcing  their  rights  in  a 
proper  case. 

The  bill  is  so  drafted  that  its  several  sections  and  subordinate  provisions 
are  closely  knit.  The  substantive  provisions  of  the  bill  should  be  read  apart 
from  the  purely  formal  provisions  and  minor  functional  distinctions.  The  de- 
finitions are  important,  but  they  do  not  indicate  the  scope  of  the  bill  since  the 
subsefjuent  provisions  make  functional  distinctions  and  exceptions.  The  public- 
information  provisions  are  of  the  broadest  api)lication  because,  while  some  func- 
tions and  some  operations  may  not  lend  themselves  to  formal  procedure,  all  ad- 
ministrative operations  should  as  a  matter  of  policy  be  disclosed  to  the  public 
except  as  .secrecy  may  obviously  he  required  or  only  internal  agency  "house- 
keeping" arrangements  may  be  involved. 

IV.  ANALYSIS    OF  PROVISIONS 

Statements  in  the  committee  repoi-t  respecting  each  provision  of  the  bill  are 
designed  to  answer  specific  questions  relating  to  language  and  objectives.  These 
are  omitted  here,  but  there  follows  the  synopsis  of  the  bill  as  set  forth  in  the 
committee's  report. 

Section  1.  Title 

The  mearmre  may  be  cited  as  the  Administrative  Procedure  Act. 
Section  2.  Dcpnitioua 

The  definitions  apply  t,o  the  remainder  of  the  bill. 

(a)  Agency. — The  word  "agency"  is  defined  by  excluding  legislative,  judicial, 
and  territorial  authorities  and  by  including  any  other  authority  whether  or  not 
within  or  subject  to  i-eview  by  another  agency.  The  bill  is  not  to  be  construed 
to  repeal  delegations  of  authority  provided  by  law.  Expressly  exempted  from 
the  term  ".ngency,"  except  for  the  public-information  requirements  of  section  3, 
are  (1)  agencies  composed  of  representatives  of  parties  or  of  organizations  of 
parties  and  (2)  defined  war  authorities  inclnding  civilian  authorities  function- 
ing under  temporary  or  named  statutes  operative  during  "present  hostilities." 

(&)  Person  and  party. — "Person"  is  defined  to  include  specified  forms  of  or- 
ganizations other  than  agencies.  "Party"  is  defined  to  include  anyone  named, 
or  admitted  or  seeking  and  entitled  to  be  admitted,  as  a  party  in  any  agency  pro- 
ceeding except  that  nothing  in  the  subsection  is  to  be  construed  to  prevent  an 
agency  from  admitting  anyone  as  a  party  for  limited  purposes. 
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(c)  Rule  (1)1(1  rule  )naki)i(;. — '■Rule"  is  deliiied  ;is  nny  ajifiicy  stnrenicnt  of 
genorjil  applicability  designed  to  inipleinenr.  interpret,  or  presc'ribe  law,  I'olicy, 
organization,  procedure,  or  practice  requirements.  "Kule  makinj;"  means  aspucy 
process  for  the  fornuilation.  amendment,  or  repeal  of  a  rule  and  includes  any 
prest-riiiti.on  for  the  1utun>  of  rates,  wasjes,  financial  structures,  etc..  etc. 

( (/ (  Order  atid  adjudication. — "Order"'  means  the  final  disi)osition  of  any  mat- 
ter, other  than  rule  making  but  includin.g  licensing,  whether  or  not  affirmatiA-e,. 
negative,  or  declaratory  in  form.  "Adjudication"  means  the  agency  process 
for  the  formulation  of  an  order. 

(f  I  Lircnxe  and  Uccnsinrj. — "I^icense"  is  defined  to  include  an.\'  form  of  re- 
quired oflRcial  permission  such  as  certificate,  charter,  etc.  "Licensing"  is  de- 
fined to  include  agency  process  resi>ecting  the  grant,  renewal,  modification, 
denial,  revocation,  etc.,  of  a  license. 

(/)  Sanction  and  relief. — "Sanction"  is  defined  to  include  any  agency  pro- 
hibition, withholding  of  relief,  penalty,  seizure,  assessment,  requirement,  i-estric- 
tion,  etc.  "Relief"  is  defined  to  include  any  agency  grant,  recognition,  or  other 
beneficial  action. 

({/)  Af/encn  procecdinfi  and  action. — "Agency  proceeding"  is  defined  to  mean 
any  agency  process  defined  in  the  foregoing  sulisections  (c),  (d),  or  (e).  For 
the  purjMtse  of  section  10  on  .judicial  review,  "agency  action"  is  defined  to  in- 
clude an  agency  rule,  order,  license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  and  failure  to  act. 

tectum  3.  Public  information 

Friom  tlie  public  information  provisions  of  section  3  there  are  exempted 
matters  (1)  requiring  secrecy  in  the  public  interest  or  (2)  relating  solely  to  the 
iiiternal  management  of  an  agency. 

(a)   Rides. — Every  agency  is  required  to  publish  in  the  Federal  Register  its 

(1)  organization.  (2)  places  of  doing  business  witli  tlie  public,  (3)  methods  of 
rule  making  and  adjudication  including  the  rules  of  practice  relating  thereto, 
and  (4)  such  substantive  rules  as  it  may  frame  for  the  guidance  of  the  public. 
No  person  is  in  any  manner  to  be  required  to  resort  to  organizati(^)n  or  procedure 
not  so  published. 

(?/)  0})i)iions  and  ordcr.^. — Agencies  are  required  to  publish  or,  pursuant  to 
rule,  make  available  to  public  inspection  all  final  fipinions  or  orders  in  the 
adjudication  of  cases  except  those  held  confidential  for  good  cause  and  not 
cited  as  precedents. 

(c)  Public  records. — Except  as  statutes  may  require  otherwise  or  informa- 
tion may  be  held  confidential  for  good  cause,  matters  of  ofiicial  record  are  to  be 
made  available  to  persons  properly  and  directly  concerned  in  accordance  with 
rule.s  to  be  issued  by  the  agency. 

^pi'tion  -'/.  Rule  making 

The  introductory  clause  exempts  from  all  of  the  requirements  of  section  4 
any  rule  making  so  far  as  there  are  included  (1)  military,  naval,  or  foreign 
affairs  functions  or  (2)  matters  relating  to  agency  management  or  personnel 
or  to  public  property,  loans,  grants,  benefits,  or  contracts. 

(a)  Xofice. — CJeneral  notice  of  proposed  rule  making  must  be  published  in 
the  Federal  Register  and  must  include  (1)  time,  place,  and  nature  of  proceedings, 

(2)  reference  to  authority  under  which  held,  and  (3)  tei'ms.  substance,  or  issues 
involved.  However,  except  where  notice  and  hearing  are  required  by  some  other 
statute,  the  subsection  does  not  apply  to  rules  other  than  those  of  substance  or 
where  the  agency  for  good  cause  finds  (and  incorporates  the  finding  and  reasons 
therefor  in  the  published  rule)  that  notice  and  public  procedure  are  imprac- 
ticable, tmnecessary,  or  contrary  to  the  i)ublic  interest. 

(b)  Procedures. — After  such  notice,  the  agency  must  afford  interested  per- 
sons an  opiwrtunity  to  participate  in  the  rule  making  at  least  to  the  extent  of 
submitting  written  data,  views,  or  argument :  and,  after  consideration  of  .such 
presentations,  the  agency  must  incorporate  ia  any  rules  adopted  a  concise 
genera!  statement  of  their  basis  and  purpose.  However,  where  other  statutes 
require  rules  to  be  made  after  hearing,  the  requirements  of  sections  7  and  8 
(relating  to  public  hearings  and  decisions  thereon)  apply  in  place  of  the  provi- 
sions of  this  subsection. 

(c)  Effective  dates. — The  required  publication  or  service  of  any  substantive 
rule  must  be  made  not  less  than  30  days  prior  to  its  effective  date  except  (1) 
as  otherwise  provided  by  the  agency  for  good  cause  found  and  publLshed  or  (2> 
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in  the  case  of  rules  recognizing  exemption  or  relieving  restriction,  interpretative 
rules,  and  statements  of  policy. 

(d)  Petitions. — Every  agency  is  required  to  accord  any  interested  person  tbe 
right  to  petition  for  the  issuance,  amendment,  or  repeal  of  a  n;le. 

Section  5.  Adjudications 

The  various  subsequent  provisions  ,of  section  5  relating  to  adjudications  apply 
only  where  the  case  is  otherwise  required  by  statute  to  be  determined  upon 
an  agency  hearing  except  that,  even  in  that  case,  the  following  classes  of  opera- 
tions are  expressly  not  affected:  (1)  Cases  subject  to  trial  de  novo  in  court,  (2) 
selection  or  tenure  .of  public  officers  other  than  examiners,  (3)  decisions  resting 
on  inspections,  tests,  or  elections,  (4)  military,  naval,  and  foreign  affairs  func- 
tions, (5)  cases  in  which  an  agency  is  acting  for  a  court,  and  (6)  the  certification 
of  employee  representatives. 

{a)  Notice. — Persons  entitled  to  notice  of  an  agency  hearing  are  to  be  duly 
and  timely  informed  of  (1)  the  time,  place,  and  nature  of  the  hearing,  (2)  the 
legal  authority  and  jurisdiction  imder  which  it  is  to  be  held,  and  (3)  the  matters 
of  fact  and  law  asserted.  Where  private  persons  are  the  moving  parties,  respond- 
ents must  give  prompt  notice  of  issues  controverted  in  law  or  fact ;  and  in 
other  cases  the  agency  may  require  responsive  pleading.  In  fixing  the  times 
and  places  for  hearings  the  agency  must  give  due  regard  to  the  convenience 
and  necessity  of  the  parties. 

(&)  Procedure. — The  agency  is  required  first  to  afford  parties  an  opportunity 
for  the  settlement  or  adjustment  of  issues  (where  time,  the  nature  of  the 
proceeding,  and  the  putjlic  interest  i>ermit)  followed,  to  the  extent  that  .issues 
are  not  so  settled,  by  liearing  and  decision  under  sections  7  and  8. 

(c)  Separation  of  functions. — Officers  who  preside  at  the  taking  of  evidence 
must  make  the  decision  or  recommended  decision  in  the  case.  They  may  not 
consult  with  any  person  or  party  except  openly  and  upon  notice,  save  in  the 
disposition  of  customary  ex  parte  matters,  and  they  may  not  be  made  subject 
to  the  supervision  of  prosecuting  officers.  The  latter  may  not  participate  in 
the  decisions  except  as  witness  or  counsel  in  public  proceedings.  However,  the 
subsection  is  not  to  apply  in  determining  applications  for  initial  licenses  or  the 
past  reasonableness  of  rates ;  nor  does  it  apply  to  the  top  agency  or  members 
thereof. 

{d)  Declaratory  orders. — Every  agency  is  authorized  in  its  sound  discretion 
to  issue  declaratory  orders  with  the  same  effect  as  other  orders. 

Section  6.  Ancillary  matters 

The  provisions  of  section  6  relating  to  incidental  or  miscellaneous  rights, 
powers,  and  procedures  do  not  override  contrary  provisions  in  other  parts  of 
the  bill. 

(a)  Appearance. — Any  person  compelled  to  appear  in  person  before  any  agency 
or  its  representative  is  entitled  to  counsel.  In  other  cases,  every  party  may 
appear  in  person  or  by  counsel.  So  far  as  the  responsible  conduct  of  public 
business  permits,  any  interested  person  may  appear  before  any  agency  or  its 
responsil)le  officers  at  any  time  for  the  presentation  or  adjustment  of  any  matter. 
Agencies  are  to  proceed  with  reasonable  dispatch  to  conclude  any  matter  so 
presented,  with  due  regard  for  the  convenience  and  necessity  of  the  parties. 
Nothing  in  the  subsection  is  to  be  taken  as  recognizing  or  denying  the  propriety 
of  nonlawyers  representing  parties. 

(6)  Investigations. — Investigative  process  is  not  to  be  issued  or  enforced 
except  as  authorized  by  law.  Persons  compelled  to  submit  data  or  evidence  are 
entitled  to  retain  or,  on  payment  of  costs,  to  procure  copies  except  that  in 
nonpublic  proceedings  a  witness  may  for  good  cause  be  limited  to  inspection 
of  the  official  transcript. 

(c)  Subpenas.- — Where  agencies  are  by  law  authorized  to  issue  subpenas, 
parties  may  secure  them  upon  request  and  upon  a  statement  or  showing  of 
general  relevance  and  reasonable  scope  if  the  agency  rules  so  require.  Where 
a  party  contests  a  subpena,  the  court  is  to  inquire  into  the  situation  and,  so  far 
as  the'  subpena  is  found  in  accordance  with  law,  issue  an  order  requiring  the 
production  of  the  evidence  under  penalty  of  contempt  for  failure  then  to  do  so. 

(d)  Denials. — Prompt  notice  is  to  be  given  of  denials  of  requests  in  any 
agency  proceeding,  accompanied  by  a  simple  statement  of  grounds. 
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Section  7.  Hearings 

Section  7  x-elatiug  to  agency  hearings  applies  only  where  hearings  are  required 
by  sections  4  or  5. 

(o)  Presiding  officers. — The  hearing  must  be  held  either  by  the  agency,  a 
member  or  members  of  the  board  whicli  comprises  it,  one  or  more  examiners,  or 
other  officers  specially  provided  for  in  or  designated  by  otlier  statutes.  All 
presiding  and  deciding  officers  are  to  operate  impartially.  They  may  at  any  time 
withdraw  if  they  deem  themselves  disqualified  and,  upon  the  filing  of  a  proper 
affidavit  of  i^ersonal  bias  or  disqualification  against  them,  the  agency  is  required 
to  determine  the  matter  as  a  part  of  the  record  and  decision  in  the  case. 

(&)  Hearing  poioers. — Presiding  officers,  subject  to  the  rules  of  procedure 
adopted  by  the  agency  and  within  its  powers,  have  authority  to  (1)  administer 
oaths,  (2)  issue  such  subpenas  as  are  authorized  by  law,  (3)  receive  evidence 
and  rule  upon  offers  of  proof,  (4)  take  depositions  or  cause  depositions  to  be 
taken.  (5)  regulate  the  hearing,  (6)  hold  conferences  for  the  settlement  or 
simplification  of  the  issues,  (7)  disiwse  of  procedural  requests,  (8)  make  decisions 
or  recommended  decisions  under  section  8  of  the  bill,  and  (9)  exercise  other 
authority  as  provided  by  agency  rule  consistent  with  the  remainder  of  the  bill. 

OUTLINE  OF  PRINCIPAL  SECTIONS 

OF  ADMINISTRATIVE  PROCEDURE  BILL  AS 
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PUBLIC 
INFORAUTION 

(a)  Ruies 
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(c)  Public  rec- 
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(b)  Submittals  and 
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JUDICIAL  REVIEW 

(a)  Right  of  review 

(b)  Form  and  venue 

(c)  Reviewable  acts 

(d)  Interim  relief 

(e)  Scope  of  review 


ANCILLARY 
MATTERS 

(a}    Appear- 
ance 

(b)  Investiga- 
tions 

(c)  Subpenas 

(d)  Denials 


POWERS  AND 
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Section  1  prescribes  the  title.  Section  2.liie  definitions,  and  Section  S  the  effec- 
tive dates  and  rules  of  construction.  In  the  aboe  diagram,  the  first  row  of  sections 
sett  forth  the  several  kinds  of  requirements,  procedures,  and  limitations;  and  the 
second  row  includes  hearing  and  decision  requirements  where  other  statutes 
require  a  hearing.  Section  10  on  judicial  review  relates  not  only  to  decisions  made 
after  agency  bearing  but.  in  appropriate  cases,  to  the  exercise  of  any  other  admin- 
istrative power  or  authority. 
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(c)  Evidence. — Except  as  statutes  otherwise  provide,  the  proponent  of  a  rule 
or  order  has  the  burden  of  proof.  While  any  evidence  may  be  received,  as  a 
matter  of  policy  agencies  are  required  to  provide  for  the  exclusion  of  irrelevant 
•and  unduly  repetitious  evidence  and  no  sanction  may  be  imposed  or  rule  or 
■order  be  issued  except  as  supported  by  relevant,  reliable,  and  probative  evi- 
dence. Any  party  may  present  his  case  or  defense  by  oral  or  documentary  evi- 
dence, submit  rebuttal  evidence,  and  conduct  reasonable  cross  examination. 
However,  in  the  case  of  rule  making  or  determining  applications  for  initial 
licenses,  the  agency  may  adopt  procedures  for  the  submission  of  evidence  in 
written  form  .so  far  as  the  interest  of  any  party  will  not  be  prejudiced  thereby. 

(d)  Record. — The  record  of  evidence  taken  and  papers  filed  is  exclusive  for 
decision  and,  upon  payment  of  costs,  is  available  to  the  parties.  Where  deci- 
sion rests  on  official  notice  of  a  material  fact  not  appearing  in  the  evidence  of 
record,  any  party  may  on  timely  request  show  the  contrary. 

Sect  ion  8.  Decisio)is 

Section  8  applies  to  cases  in  which  a  hearing  is  required  to  be  conducted  pur- 
•suant  to  section  7. 

(a)  Action  by  subordinates. — Where  the  agencj'  has  not  presided  at  the  re- 
ception of  the  evidence,  the  presiding  officer  (or  any  other  officer  qualified  to 
preside,  in  cases  exempted  from  subsection  (c)  of  section  5)  must  make  the 
initial  decision  unless  the  agency — by  general  rule  or  in  a  particular  case — 
undertakes  to  make  the  initial  decision.  If  the  presiding  officer  makes  the  ini- 
tial decision,  it  becomes  the  decision  of  the  agency  in  the  absence  of  an  appeal 
to  the  agency  or  review  by  the  agency  on  its  own  motion.  On  such  appeal  or 
revitw,  the  agency  has  all  the  powers  it  would  have  had  in  making  the  initial 
decision.  If  the  agency  makes  the  initial  decision  without  having  presided  at 
the  taking  of  the  evidence,  whatever  officer  took  the  evidence  must  first  make 
a  recommended  decision  except  that,  in  rule  making  or  determining  applications 
for  initial  licenses,  (1)  the  agency  may  instead  issue  a  tentative  decision  or 
any  of  its  responsible  officers  may  recommend  a  decision  or  (2)  such  intermediate 
prfce'durc  may  be  wholly  omitted  in  any  case  in  v,iiich  the  agency  finds  on  the 
record  that  the  execution  of  its  functions  imperatively  and  unavoidably  so 
requires. 

(5)  Submittals  and  decisions. — Prior  to  each  recommended  or  other  decision 
or  review  the  parties  must  be  given  an  opportunity  to  submit  for  the  full  con- 
sideration of  deciding  officers  (1)  proposed  findings  and  conclusions  or  (2) 
exceptions  to  recommended  decisions  or  other  decisions  being  appealed  or  re- 
viewed, and  (3)  supporting  reasons  for  such  findings,  conclusions,  or  excep- 
tions. All  reconmiended  or  other  decisions  become  a  part  of  the  record  and 
must  include  (1)  findings  and  conclusions,  as  well  as  the  basis  therefor,  upon 
all  the  material  issues  of  fact,  law,  or  discretion  presented  by  the  record  and 
(2)  the  appropriate  agency  action  or  denial. 

Section  9.  Saiictio)is  and  powers 

Section  9,  relating  to  powers  and  sanctions  applies  to  the  exercise  of  any 
power  or  authority  by  an  agency. 

(a)  In  general. — No  sanction  may  be  imposed  or  substantive  rule  or  order 
be  issued  except  within  the  jurisdiction  delegated  to  the  agency  and  as  author 
ized  by  law. 

(b)  Licenses. — Agencies  are  required,  with  due  regard  for  the  rights  or  privi- 
leges of  all  interested  parties  or  persons  adversely  affected,  to  proceed  with 
reasonable  dispatch  to  conclude  and  decide  proceedings  on  applications  for 
licenses.  They  are  not  to  withdraw  a  license  without  first  giving  the  licensee 
notice  in  writing  and  an  opportunity  to  demonstrate  or  achieve  compliance  with 
all  lawful  requirements,  except  in  cases  of  willfulness  or  those  in  which  public 
health,  interest,  or  safety  requires  otherwise.  In  businesses  of  a  continuing 
nature,  no  license  expires  until  timely  applications  for  new  licenses  or  renewals 
are  determined  by  the  agency. 

Section  10.  Judicial  review— 

Section  10  on  judicial  review  does  not  apply  in  any  situation  so  far  as  there  are 
involved  matters  with  ivspect  to  which  statutes  preclude  judicial  review  oi* 
<igency  action  is  by  law  committed  to  agency  discretion. 
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(a)  Right  of  review. — Any  person  suffering  legal  wrong  because  of  any  agency 
action,  or  adversely  affected  within  the  meaning  of  any  statute,  is  entitled  to 
judicial  review. 

(&)  Form  and  venue  of  action. — The  technical  form  of  proceeding  for  judicial 
review  is  any  special  proceeding  provided  by  statute  or,  in  the  absence  or  inade- 
quacy thereof,  any  relevant  form  of  legal  action  (such  as  those  for  declaratory 
judgments  or  injunctions)  in  any  court  of  competent  jurisdiction.  Moreover, 
agency  action  is  also  made  subject  to  judicial  review  in  any  civil  or  criminal 
proceeding  for  enforcement  except  to  the  t-xtent  that  prior,  adequate,  and 
exclusive  opportunity  for  such  review  is  provided  by  law. 

(c)  RevicKUhle  acts. — Agency  action  made  reviewable  specially  by  statute  or 
final  action  for  which  there  is  no  otber  adequate  judicial  remedy  is  subject  to 
judicial  review.  In  addition,  preliminary  or  procedural  matters  not  directly 
subject  to  review  are  reviewable  upon  the  review  of  final  actions.  Except  as 
statutes  may  expressly  require  otherwise,  agency  action  is  final  whether  or  not 
there  has  been  presented  or  determined  any  application  for  a  declaratory  order, 
for  any  form  of  reconsiileration,  or  (unless  the  agency  otherwise  requires  by 
rule)  for  an  appeal  to  superior  agency  authority). 

(d)  Interim  relief. — Pending  judicial  review  any  agency  may  postpone  the 
elfective  date  of  its  action.  Upon  conditions  and  a.s  may  be  necessary  to  prevent 
irreparable  injury,  any  reviewing  court  may  postpone  the  effective  date  of  any 
agency  action  or  preserve  the  status  quo  pending  conclusion  of  review  pro- 
ceedings. 

(e)  Scope  of  revieiv. — Reviewing  courts  are  required  to  decide  all  relevant 
questions  of  law,  interpret  constitutional  and  statutory  provisions,  and  deter- 
mine the  meaning  or  applicability  of  any  agency  action.  They  must  (A)  compel 
action  unlawfully  withheld  or  unreasonably  delayed  and  (B)  hold  unlawful  any 
action,  findings,  or  conclusions  found  to  be  (1)  arbitrary,  (2)  contrary  to  the 
Constitution,  (3)  contrary  to  statutes  or  short  of  statutory  right,  (4)  without 
observance  of  procedure  required  by  law,  (5)  unsupported  by  substantial  evi- 
dence upon  the  administrative  record  where  tlie  agency  is  authorized  by  statute 
to  hold  hearings  suliject  to  sections  7  and  8  or  review  is  otherwise  confined  to  the 
record  of  an  agency  hearing  provided  by  statute,  or  (6)  unw^arranted  by  the 
facts  so  far  as  the  latter  are  subject  to  trial  de  novo.  In  making  these  deter- 
minations the  court  is  to  consider  the  wliole  record  or  such  parts  as  the  parties 
may  cite,  and  due  account  must  be  taken  of  the  rule  of  prejudicial  error. 
Section  11.  Examiners. 

Subject  to  tlie  civil  service  and  other  laws  not  inconsistent  with  this  l>ill,  agen- 
cies are  required  to  appoint  such  examiners  as  may  be  necessary  for  proceedings 
inider  sections  7  and  8,  who  are  to  be  assigned  to  cases  in  rotation  so  far  as 
practicable  and  to  perform  no  inconsistent  duties.  They  are  removable  only 
for  good  cause  determined  by  the  Civil  Service  Commission  after  opportunity  for 
hearing  and  upon  the  record  thereof.  They  are  to  receive  compensathm  pre- 
scribed by  the  Commission  independently  of  agency  recommendations  or  ratings. 
One  agency  may,  with  the  consent  of  another  and  upon  selection  by  the  Commis- 
sion, borrow  examiners  from  another.  The  Commission  is  given  the  necessary 
powers  to  operate  under  tliis  section. 
Section  12.  Con.^truction  and  effect. 

Nothing  in  the  bill  is  to  diminish  constitutional  rights  or  limit  or  repeal  addi- 
tional requirements  of  law.  Requirements  of  evidence  and  procedure  are  to 
apply  equally  to  agencies  and  private  persons  except  as  otlierwi.se  provided  by 
law.  The  unconstitutionality  of  any  portion  or  application  of  the  bill  is  not  to 
affect  other  portions  or  applications.  Agencies  are  granted  all  authority  neces- 
sary to  comply  with  the  bill.  Subsequent  legislation  is  not  to  modify  the  bill 
except  as  it  may  do  so  expressly.  The  bill  would  become  law  3  months  after  its 
approval  except  that  sections  7  and  8  take  elfect  6  months  after  approval,  the 
requirements  of  section  11  become  effective  a  year  after  approval,  and  no  require- 
ment is  mandatory  as  to  any  agency  proceeding  initiated  prior  to  the  effective 
date  of  such  requirement. 

V.    GENI-.RAI-    COMMENTS 

The  bill  as  I'Ciwrted  Is  designed  to  operate  as  a  wbole  and  its  provisions  are 
interrelated.     Certain    provisions   touch    on   .subjects    long    regarded   as    of   the 
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highest  importance.  On  those  subjects,  such  as  the  separation  of  examiners 
from  tlie  agencies  tliey  serve,  there  lias  been  a  wide  divergence  of  views.  The 
committee  has  in  such  cases  talvcn  tlie  course  which  it  believes  will  suffice  without 
going  too  far  at  this  time.  Moreover,  amendatory  or  supplementary  legislation 
can  supply  any  deficiency  which  experience  discloses. 

The  committee  believes  that  special  note  should  be  made  of  the  following 
situations : 

The  exemption  of  rule  making  and  determining  initial  applications  for  licenses 
from  provisions  of  sections  5  (c),  7  (c),  and  8  (a)  may  require  change  if,  in 
practice,  it  develops  that  they  are  too  broad.  The  committee  feels  that,  where 
cases  present  sharply  contested  issues  of  fact,  agencies  should  not  as  a  matter 
of  good  practice  take  advantage  of  the  exemptions. 

Should  the  preservation  in  section  7  (a),  of  the  "conduct  of  specified  classes 
of  proceedings  in  whole  or  part  by  or  before  boards  or  other  officers  specially 
provided  for  by  or  designated  pursuant  to  statute,"  prove  to  be  a  loophole  for 
avoidance  of  the  examiner  system  in  any  real  sense,  corrective  legislation  would 
be  necessary.  That  provision  is  not  intended  to  permit  agencies  to  avoid  the 
use  of  examiners,  but  to  preserve  special  statutory  types  of  hearing  ofiicers  who 
contribute  something  more  than  examiners  could  contribute  and  at  the  same 
time  assure  the  parties  a  fair  and  impartial  procedure. 

The  basic  provision  respecting  evidence  in  section  (c) — requiring  that  any 
agency  action  must  be  supported  by  plainly  "relevant,  reliable,  and  probative 
evidence" — will  require  full  compliance  by  agencies  and  diligent  enforcement  by 
reviewing  courts.  Should  that  language  prove  insufficient  to  fix  and  maintain 
the  standards  of  proof,  suppleniiental  legislation  will  become  necessary.  The 
standards  and  principles  of  probity  and  reliability  of  evidence  must  be  the  same 
as  those  prevailing  in  courts  of  law  or  equity  in  nonadministrative  cases.  There 
are  no  real  rules  of  probity  and  reliability  even  in  courts  of  law,  but  there  are 
certain  standards  and  principles — usually  applied  tacitly  and  resting  mainly 
upon  common  sense — which  people  engaged  in  the  conduct  of  responsible  affairs 
instinctively  understand  and  act  upon.  They  may  vary  with  the  circumstances 
and  kind  of  case,  but  they  exist  and  must  be  rationally  applied.  These  principles 
to  govern   in  administrative  proceedings. 

The  ".substantial  evidence"  rule  set  forth  in  section  10  (e)  is  exceedingly  im- 
portant. As  a  matter  of  language,  substantial  evidence  would  seem  to  be  an 
adequate  expression  of  law.  The  difficulty  comes  about  in  the  practice  of  agencies 
to  rely  upon  (and  of  courts  to  tacitly  approve)  something  less — to  rely  upon 
suspicion,  surmise,  implications,  or  plainly  incredible  evidence.  It  will  be  the 
duty  of  the  courts  to  determine  in  the  final  analysis  and  in  the  exercise  of 
their  independent  judgment,  whether  on  the  whole  record  the  evidence  in  a  given 
instance  is  sufficiently  substantial  to  support  a  finding,  conclusion,  or  other  agency 
action  as  a  matter  of  law.  In  the  first  instance,  however,  it  will  be  the  function 
of  the  agency  to  determine  the  sufficiency  of  the  evidence  upon  which  it  acts — 
and  the  proper  perfoi'mance  of  its  public  duties  will  require  it  to  undertake  this 
inquiry  in  a  careful  and  dispassionate  manner.  Should  these  objectives  of  the 
bill  as  worded  fail,  supplemental  legislation  will  be  required.  "Substantial  evi- 
dence" means  evidence  which  on  the  whole  record  is  clearly  substantial,  sufficient 
to  support  a  finding  or  compulsion  under  section  7  (c),  and  material  to  the  issues. 

The  foregoing  are  by  no  means  all  the  provisions  which  will  require  vigilant 
attention  to  assure  their  proper  operation.  Almost  any  provision  of  the  bill, 
if  wrongly  interpi'eted  or  minimized,  may  present  occasion  for  supplem»ental  leg- 
islation. On  the  other  hand,  should  it  appear  at  any  time  that  the  requirements 
result  in  some  undue  impairment  of  a  particular  administrative  function,  ap- 
propriate amendments  or  exceptions  may  be  in  order. 

This  is  not  a  measure  conferring  administrative  powers  but  is  one  laying  down 
definitions  and  stating  limitations.  These  definitions  and  liniitations  must  be 
interpreted  and  applied  by  agencies  affected  by  them  in  the  first  instance.  But 
the  enforcement  of  the  bill,  by  the  independent  judicial  interpretation  and  ap- 
plication of  its  terms,  is  a  function  which  is  clearly  conferred  upon  the  courts 
in  the  final  analysis. 
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It  will  thus  be  the  duty  of  reviewing  courts  to  prevent  avoidance  of  the  re- 
quirements of  the  bill  by  any  manner  or  form  of  indirection,  and  to  determine 
the  meaning  of  the  words  and  phrases  used.  In  several  provisions  the  expres- 
sion "good  cause"  is  used.  The  cause  so  specified  must  be  interpreted  by  the 
context  of  the  provision  in  which  it  is  found  and  by  the  purpose  of  the  entire 
section  and  bill.  Cause  found  must  be  real  and  demonstrable.  If  the  agency  is 
proceeding  upon  a  statutory  hearing  and  record,  the  cause  will  appear  there ; 
otherwise  it  must  be  such  that  the  agency  may  show  the  facts  and  considerations 
warranting  the  finding  in  any  proceeding  in  which  the  finding  is  challenged. 
The  same  would  be  true  in  the  case  of  findings  other  than  of  good  cause,  re- 
quired in  the  bill.  As  has  been  said,  these  findings  n:<ust  in  the  first  instance  be 
made  by  the  agency  concerned  ;  but.  in  the  final  analysis,  their  propriety  in  law 
and  on  the  facts  must  be  sustainable  upon,  inquiry  by  a  reviewing  court. 

The  committee  recommends  that  the  bill  as  reported  be  enacted. 

(Following;  are  inserts  which  were  also  printed  in  the  above  pages 
in  December  19J:5  American  Bar  Association  Journal  and  which  are 
referred  to  by  Mr.  Montague:) 

Attorney  General's  Statement  Approving  Proposed  Administkative  Proceduee 

Act 

(On  October  19, 1945.  there  was  delivered  to  the  chairmen  of  the  Committees  on 
the  Judiciary  in  the  Senate  and  House  of  Representatives  of  the  Congress  of  the 
United  States  from  Attorney  General  Tom  C.  Clark  a  letter  which,  apart  from  its 
recitals  and  formal  paragraphs,  reads  as  follows:) 

I  appreciate  the  opportunity  to  comment  on  this  proposed  legislation. 

For  more  than  a  decade  there  has  been  pending  in  the  Congress  legislation  in 
one  form  or  another  designed  to  deal  horizontally  with  the  subject  of  adminis- 
trative procedure,  so  as  to  overcome  the  confusion  which  inevitably  has  resulted 
from  leaving  to  basic  agency  statutes  the  prescription  of  the  procedures  to  be 
followed  or,  in  many  instances,  the  delegation  of  autliority  to  agencies  to  prescribe 
their  own  procedures.  Pre\  ions  attempts  to  enact  general  procedurai  legisla- 
tion have  been  unsuccessful  generally  becaiise  they  failed  to  recognize  the  sig- 
nificant and  inherent  differences  between  the  tasks  of  courts  and  those  of  admin- 
istrative agencies  or  because,  in  their  zeal  for  simplicity  and  uniformity,  they 
proposed  too  narrow  and  rigid  a  mold. 

Nevertheless,  the  goal  toward  whicli  these  efforts  have  been  directed  is,  in  my 
opinion,  worth  while.  Despite  difficulties  of  di-aftsmanship,  I  believe  that  over- 
all procedural  legislation  is  possible  and  desirable.  The  administrative  process 
is  now  well  developed.  It  has  been  subject  in  recent  years  to  the  most  intensive 
and  informed  study — by  various  congressional  committees,  by  the  Attorney  Gen- 
eral's Committee  on  Administrative  Procedure,  by  organizations  such  as  the 
American  Bar  Association,  and  by  many  individual  practitioners  and  legal 
scholars.  We  have  in  general — as  we  did  not  have  until  fairly  recently — the 
materials  and  facts  at  hand.  I  think  the  time  is  ripe  for  some  measure  of  control 
and  prescription  by  legislation.  I  cannot  agree  that  there  is  anything  inherent 
in  the  sul)ject  of  administrati\e  procedure,  however  complex  it  may  be,  which 
defies  workable  codification. 

******* 

The  bill  appears  to  offer  a  hopeful  prospect  of  achieving  reasonable  uniformity 
and  fairness  in  administrative  procedures  without  at  the  same  time  interfering 
unduly  with  the  efficient  and  economical  operation  of  the  Government.  Insofar 
as  possible,  the  bill  recognizes  the  needs  of  individual  agencies  by  appropriate 
exemption  of  certain  of  their  functions. 

After  reviewing  the  committee  print,  therefore,  I  have  concluded  that  this 
Department  should  recommend  its  enactment. 
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Following  the  pages  above  quoted  from  December  1945  American 
Bar  Association  Journal  is  the  editorial  in  the  same  issue  to  which 
Mr.  Montague  referred,  in  which  the  Journal  editors  refer  to  the  ad- 
dress of  Circuit  Judge  John  D.  Martin  which  has  several  times  been 
quoted  in  these  hearings  by  Congressman  Reece  and  James  F.  Hoge, 
following  which  the  Journal  editors  disagree  with  Judge  Martin  and 
say: 

By  no  means  all  lawyers  and  judges  would  go  as  far  as  Circuit  Jutlge  John 
D.  Martin  did  in  his  recent  address  before  the  Sixth  Circuit  Judicial  Conference, 
quoted  elsewhere  in  this  issue,  and  by  no  means  all  would  agree  with  his  in- 
formal statement  of  the  present  court-made  limitations  on  review — 

and  so  forth.     The  complete  editorial  is  as  follows : 
THE]  Administrative  Procedure  Bill 

One  of  the  most  gratifying  steps  forward,  in  the  history  of  the  American  Bar 
Association's  long  fight  for  reforms  in  administrative  law  and  procedure,  was 
taken  on  November  19,  when  the  Senate  Committee  on  the  Judiciary  reported 
favorably  the  bill  of  its  chairman,  Senator  Pat  McCarran,  of  Nevada  ( S.  7  as 
revised),'  with  a  strong  and  persuasive  recommendation  for  its  enactment. 

The  action  of  the  committee  was  taken  under  circumstances  so  auspicious 
and  favorable  as  to  give  an  unusual  significance  and  encouragement.  The  mem- 
bers of  the  committee  had  devoted  most  paintaking  consideration  to  the  pro- 
visions and  text  of  the  bill,  had  taken  into  account  the  views  and  suggestions  of 
public-minded  members  of  the  administrative  agencies  as  well  as  of  interested 
organizations  and  individuals,  and  had  worked  closely  and  cooperatively  with 
the  Attorney  General  of  the  United  States. 

The  result  is  a  bill  which  is  strongly  supported  by  the  committee,  in  a  cogent 
report  which  will  be  a  landmark  in  the  struggle  to  bring  the  administrative 
agencies  within  the  framework  of  American  justice  according  to  law.  Tlie  bill 
as  reported  had  been  approved  unanimously  by  the  American  Bar  Association's 
committee  on  administrative  law,  and  is  fully  in  line  with  the  action  voted 
by  the  association,  as  to  the  earlier  draft,  through  its  representative  house  of 
delegates  in  19-14  (30  A.  B.  A.  J.  185-193)  and  by  its  board  of  governors  last  April 
(31  A.  B.  A.  J.  245). 

Most  fortunately  for  the  prospects  of  the  early  enactment  of  this  long-needed 
measure  of  reform,  the  bill  is  approved  and  recommended  by  the  Department 
of  Justice,  through  Attorney  General  Tom  C.  Clark,  whose  statement  is  quoted 
elsewhere  in  this  issue. 

Our  columns  this  month  contain  in  convenient  form  sucli  information  and 
analyses  as  our  readers  will  wish,  as  to  the  bill  as  recommended  and  the  com- 
mittee's presentation  of  it.  Appropriately,  the  extended  synopsis  of  tlie  bill  is 
not  our  own,  but  is  taken  from  the  committee's  clear  and  comprehensive  report, 
which  becomes  a  part  of  the  important  legislative  history  of  the  measure  if  it 
becomes  law.  Our  readers  will  find  that  many  of  the  committee's  declarations 
concerning  the  bill,  the  need  and  reasons  for  it,  and  the  intended  effect  of  its 
provisions,  have  the  utmost  significance. 

The  bill  as  first  drafted  was  introduced  also  in  the  House  of  Representatives 
(H.  R.  1203)  by  the  chairman  of  its  Committee  on  the  Judiciary.  Judge  Hatton 
W.  Sumners,  of  Texas;  and  the  measure  has  many  strong  adherents,  in  the  com- 
mittees and  on  the  floor,  of  each  the  Senate  and  the  House. 

The  previous  debate  and  vote  in  the  house  of  delegates  in  recommending 
strongly  the  enactment  of  the  administrative  procedure  bill  ns  first  drafted  by 
the  association's  special  committee,  tt»gether  with  the  favorable  artioji  of  the 
board  of  governors  this  year  in  authorizing  and  approving  the  i)resont  bill,  have 
alined  the  association  in  full  and  hearty  support  of  it.  The  fortunate  results 
secured,  for  the  public  and  the  profession,  under  the  authorizations  voted  by 
the  house  of  delegates  and  the  board  of  governors,  will  be  reported  to  the  house 
when  it  convenes  in  Cincinnati  on  December  17. 

It  seems  to  be  appropriate  and  fully  warranted  to  say  at  this  time  that  the 
favorable  report  on  tlie  bill  and  the  support  which  it  is  receiving  from  Attorney 
General  Clark  and  others,  reflect  a  remedial  and  common-sense  approach  to  the 
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subject,  on  the  part  of  spokesmen  for  the  ndniinistrativo  agencies  as  well  as  in 
the  Congress.  There  seems  to  be  now  a  general  realization  that  substantial  re- 
forms in  this  field  of  law  have  long  been  needed,  were  deplorably  delayed  by  the 
war.  and  should  now  be  imdertaken  in  a  spirit  of  fairness  and  conformance  to 
American  standards  of  due  notice,  fair  hearing,  and  impartial  decision. 

By  some  members  of  the  association  it  will  be  regretted  that  the  present  pro- 
visions for  "judicial  review"  do  not  go  as  far  as  they  would  have  wished,  and  there 
may  be  fears  that  the  language  of  the  bill  will  be  construed  to  permit  less  of 
judicial  scrutiny  than  the  committee  has  stated  that  its  measure  is  dra.fted  to 
assure.  Other  members  of  the  association  may  feel  that  the  bill  goes  too  far, 
in  enlarging  the  scope  of  judicial  review.  In  the  American  Bai-  Association  and 
Its  house  of  delegates,  the  views  of  the  members  have  been  strongly  on  the  side 
of  a  more  substantial  and  searching  judicial  review  than  has  been  accorded  under 
many  of  the  recent  decisions  of  the  courts.  By  no  means  all  lawyers  and  judges 
would  go  as  far  as  Circuit  Judge  John  D.  Martin  did  in  his  recent  address  before 
the  Sixth  Circuit  Judicial  Conference,  quoted  elsewhere  in  this  issue,  and  by  no 
means  all  would  agree  with  his  informal  statement  of  the  present  court-made 
limitations  on  review ;  but  there  is  undoubtedly  a  feeling  of  concern  and  dis- 
satisfaction, widely  held  among  lawyers,  their  clients,  and  some  judges,  that  the 
substance  of  rights  is  imperiled  by  the  substitution  of  administrative  agencies 
for  law-governed  courts  and  the  curbing  of  the  judicial  power  to  see  to  it  that 
justice  has  not  been  denied. 

The  report  of  the  Senate  committee  makes  it  clear  that  as  to  judicial  review, 
as  on  other  subjects,  the  present  bill  makes  a  substantial  beginning,  of  progress 
in  the  right  direction,  not  the  ultimate  of  legislative  action.  On  more  than  a  few 
points,  the  committee  states  its  awareness  that  the  bill's  provisions  could  be 
evaded  or  whittled  away,  by  an  agency  or  court  hostile  to  the  legislative  purpose. 
The  Senate  committee  admonishes  that  it  does  not  propose  to  permit  such  a  thing 
to  last  long  if  it  does  transpire;  it  promises  that  corrective  legislation  will  be 
sponsored,  to  assure  the  carrying  out  of  the  legislative  intent.  If  enacted  by  the 
present  Congress,  the  measure  will  in  any  event  be  improved  and  strengthened 
from  time  to  time,  in  the  light  of  the  experience  under  it.  The  report  leaves  no 
doubt  of  the  firmness  of  the  committee's  purpose  to  deal  adequately  with  the 
abuses  and  to  require  their  elimination  or  correction. 

At  a  time  when  so  many  voices  in  the  world  are  confused  and  anxious,  and 
when  the  restoration  of  law-governed  liberties  seems  to  hang  in  the  balance 
in  so  many  lands,  it  is  heartening  news  indeed  that  the  Senate  of  the  United 
States,  through  its  Committee  on  the  Judiciary,  is  taking  the  first  step  toward 
remedying  abuses  which  have  long  been  evident  and  seem  now  to  be  generally 
admitted.  Members  of  the  American  Bar  Association  have  reason  for  satisfac- 
tion in  the  fact  that  their  organization  "stuck  to  its  guns"  in  the  long  uphill  strug- 
gle against  administrative  absolutism,  and  that  an  important  step  forward  has 
now  been  taken  in  the  Congress,  under  circumstances  which  give  reasonable 
assurance  of  success  if  lawyex-s  and  other  citizens  rally  in  support  of  the  pending 
measure. 

We  felicitate  the  Senate  committee,  the  Attorney  General,  the  representatives 
of  agencies,  the  association's  special  committee,  and  all  concerned,  on  the  equable 
spirit  in  which  this  vital  bill  has  been  perfected  and  the  admirable  way  in  which 
it  is  now  reported  and  supported. 

Mr.  Sadowskt.  Have  we  any  witnesses  here  who  have  a  short  state- 
ment to  make? 

Mr.  Davis.  We  do  not  have  an}'  witnesses  who  will  get  throngh  in 
half  an  hour. 

We  have,  as  I  indicated  before,  assigned  certain  phases  of  the  hear- 
ings to  different  members  of  the  staff  to  cover  that,  instead  of  trying 
to  have  a  lot  of  short  witnesses,  and  the  next  witness  we  would  intro- 
duce would  be  the  assistant  chief  counsel,  Mr.  AMiiteley.  He  will 
discuss  the  proposals  with  respect  to  reducing  the  penalties  and  certain 
other  things  which  have  been  brought  out  by  the  proponents  of  the  bill 
in  their  testimony. 

He  cannot  finish  in  half  an  hour. 
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Mr.  Sadowski.  I  am  afraid  that  we  cannot  continue  much  longer 
than  20  minutes,  because  after  we  complete  the  Consent  Calendar,  the 
House  will  take  up  consideration  of  the  housing  bill. 

Mr.  O'Hara.  There  will  be  quorum  call  on  that. 

Mr.  Sadowski.  Then  we  will  have  a  quorum  call.  We  might  as 
well  adjourn  until  tomorrow  morning  at  10  o'clock. 

(Wliereupon,  at  12 :  25  p.  m.,  Monday,  March  4, 1946,  the  committee 
adjourned  imtil  10  o'clock  Tuesday,  March  5,  1946.) 
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TUESDAY,   MARCH   5,    1946 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washirigton,  D.  C. 

The  subcommittee  reconvened  at  10  a.  m.,  Hon.,  George  G.  Sadowski, 
chairman  of  the  subcommittee,  presiding. 

Mr.  Sadowski.  The  subcommittee  will  come  to  order. 

STATEMENT  OE  RICHAUD  P.  WHITELEY,  ASSISTANT  CHIEF 
COUNSEL,  FEDEKAL  TRADE  COMMISSION 

Mr.  Whiteley.  Mr.  Chairman,  at  the  session  last  Thursday,  just 
before  the  closing  of  the  session,  I  gave  my  name  and  position  with 
the  Commission.  I  believe  the  record  already  contains  that,  and  I 
will  begin  with  my  prepared  statement. 

Mr.  Chairman  and  members  of  the  committee,  I  shall  address  my- 
self primarily  to  the  proposed  section  2  of  H.  R.  2390,  which  deals 
with  civil  penalties  and  amends  the  present  act  so  as  to  read  as  follows : 

(1)  Any  person,  partnership,  or  corporation  who  violates  an  order  of  the 
Commission  to  cease  and  desist  after  it  has  become  final,  and  while  such  order 
is  in  effect,  shall  forfeit  and  pay  to  the  United  States  a  civil  penalty  of  not 
more  than  $1,000  for  each  violation,  not  to  exceed  the  sum  of  $10,000  in  the 
aggregate,  which  shall  accrue  to  the  United  States  and  may  be  recovered  in  a 
civil  action  brought  by  the  United  States. 

Under  the  present  law;  that  is,  the  Wheeler-Lea  amendment 
adopted  in  1938,  there  is  a  maximum  penalty  provided  of  $5,000  for 
each  violation  with  no  aggregate  limitation.  The  proposed  amend- 
ment would  provide  a  maximum  penalty  of  $1,000  for  each  violation, 
with  a  further  provision  that  the  aggregate  civil  penalty  in  any  one 
case  shall  not  exceed  the  sum  of  $10,000. 

Since  the  passage  of  the  Wheeler-Lea  amendments,  approved 
March  21,  1938,  penalties  and  costs  for  the  violation  of  cease  and  de- 
sist orders  issued  by  the  Federal  Trade  Commission  have  been  assessed 
in  41  cases.  As  the  committee  is  well  aware,  pro:  eedings  for  the  re- 
covery of  civil  penalties  are  brought  under  the  direction  of  the  At- 
torney General  by  the  several  United  States  attorneys  in  Federal  dis- 
trict courts. 

The  following  table  gives  the  name  of  the  respondent  in  each  of 
the  41  cases,  the  commodity  involved,  the  United  States  district  court 
in  which  the  penalty  proceeding  was  brought,  the  amount  claimed 
in  the  bill  of  complaint,  and  the  penalty  and  costs  assessed  in  each 
case. 
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I  ask  that  this  table  be  incorporated  as  a  part  of  my  remarks  at , 
this  point  so  that  it  will  be  available  to  the  committee,  but  I  shall  not 
take  the  committee's  time  to  recite  the  above-stated  details  of  each 


case. 


(The  table  referred  to  is  as  follows:) 


FTC 

Docket 

No. 


1857 
3123 
2652 
1788 
3111 
1579 

3059 

3075 
2229 

2696 
2939 

2665 

2777 

3440 

2319 

3166 

2412 
3160 

2607 
2529 

3011 
3042 


3630 
3617 

3045 

2959 
3060 

2621 
2874 

3073 

3238 

1880 
3075 

3486 

3198 

3051 

4193 

2132 

2480 

2641 


Respondent 


K  &  S  Sales  Co 

John  Petrie 

Hoist  Publishing  Co 

Elmer  Candy  Co 

Derau  Confectionery  Co. 
Klimate  Proof  Manufac- 
turing Co. 
Mells  Manufacturing  Co. 


Herbal  Medicine  Co. 
Joseph  A.  Piuma 


Walter  T.  Hall  &  Co. 
Helena  Rubinstein... 


J.  H.  Casey  Co 

Plantation  Chocolate  Co. 

Perfect     Manufacturing 

Co. 
Chesapeake  Distilling  & 

Distributing  Co. 
Mutual  Printing  Co 


Montebello  Distillers 

Oppenheim,    Collins    & 
Co.,  Inc. 

Levore  Co. 

American  Beauty  Prod- 
ucts Co. 

Midwest  Studios 

Gynex  Corp 


Pioneer  Advertising  Co.. 

Midwest  Sales  Syndicate. 
Hiram  E.  Barber 


Melster  Candy  Co. 


Sweets  Co.  of  America... 
American  Television  In- 
stitute. 

Sweet  Candy  Co 

Wilson  Chemical  Co 


Emile  Carpentier 

William  C.  Steffy  et 


Qellman  Bros 

Herbal  Medicine  Co. 


Certane  Co. 


Rogers  Redemption  Bu- 
reau. 

Lanteen  Laboratories, 
Inc. 

Kongo  Chemical  Co 


Irving  Roy  Jacobson. 

G.  Leach  &  Co 

Rango  Tablet  Co 


Commodity 


Novelties 

Emmenagogue. 
Encyclopedia.. 
Candy  lottery.. 

do... 

Paints 


Candy  lottery 

Proprietary  medicine. 
do 


Candy  lottery. 
Cosmetics 


Proprietary  medicine. 
Candy  lottery 


Tire  fluids. 
Whisky.... 


United  States  district 
court 


Sales    promotion 

plans. 
Whisky.. 

Women's  clothing.^.. 


Radio  sets. 
Cosmetics- 


Portraits 

Contraceptives. 


Sales     promotion 

plans. 

Batteries,  bulbs 

Automobile-testing 

devices. 
Candy  lottery 


-do. 


Correspondence 
school. 

Candy  lottery.. 

Novelties 


Proprietary  medi- 
cine. 

Silverware  sales  pro- 
motion. 

Novelties 

Proprietary  medi- 
cine. 

Contraceptives 


Silverware  sales  pro- 
motion. 
Contraceptives 


Hair  dye.. 

Books 

Pottery... 
Nostrums. 


Northern  district,  Illinois.. 
....do 

Southern  district,  Iowa... 

Eastern  district,  Louisiana 

District  of  Massachusetts. 

Middle  district.  North 
Carolina. 

Eastern  district,  New 
York. 

District  of  Maryland 

Southern  district,  Cali- 
fornia. 

Southern  district,  Iowa 

Southern  district.  New 
York. 

District  of  Oregon 

Eastern  district,  Penn- 
sylvania. 

Southern  district,  Ohio... 


District  of  Maryland 

Northern  district,  Illinois. 


District  of  Maryland 

f Southern    district.    New 

York. 
Northern  district,  Illinois. 
....do 


District  of  Oregon 

Southern    district.    New 

York. 
Northern  district,  Illinois 

.do- 


District  of  Nebraska. 


Western  district,  Wiscon- 
sin. 
District  of  New  Jersey.-. 
Northern  district,  Illinois 


District  of  Utah 

Western    district,    Penn- 
sylvania. 
District  of  New  Jersey... 


Northern  district,  Illinois 


District  of  Minnesota. 
District  of  Maryland. 


Penalty 

pleaded 


Penalty 
and  costs 
assessed 


Southern  district,  Califor- 
nia. 
District  of  Minnesota 


Northern  district,  Illinois- 
Southern    district.    New 

York. 
Western  district,  Wiscon- 
sin. 
Eastern  district,  Pennsyl- 
vania. 
Southern  district,  Califor- 
nia. 


$40, 000 
30,  000 
50,  000 
20, 000 
20, 000 
5,000 

15,000 

20, 000 
60, 000 

15,  000 
15,  000 

40,000 
20,000 

15,000 

20, 000 

20, 000 

10, 000 
5,000 

30, 000 
35, 000 

50, 000 
30, 000 

35, 000 

50, 000 
25, 000 

5,000 

45,  000 
45, 000 

45, 000 
45, 000 

15, 000 

50, 000 

30,000 
95,000 

15,  000 

20,000 

40,000 

20, 000 

40,000 

20, 000 

5,000 


$4,  500.  00 
2,  500.  00 
2, 000.  00 
1,  000.  00 
1, 000.  00 
1, 000.  00 
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Mr.  Whiteley.  I  do  desire  to  call  the  attention  of  the  committee 
to  the  fact  that  in  only  one  of  the  41  cases  has  the  penalty  assessed  by 
the  district  court  exceeded  the  aggregate  of  $10,000  which  is  sought 
to  be  imposed  as  a  limitation  in  the  proposed  amendment.  This  was 
in  a  particularly  aggravated  case  in  which  an  individual  in  Bergen 
County,  N.  J.,  who  called  himself  "Dr.  Emile  Carpentier,"  manufac- 
tured and  sold  a  product  called  "TB  compound,"  a  proprietary  prepa- 
ration, advertised  as  a  cure  for  tuberculosis  of  the  lungs,  larynx,  bones, 
intestines,  kidneys,  and  brains,  and  as  a  cure  for  chronic  bronchitis, 
colitis,  chronic  gastritis,  and  for  ulcerated  duodenum,  stomach,  and 
intestines.  The  Commission  found  that  this  so-called  TB  compound 
had  no  curative,  remedial,  or  therapeutic  value  in  the  treatment  of  the 
various  types  of  tuberculosis,  or  in  the  treatment  of  the  other  ailments 
for  w^hich  it  was  recommended,  that  no  one  had  been  cured  of  tuber- 
culosis by  its  use,  and  that  physicians  had  not  successfully  prescribed 
it  in  the  treatment  of  patients,  all  of  which  claims  had  been  made  by 
respondent.  The  Commission  further  found  that  the  respondent  was 
not  a  doctor  of  medicine,  had  never  had  any  medical  training,  had 
never  served  as  an  interne  in  any  hospital,  or  been  connected  with 
the  medical  profession  in  any  way  other  than  as  an  orderly  in  hos- 
pitals. It  also  found  that  he  maintained  no  oftice  or  place  of  business 
where  the  condition  of  purchasers  or  prospective  purchasers  of  his 
compound  might  be  determined.  The  bill  of  complaint  filed  by  the 
United  States  attorney  asked  the  imposition  of  penalties  totaling 
$15,000,  and  the  court  assessed  aggregate  penalties  of  $15,000,  plus 
court  costs  of  $29.21. 

In  every  other  case,  although  the  amounts  claimed  for  violations 
extended  from  $5,000  in  several  cases  to  as  high  as  $95,000  in  one  case 
where  there  were  numerous  and  constant  violations,  the  aggregate 
penalties  assessed  varied  from  as  low  as  $40  to  as  high  as  $5,000. 
Manifestly,  had  the  limitation  sought  to  be  imposed  by  the  pending 
amendment  been  a  part  of  the  present  law,  the  amounts  claimed  in 
the  several  bills  would  have  been  much  smaller  and  the  penalties 
assessed  would  have  been  correspondingly  less.  The  Carpentier  case 
referred  to  above  and  one  other  involving  a  medicine  falsely  advertised 
were  the  only  2  of  the  41  in  which  the  amount  sought  in  the  bill  of 
complaint  was  allowed  by  the  district  court. 

I  think  these  figures  show  conclusively  that  there  is  no  fear  that 
the  courts  will  "run  wild"  and  assess  huge  amomits  as  penalties,  or 
that,  as  one  witness  before  the  committee  stated,  "astronomical  figures 
could  be  assessed."  The  courts  take  into  consideration  before  assess- 
ing penalties  both  the  gravity  of  the  offense  and  the  ability  of  the 
defendant  to  pay.  This  accounts  for  the  rather  small  penalties 
assessed  in  several  of  the  cases  listed  above. 

On  the  other  hand,  if  the  maximum  penalty  for  each  violation  were 
reduced  from  $5,000  to  $1,000,  with  an  aggregate  limitation  of  $10,000 
for  all  violations,  however  numerous  and  continuous  they  may  have 
been,  the  courts  would  be  powerless  to  assess  adequate  penalties  against 
large  corporations  and  others  engaged  in  price-fixing  or  other  activi- 
ties in  restraint  of  trade  for  violations  of  the  Commission's  orders  to 
cease  and  desist.  In  some  of  such  cases  whole  industries  are  involved, 
and  the  practices  sought  to  be  prohibited  might  easily  have  resulted 
m  very  considerable  profits.     In  such  a  case,  the  public  interest  would 
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be  served  only  if  penalties  sufficiently  substantial  to  constitute  a  real 
deterrent  were  assessed.  Penalties  as  small  as  the  proposed  amend- 
ment provides  would  only  lend  encouragement  to  continuing  viola- 
tions, and  in  effect  operate  as  a  license  to  violate  the  law. 

I  think  it  is  not  necessary  to  make  any  further  reference  to  the 
proposed  change  with  respect  to  civil  penalties.  The  pending  bill  does 
not  provide  any  amendments  to  section  lo  v\'ith  respect  to  temporary 
injunctions  and  section  l-i  with  respect  to  criminal  prosecutions,  but 
I  want  to  make  a  very  brief  reference  to  those  two  sections,  to  show  that 
the  Commission  and  the  Attorney  General  have  been  very  reasonable 
in  the  application  of  the  provisions  of  those  two  sections. 

One  of  the  provisions  in  the  amendments  adopted  by  Congress  to 
the  Federal  Trade  Commission  Act  in  1938  was  section  13,  with  respect 
to  the  securing  of  a  temjDorary  injunction  in  cases  where  the  Commis- 
sion, pending  the  trial  of  a  case  before  it,  has  reason  to  believe  that  the 
injunction  of  the  dissemination  of  any  false  advertisement  of  a  food, 
drug,  device,  or  cosmetic  in  violation  of  section  1'2  would  be  in  the 
interest  of  the  public. 

The  Commission  has  used  this  injunction  authority  sparingly,  and 
has  applied  for  it  in  38  instances  only.  Thirty-seven  of  the  applica- 
tions were  granted,  and  that  the  thirty-eighth  should  have  been  granted 
was  demonstrated  by  the  fact  that  as  the  result  of  the  Commission's 
trial  of  the  case,  an  order  to  cease  and  desist  was  issued  against  re- 
spondent, which  order  has  since  become  final. 

ITnder  section  14  of  the  Commission's  act,  also  one  of  the  provisions 
of  the  Wheeler-Lea  amendments  of  1938.  it  is  provided  that  any  person 
violating  any  provision  of  section  12  (a)  with  respect  to  the  dissemina- 
tion of  a  false  advertisement  shall,  if  the  use  of  the  commodity  adver- 
tised may  be  injurious  to  healtli  because  of  results  from  such  use  under 
the  conditions  prescribed  in  the  advertisement  thereof  or  under  such 
conditions  as  are  customary  or  usual,  or  if  such  violation  is  with  intent 
to  defraud  or  mislead,  be  guilty  of  a  misdemeanor  punishable  by  a 
fine  or  imprisonment  or  both.  In  one  instance  only  has  the  Commis- 
sion applied  to  the  Attorney  General  for  criminal  prosecution  under 
section  14,  and  in  that  case  the  defendant  was  convicted  and  a  fine  of 
$1,000  was  imposed. 

I  make  these  references  both  to  the  injunction  and  criminal  pro- 
ceedings to  show  that  the  Commission  has  been  very  sparing  in  exer- 
cising the  authority  granted  it  under  its  act,  and  has  never  sought  the 
institution  of  proceedings  in  any  injunction  or  criminal  case,  with 
the  single  exception  of  the  injunction  above  referred  to,  in  which  the 
prosecution  was  not  successful,  and  all  of  these  proceedings  in  the  civil 
penalty  cases  and  the  injunction  cases  and  in  the  single  criminal 
prosecution  were  proceedings  before  Federal  district  courts. 

At  this  time  I  should  like  to  correct  a  misunderstanding  that  may 
have  arisen  in  the  minds  of  the  committee  as  the  result  of  the  testimony 
of  one  of  the  witnesses  who  appeared  in  support  of  the  provisions  of 
the  bill,  Mr.  Isaac  W.  Digges,  attorney,  of  New  York  City.  In  re- 
sponse to  a  c^uestion  by  a  member  of  the  committee  as  to  whether,  in 
the  trial  of  cases  before  the  Commission,  the  employees  of  other  Fed- 
eral agencies  are  equally  available  to  the  Commission  and  the  respond- 
ent, Mr.  Digges  re})lied  that  he  had  had  only  one  experience  in  that 
regard;  that  he  had  desired  in  behalf  of  a  respondent  to  secure  the 
testimony  of  a  representative  of  the  Bureau  of  Standards  which  was 
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tliouglit  to  be  important.  Mr.  Digg:es  further  stated  that  the  repre- 
sentative, in  reply  to  an  inquiry  from  him,  said  that  he  could  not  testify 
for  respondent  Avithout  the  prior  consent  of  the  Federal  Trade  Com- 
mission— that  there  was  an  interdepartmental  rule  of  comity  in  that 
respect.  In  answer  to  a  further  question  of  another  member  of  the 
committee  as  to  whether  he  did  not  haA'e  the  power  of  subpena  in 
behalf  of  his  client.  Mr.  Dirges  correctly  stated  that  plain  subpenas 
might  be  issued  either  upon  request  to  the  trial  examiner  or  to  the 
Secretary  of  the  Commission,  and  that  he  had  never  had  any  experi- 
ence of  such  a  subpena  being  unreasonably  withheld.  Upon  a  further 
question  from  the  committee  as  to  whether  the  witness  from  the  Bureau 
of  Standards  appeared,  ISIr.  Digges  stated  : 

No,  sir.  The  consent  and  the  permission  of  the  trial  counsel  was  not  forth- 
coming, and  I  didn't  get  him. 

As  the  inability  to  secure  the  testimony  of  the  witness,  under  the 
circumstances  outlined  by  Mr.  Digges,  would  amount  to  a  denial  of 
due  process  to  respondent,  on  the  day  after  Mr.  Digges  testified,  I  had 
the  following  letter  written  by  one  of  my  assistants  to  Mr.  Digges : 

Deak  Mb.  DiiiGEs :  Mr.  Whiteley  has  requested  that  I  secure  from  you  some  in- 
formation, if  possible,  in  connection  with  the  incident  that  you  mentioned  yester- 
day in  your  testimony  at  the  hearings  on  the  Reece  bill  when  you  testified 
in  Substance  that  upon  an  attempt  to  secure  from  the  National  Bureau  of 
Standards  of  the  Department  of  Commerce  a  witness  to  testify  in  a  proceeding 
before  the  Commission,  you  wei'e  advised  that  the  Bureau  could  not  furnish  the 
witness  unless  it  had  the  consent  of  or  permission  from  the  Federal  Trade  Com- 
mission. As  Mr.  V^liiteley  recoiled,  you  stated  that  this  occurred  in  connection 
with  some  case  you  had  l)efore  the  Commission  in  193.5. 

Would  you  kindly  advise  me  the  name  of  the  case,  the  name  of  the  desired 
witness,  if  you  recall  it,  and  the  circumstances  imder  which  you  made  your 
request.  I  should  also  like  to  know  whether  or  not  you  reported  this  matter  to 
the  trial  attorney  for  the  Commission,  the  trial  examiner,  or  to  the  Commission 
itself,  with  the  request  that  the  attendance  of  this  witness  be  secured,  and,  if  so, 
with  what  result. 

It  would  be  appreciated  if  you  would  supply  me  this  infonnation  at  your 
earliest  convenience. 

To  this  letter  Mr.  Digges  replied: 

Dear  Mr.  Thomeeson  :  Answering  your  letter  of  January  30th,  the  incident 
referred  to  occurred  during  the  late  winter  or  early  spring  of  1940  during  the 
course  of  the  Good  Housekeeping  case — 

that  was  a  case  brought  against  the  Hearst  Publishing  Co.,  who  pub- 
lish Good  Housekeeping,  for  alleged  false  representations  made  in 
that  publication. 

We  had  sought  to  produce  witnesses  from  the  Bureau  of  Standards  in  order 
to  show  (1)  that  the  consumer  testing  done  by  Good  Housekeeping  was  equal 
if  not  superior  to  that  conducted  by  the  Bureau.  (2)  that  the  Bureau  made 
provision  for  marginal  error  in  its  testing,  and  (3)  that  the  Bureau  has  often 
sought  and  received  the  assistance  of  Good  Housekeeping  with  regard  to  testing 
consumer  items,  and  in  many  cases  adopted  our  own  standards. 

We  do  not  recall  the  name  of  the  person  contacted  in  the  Bureau. 

We  did  not,  ourselves,  bring  the  matter  to  the  attention  of  the  Commission 
as  we  had  been  advised  by  the  person  in  the  Bureau  of  Standards  that  he  had 
sought  the  Commission's  permission  and  had  been  denied  it. 

In  his  testimony  before  the  committee  Mr.  Digges  had  stated  that 
he  was  prevented  from  securing  the  testimony  of  the  Bureau  of 
Standards'  representative  because  the  "consent  and  the  permission 
of  trial  counsel  was  not  forthcoming." 
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In  reply  to  the  letter  from  my  office,  he  stated : 

We  did  not,  ourselves,  bring  the  matter  to  the  attention  of  the  Commission 
as  we  had  been  advised  by  the  person  in  tlie  Bureau  of  Standards  that  he  had 
sought  the  Commission's  permission  and  had  been  denied  it. 

Whether  Mr.  Digges  was  so  advised  by  any  responsible  person  in 
the  Bureau  of  Standards  is  not  important.  An  examination  of  the 
Commission's  files,  however,  fails  to  disclose  any  inquiry  or  request 
from  the  Bureau  of  Standards  with  respect  to  the  matter.  Had  such 
a  request  been  made  orally,  it  should  have  come  to  ni}^  attention  as 
I  was  directly  in  charge  of  the  trial  of  cases  of  this  character. 

If  the  testimony  was,  as  he  stated,  important  to  his  client,  Mr.  Digges 
must  have  known,  as  any  trial  attorney  of  much  less  experience  before 
the  Commission  knows,  that  all  he  had  to  do  was  to  apply  to  the  trial 
examiner  or  to  the  secretary  of  the  Commission  for  the  issuance  of 
the  subpena,  and  that  no  rule  or  policy  of  comity  would  prevent 
the  issuance  of  such  a  subpena. 

Mr,  Digges  indicated  that  he  knows  quite  well  that  that  is  the 
fact  in  his  statement  in  answer  to  a  question  by  a  member  of  the  com- 
mittee that  he  had  never  known  the  Commission  unreasonably  to  refuse 
to  issue  a  ]3lain  subpena. 

What  I  want  to  state  most  emphatically  is  that  the  Commission  has 
never  refused  to  issue  a  subpena  for  any  such  person  because  of  any 
such  rule  or  policy  of  comity. 

Mr.  Digges  is  well  aware  of  the  fact  that  all  he  luid  to  do  in  tliat 
or  any  other  instance  of  like  character  was  to  inform  the  Commission 
that  he  desired  the  subpena  issued  and  the  requisite  directions  would 
have  been  given  by  the  Secretary  of  the  Commission.  If  the  produc- 
tion of  the  witness  in  question  was  as  important  as  Mr.  Digges  had 
led  this  committee  to  believe,  then  his  failure  to  secure  a  subpena  in 
the  manner  that  he  knew  was  available  to  him  constituted  a  dereliction 
in  his  duty  to  his  client.  Be  that  as  it  may,  I  resent  the  plain  imputa- 
tion that  the  requirements  of  due  process  are  not  or  have  not  been 
observed  b}-  tlie  Commission,  or  its  officials,  in  the  trial  of  cases 
before  it. 

Several  of  the  witnesses  appearing  in  support  of  the  provisions  of 
the  pending  bill  contend  that  the  provisions  of  ordei-s  to  cease  and 
desist  issued  by  the  Commission  in  certain  cases  were  too  harsh  in 
that  they  required  respondents  to  cease  the  use  of  registered  trade- 
marks or  trade  names  Avhich  had  been  used  a  number  of  years.  In 
other  words,  their  contention  is  that  such  respondents  should  have  been 
permitted  to  continue  tlie  use  of  the  deceptive  trade-mark  or  trade 
name  followed  by  qualifying  or  explanatory  language. 

One  of  the  earliest  cases  decided  by  the  Commission,  and  which  has 
been  a  landmark  in  unfair-competition  law  since  that  time,  was  that 
one  of  the  Winsted  Hosiery  Co.  in  which  the  order  of  the  Commission 
was  sustained  by  the  Supreme  Court,  in  its  opinion  handed  down 
April  24,  1922. 

The  Commission  had  found  that  the  word  "Merino"  as  applied  to 
wool  meant  "primarily  and  popularly"  a  fine,  long-staple  wool  which 
commanded  the  highest  price.  It  also  found  that  a  substantial  part 
of  the  consuming  public  understood  the  words  "Merino,"  "Natural 
Merino,"  and  "Gray  Merino,"  as  applied  to  underwear,  to  mean  that 
the  underwear  was  all  wool.     That  by  means  of  the  labels  and  brands 
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of  the  Winsted  Co.  bearino-  such  words  part  of  the  public  was  misled 
into  buying  as  all-wool  underwear  which  in  fact  was  in  large  part 
cotton. 

It  was  contended  on  the  part  of  respondent  that  the  lal)els  bearing 
the  word  *'Merino"  had  long  been  established  in  the  trade  and  were 
generally  understood  by  it  as  indicating  goods  partly  of  cotton ;  that 
the  trade  was  not  deceived  by  them ;  that  there  was  no  unfair  compe- 
tition for  which  another  manufacturer  of  underwear  could  maintain 
a  suit  against  the  Winstecl  Co. ;  and  that  even  if  consumers  were  misled 
because  they  did  not  understand  the  trade  significance  of  the  label, 
or  because  s  lae  retailers  deliberately  deceived  them  as  to  its  meaning, 
the  result  was  in  no  way  legally  connected  with  unfair  competition. 

The  Supreme  Court,  however,  held  that  the  fact  that 

misrepresentation  and  misdescription  have  become  so  common  in  tlie  knit-under- 
wear trade  tliat  most  dealers  no  longer  accept  labels  at  their  face  value  does  not 
prevent  their  use  being  an  unfair  method  of  competition.  A  method  inherently- 
unfair  does  not  cease  to  be  so  because  those  competed  against  have  become  aware 
of  the  wrongful  practice.  Nor  does  it  cease  to  be  unfair  because  the  falsity  of 
the  manufacturer's  representation  has  become  so  well  known  to  the  trade  that 
dealers,  as  distinguished  from  consumers,  are  no  longer  deceived. 

The  Court  further  said : 

And  trade-marks  which  deceive  the  public  are  denied  protection  although  mem- 
bers of  the  trade  are  not  misled  thereby. 

In  the  case  of  H.  N.  Heusner  &  Son,  the  Federal  Trade  Commission 
ordered  a  Pennsylvania  manufacturer  of  cigars  containing  only  Penn- 
sylvania tobacco  but  which  were  branded  '"Havana  Smokers,"  to  cease 
and  desist  from  using  the  word  "Havana"  to  designate  its  product. 
The  Circuit  Court  of  Appeals  for  the  Third  Circuit  was  asked  by  re- 
spondent to  modif}'^  this  order  so  as  to  permit  the  retention  of  the  word 
"Havana"  with  the  following  qualification : 

Notice  these  cigars  are  made  in  the  United  States  and  only  of  United  States 
tobacco. 

The  Court  stated  with  respect  to  this  request  that — 

The  difficulty  of  petitioner's  position  lies  in  the  fact  that  the  implication  of 
the  word  "Havana"  is  totally  false.  The  purchaser  can  be  guided  by  either  label 
or  legend,  but  not  by  both.  This  circumstance  came  before  the  Court  of  Appeals 
for  the  District  of  Columbia  in  a  recent  case.  After  a  carefully  considered  review 
of  the  authorities  the  learned  court  concluded : 

"*  *  *  j5ut  the  phrase  'Army  and  Navy'  in  the  name  'Army  &  Navy  Trading 
Co.'  makes  the  single  representation  that  at  least  the  major  portion  of  the  mer- 
chandise offered  for  sale  is  in  some  sense  Army  and  Navy  goods.  This  single 
representation  being  untrue,  it  cannot  be  qualified ;  it  can  only  be  contradicted. 
The  cases  urged  by  the  Trading  Co.  and  above  discussed  justify  qualification 
of  a  trade.name  wheve  qualification  is  pos.sible ;  they  do  not  justify  contradiction" 
(Federal  Trade  Commission,  v.  Army  and  Navy  Trading  Co.,  88  F.  (2d)  776,  780). 
We  doubt  if  petitioner  would  accede  to  a  true  qualification — "Fake  Havana 
Smokers." 

Of  course,  they  would  not. 

To  the  same  effect  was  the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  in  El  Moro  Cigar  Gom/pany  v.  Federal  Trade 
Coimnission^  decided  November  6,  1939,  in  which  the  brand  name 
"Havana  Counts"  had  been  used  by  the  respondent  for  more  than  33 
years,  17  of  which  years  had  been  after  the  establishment  of  the  Com- 
mission, during  which  time  the  projoriety  of  its  use  had  not  been 
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attacked.     The  court  held  that  the  word  ''Havana*'  being  false  per  se, 
its  impropriety  could  not  be  cured  by  the  use  of  the  sentence, 

These  cigars  are  made  in  the  United  States  entirely  and  only  of  domestic 
tobacco. 

The  court  continued, 

Long  use  of  a  misleading  brand  can  vest  no  riglit  in  the  user.  As  was  said 
by  Mr.  Justice  Cardozo,  in  F.  T.  C.  v.  Algoma  Lumber  Co.  (291  U.  S.  67)  : 

u*  *  *  r^Q  Federal  Trade  Commission  was  not  organized  till  1914,  its  jur- 
isdiction then  as  now  confined  to  interstate  and  foreign  commerce.  Silence  up  to 
that  time  is  not  even  a  faint  token  that  the  misapplied  name  had  tlie  approval 
of  the  industry.  It  may  well  have  meant  no  more  than  this,  that  the  evil  was 
not  great,  or  that  there  was  no  champion  at  Iiand  to  put  an  end  to  the  abuse. 
Even  silence  thereafter  will  not  operate  as  an  estoppel  against  the  community 
at  large,  whatever  its  effect  upon  individuals  asserting  the  infringement  of  pro- 
prietary interest  {French  Repuhlic  v.  Saratoga  Yicliii  Co.,  (191  U.  S.  427).  There 
is  no  bar  through  lapse  of  time  to  a  proceeding  in  the  public  interest  to  set  an 
industry  in  order  by  removing  tlie  occasion  for  deception  or  mistake     *     *     *" 

It  cannot  be  successfully  contended  that  the  interest  of  the  public  is  not  involved. 
As  we  said  in  the  Walkers  New  River  ISIining  case,  supra  : 

"That  the  public  interest  is  involved  cannot  be  doubted.  It  is  manifestly  in  the 
interest  of  the  public  to  prevent  the  continuance  of  an  unfair  practice  which 
tends  to  deceive  the  public  and  divert  trade  from  competitoi-s." 

I  might  add  also  that  the  court  of  appeals  in  this  case  concluded  its 
opinion  in  the  following  language : 

The  findings  of  fact  made  by  the  Commission  are  supported  by  the  great  weight 
of  the  evidence.  The  order  made  was  a  proper  one  and  an  order  will  be  entered 
enforcing  it. 

The  cases  just  cited  conclusively  show  that  neither  registration  nor 
long-continued  use  of  a  trade-mark  or  trade  name  which  is  false  en- 
titles the  trader  to  any  protection,  and  that  where  the  trade-mark  or 
name  is  false  per  se,  its  use  shoulcl  be  absolutely  prohibited,  since  the 
deception  necessarily  incident  thereto  cannot  be  cured  by  any  qualif^v'- 
ing  or  explanatory  language. 

Several  of  the  witnes.ses  appearing  in  suj^port  of  the  pending  bill 
have  referred  to  and  quoted  frt)m  the  court  of  appeals"  opinion  in  the 
Jacob  Siegel  Co.  case.        * 

I  think  every  one  of  the  witnesses  who  criticized  the  review  given 
by  the  appellate  courts  to  the  Commission's  orders  referred  to  cases 
with  which  they  had  had  nothing  to  do.  I  think  not  a  single  one  of 
them  referred  to  a  case  that  he  himself  had  tried  befoi'e  the  Commis- 
sion. 

I  recall  distinctly  that  Mr.  Digges  stated  that  although  orders  to 
cease  and  desist  had  issued  against  him  by  the  Commission,  and  I 
believe  they  have  issued  against  his  clients  in  five  cases,  he  had  not 
found  it  necessary  to  appeal  or  to  file  a  petition  for  review  in  any  one 
of  these  cases. 

And  I  think  the  other  gentlemen  referred  to  cases  which  they  had 
not  tried.  It  may  have  been  easier  for  them.  They  may  not  have 
been  so  tied  down  to  the  real  facts.  They  may  have  been  able  to 
speak  more  recklessly  and  loosely  when  they  were  discussing  cases  that 
they  had  not  tried  and  with  which  records  they  were  not  familiar. 

Be  that  as  it  may,  I  want  to  discuss  for  a  moment  the  Siegel  Co. 
case,  the  so-called  Alpacuna  case,  because  that  has  been  held  up  as  a 
port  of  horrible  example  of  what  happens  in  the  judicial  review  of  the 
Commission's  cease-and-desist  orders. 
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That  case  involved  the  deceptive  and  misleading  use  of  the  trade 
name  "Alpacuna"  for  overcoats  and  topcoats  manufactured  by  the 
Jacob  Siegel  Co.,  of  Philadelphia.  The  contention  has  been  made 
that  it  shows  the  inadequacy  of  court  review  of  the  Fereral  Trade 
Commission's  orders  to  cease  and  desist. 

In  the  Siegel  case  the  respondent,  about  1930,  adopted  the  trade 
name  "Alpacuna,"  a  contraction  of  "alpaca"  and  "vicuna,"  for  the 
garments  manufactured  by  it,  and  widely  advertised  said  trade  name. 
It  furnished  its  dealers  suggested  advertising  copy  for  use  by  such 
dealers  in  advertising  the  so-called  Alpacuna  garments  in  newspapers 
published  in  the  trade  areas  served  by  such  dealers,  and  frequent  and 
repeated  use  was  made  by  said  dealers  of  this  copy.  Among  the  state- 
ments found  in  such  copy  was  the  following : 

Studying  the  sources  of  the  famous  Alpacuna  fabric  is  a  real  geography  lesson. 
From  the  South  America  Andes  we  took  the  warm,  light,  silky  hairs  of  the  alpaca. 
From  the  valleys  of  old  Peru  we  took  the  fine,  lustrous  coat  of  the  guanaco. 
From  the  plains  of  Turkestan  we  took  the  sturdy,  durable  hairs  of  the  Angora. 
From  the  Texas  Panhandle  we  chose  the  thickest,  warmest,  and  richest  sheep's 
wool.  They  were  all  brought  together  and  scientifically  blended  into  a  fabric 
that's  unmatched  for  richness,  luxury,  warmth,  light  weight,  long  wear. 

The  Commission  found  that  in  neither  the  overcoat  nor  the  topcoat 
is  guanaco  hair  used,  with  the  exception  that  occasionally  guanaco 
hairs  may  find  their  way  into  shipments  of  alpaca  by  the  mill  which 
manufactures  the  fabric  for  respondent.  In  such  cases,  however,  the 
presence  of  guanaco  hairs  is  due  entirely  to  accident,  and  the  amount 
of  the  same  is  negligible. 

The  Commission  further  found  that  the  Angora-goat  hair  or  wool 
used  in  the  fabrics  is  not  imported  from  Turkestan,  or  from  any  other 
foreign  country,  but  is  a  domestic  product  obtained  from  Angora  goats 
raised  in  Texas. 

It  also  found  that  the  use  of  the  name  "Alpacuna"  by  respondent 
was  misleading  and  deceptive  because  it  represented  or  implied,  that 
the  coats  so  designated  contained  fibers  obtained  from  the  South 
American  animal  known  as  the  vicima.  In  fact,  there  was  no  vicuna 
fibers  at  all  in  the  garments,  the  topcoat  being  composed  of  approxi- 
mately 50  percent  alpaca,  20  percent  mohair,  and  30  percent  sheep's 
wool,  and  the  overcoat  being  composed  of  about  70  percent  of  the 
three  fabrics  mentioned  and  of  about  30  percent  cotton  backing. 

In  other  words,  a  great  many  of  the  garments  contained  30  per  cent 
cotton,  and  there  is  not  the  slightest  doubt  but  that  tlie  public  under- 
stood that  all  of  these  garments  were  represented  as  being  all-wool. 

A  number  of  witnesses,  both  persons  in  the  trade  and  members  of 
the  consuming  public,  testified  that  to  them  the  name  "Alpacuna" 
indicated  that  the  coat  contained  both  alpaca  and  vicuna  fiber,  and 
that  the  presence  of  vicuna  fiber  was  indicated  by  the  suffix  "cuna". 

Upon  consideration  of  the  entire  record,  the  Commission  found  that 
the  use  by  the  respondent  of  the  foregoing  representations  with  respect 
to  its  coats,  including  the  use  of  the  name  "Alpacuna,"  has  the  tend- 
ency and  capacity  to  mislead  and  deceive  a  sitbstantial  portion  of  the 
purchasing  public  with  respect  to  the  fiber  content  of  such  coats  and 
the  origin  of  the  materials  used  in  such  coats,  and  the  tendency  and 
capacity  to  cause  such  portion  of  the  public  to  purchase  substantial 
quantities  of  respondent's  coats  as  the  result  of  the  erroneous  and 
mistaken  belief  engendered  by  such  representations.     It  further  found 
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that  in  a  substantial  number  of  instances  prospective  purchasers  "were 
misled  into  the  belief  that  Vienna  fiber  was  present  in  respondent's 
■coats,  when  in  fact  said  coats  contained  no  snch  fiber.  Upon  these 
iacts  and  others  fully  set  out  in  the  Commission's  findings,  which  I 
^ill  not  take  the  time  to  insert  here,  the  Com.mission  issued  its  order 
to  cease  and  desist  prohibitine;  the  use  of  the  word  "Alpacuna,"  or  any 
other  word  which  in  whole  or  in  part  is  indicative  of  the  word 
''vicuna,"  to  designate  or  describe  respondent's  coats,  and  further  pro- 
hibitino;  the  respondent  from  otherwise  representing,  directly  or  by 
implication,  that  respondent's  coats  contain  vicuna  fiber. 

The  respondent  contended  before  the  circuit  court  of  appeals  that 
it  had  a  valuable  property  right  in  its  trade  name  "Alpacuna"  and 
for  that  reason  it  should  not  be  deprived  of  the  continued  use  of  such 
name.  The  trade  name  having  been  found  by  the  Commission  to  be 
false  per  se,  which  findings  were  based  upon  substantial  evidence,  its 
continued  use,  whether  qualified  or  not,  was  unwarranted  and  con- 
trarv  to  the  interest  of  the  consuming  public  and  wholly  without 
justification  in  the  light  of  the  opinions  of  the  several  United  States 
circuit  courts  of  appeals  heretofore  cited  by  me,  and  of  the  Supreme 
Court  in  the  Winsted  Hosiery  case,  supra. 

If  there  be  any  doubt  in  the  minds  of  the  committee  that  the  find- 
ings and  order  of  the  Commission  in  this  case  were  based  upon  the  pre- 
ponderance of  the  evidence,  I  invite  the  committee  to  read  the  record 
in  this  case,  printed  for  the  court  of  appeals  and  relied  upon  by  coun- 
sel for  the  Commission  and  for  the  respondent  in  support  of  their 
contentions  before  that  court. 

I  may  state  that  the  practice  is,  in  the  third  circuit,  not  to  print 
the  entire  record  but  to  call  upon  counsel  for  both  sides  to  indicate 
such  parts  of  the  record  as  they  feel  should  be  printed,  and  I  have 
present  here  the  entire  printed  testimony,  the  pleadings,  the  briefs  of 
couiviel  for  both  sides,  which  I  shall  be  glad  to  submit  to  the  commit- 
tee, if  any  member  of  the  committee  is  interested  in  it,  to  see  whether 
or  not  in  this  case,  which  has  been  singled  out  by  so  many  witnesses, 
the  Commission  followed  the  rule  of  preponderance  of  evidence  in 
making  its  findings.  And  I  may  state  further  that  yesterday  after- 
noon, after  its  recess,  the  Supreme  Court  heard  argument  in  the  Siee:el 
case  on  the  petition  for  certiorari,  which  was  granted  the  respondent 
below,  and  counsel  for  the  Siegel  Co.  stated  very  clearly  to  the  Court 
that  there  was  no  question  about  the  findings  being  sustained  by  the 
evidence,  no  question  was  raised  as  to  the  substantiality  or  adequacy 
of  the  testimony  and  evidence  upon  which  those  findings  were  based 
and  that  he  was  there  solely  upon  the  plea  that  the  order  of  the 
Commission  was  too  harsh,  asking  a  modification  in  the  Commission's 
order  to  permit  respondent  to  continue  the  use  of  the  trade  name  with 
qualification. 

How  the  Supreme  Court  may  decide  that  question,  we  do  not  know. 

If  it  decides  in  favor  of  the  respondent,  it  will  show  that  there  was 
an  ample  and  adequate  court  review,  and  that  the  provisions  of  this 
bill  in  that  respect  are  unnecessary. 

If  it  decides  in  favor  of  the  Commission,  it  will  show  that  the  Com- 
mission's findings  were  based  upon  competent  and  substantial  testi- 
mony. 

I  submit  the  printed  evidence,  consisting  of  two  volumes,  copy  of 
the  Commission's  complaint,  its  findings  as  to  the  facts  and  conclu- 
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sion  and  order  to  cetibe  and  desist,  the  tv\-o  opinions  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Third  Circuit,  and  briefs  filed 
by  petitioner  and  counsel  for  the  Commission. 

One  witness,  I  think  ]Mr.  Hugo  Mock,  of  the  New  York  bar,  stated 
that  his  criticism  of  the  Commission's  procedure  is  not" that  it  has  been 
too  harsh  or  too  strict  in  protecting  the  public,  but  that  it  has  been 
tt)0  slow,  and  he  cited  three  cases,  the  Philippine  Mahogany,  the  Arden 
case,  ancl  some  cosmetic  cases,  a  group  of  cases,  as  supporting  his  belief 
in  that  respect.  He  claimed  that  the  Philippine  Mahogany  case  had 
been  pending  for  some  19  or  20  years,  I  think. 

The  facts  are  that  the  original  Philippine  mahogany  case  was  dis- 
posed of  a  number  of  years  ago.  I  will  not  go  into  the  details  of  it, 
because  it  is  a  long  story,  but  there  was  a  period  of  7  years  when  there 
Avere  no  proceedings  pending.  There  was  a  further  period  of  4  years 
during  the  recent  war  when  the  proceedings  in  the  reopened  case  were 
sus])ended  by  the  Commissicm  for  the  very  good  reason  that  the  Phil- 
ippine Government,  being  a  party  to  the  proceeding,  or  rather,  ap- 
})earing  as  amicus  curiae,  it  was  not  proper  that  those  proceedings 
should  go  forward  during  the  war  when  the  PliilijDpine  Government 
could  not  present  its  viewpoints  fully.  A  good  part  of  the  time  there- 
fore, there  Avere  no  proceedings  pending. 

I  would  like,  with  the  permission  of  the  committee,  to  file  a  brief 
statement  about  these  three  cases  which  will  show  the  facts  with  respect 
to  the  time  consumed  in  the  trial  of  them. 

(The  three  cases  referred  to  are  as  follows  :) 

A  statement  was  made  by  one  witness  that  the  controversy  over  the  term 
"Philippine  mahogany"  has  been  pending  before  the  Federal  Trade  Commission 
and  the  courts  for  21  years.  This  litigation  lias  been  the  most  protracted  in 
the  history  of  the  Commission  but  the  course  taken  has  been  unavoidable.  The 
litigation  has  followed  the  course  outlined  below: 

A  group  of  complaints  was  issued  in  192.5  against  concerns  using  the  term 
"Philippine  mahogany"  for  their  Philippine  hardwoods.  After  a  trial  orders 
requiring  the  companies  to  cease  and  desist  from  using  the  term  "mahogany" 
in  any  form,  were  issued  on  July  19,  1926  (10  F.  T.  C.  300,  312).  Petitions  for 
review  were  filed  in  three  circuit  courts  of  appeals  in  1927.  The  Commission's 
orders  were  alBrmed  (26  F.  2(1  340)  and  the  Supreme  Court,  on  October  15,  1928, 
denied  writ  of  certiorari  (278  U.  S.  24.5). 

The  controversy  was  not  pending  before  either  the  Commission  or  the  courts 
thereafter  for  more  than  2  years. 

In  February  1981,  however,  at  the  request  of  certain  Philippine  lumber  pro- 
ducing companies  the  controversy  was  reopened  by  the  Commission  through  the 
issuance  of  complaints  against  a  group  of  new  producing  respondents.  The  out- 
come, in  November  19.31.  was  the  dismissal  of  this  group  of  complaints  upon  a 
stipulation,  received  from  each  company,  that  it  would  not  use  the  word  "mahog- 
anv"  for  its  Philippine  hardwoods  without  using  with  it  the  word  "Philippine" 
(1.5  F.  T.  C.  439).  The  Commission  believed  that  the  prefix  "Philippine"  would 
distinguish  the  Philippine  woods  from  mahogany  and  thus  prevent  deception  of 
the  buying  public. 

For  over  7  years,  from  November  1931  to  .January  3.  1939.  this  controversy 
was  not  pending  either  before  the  Commission  or  the  courts.  During  the  said 
period.  hov\'ever,  three  events  of  importance  as  to  the  use  of  the  term  in  ques- 
tion occurred : 

(1)  The  Supreme  Court,  in  the  WJiifp  Pine  rases  (291  U.  S.  67)  clarified  the 
"secondary  meaning"  doctrine,  a  princinle  eqnallv  applicable  to  t^«  cont-'^versy 
over  "mahogany"  and  to  that  over  "white  pine":  and.  in  the  opinion  of  some 
members  of  the  Commission,  created  a  serious  doubt  as  to  the  soundness  of  the 
CoTnmiseion's  dismissal  of  the  second  group  of  cases: 

(2)  The  C'lna-ress  amended  the  Federal  Trade  Commission  Act  (see  1.5 
U.  S.  C.  A.,  sec.  45)  so  as  expressly  to  empower  the  reopening  of  Federal  T'-ade 
Commission  orders  in  all  cases  where  either  a  change  in  the  law  or  a  change 
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in  the  facts  or  the  requirements  of  the  public  interest  shall,  in  the  Commission's 
opinion,  make  it  needful  to  reopen  ;  anrl 

(3)  Facts  brought  to  the  attention  of  the  Commission  led  a  majority  to  believe 
it  probable  that,  although  the  producing  companies  were  using  the  term  "Philip- 
pine mahogany,"  the  retailers  of  furniture  were  eliminating  the  prefix  "Philip- 
pine" and  were  selling  their  PhilipiDine  hardwood  merchandise  simply  as  "ma- 
hogany" ;  and  that  the  public  were  deceived  despite  the  said  stipulations  and 
dismissal  orders. 

Accordingly,  on  January  8,  1939,  the  Commission  I'eopened  the  second  group  of 
cases,  caused  additional  evidence  to  be  taken,  and  the  cases  were  briefed  and 
argued  before  the  Commission. 

Before  a  decision  conld  be  rendered  the  war  began  at  Pearl  Harbor  and 
Japanese  occupation  of  the  Philippine  Islands  followed.  The  C<nn!nission  be- 
lieved these  proceedings  should  be  susperided  during  the  occupation  period  for 
obvious  reasons.  Indeed,  during  that  time  no  Philippine  woods  could  be  im- 
ported under  any  terra.  This  group  of  cases  has  recently  been  reargued  and  is 
now  pending  before  the  Commission  for  decision. 


Memorandum  With  Reference  to  Elizabeth  Arden  Case  Which  is  Mentioned 
IN  Statement  of  Mr.  Hugo  Mock 

This  case  is  one  of  seven  which  the  Commission  instituted  against  various 
cosmetic  manufacturers  for  carrying  on  the  so-called  demonstrator  practices. 

Proceedings  were  commenced  in  this  case  on  May  15,  1937,  by  formal  complaint 
charging  the  corporate  respondent  with  violations  of  sections  2  (a),  (e),  and 
(d)  of  the  Robinson-Patman  Act.  In  addition  to  the  contention  that  the  so- 
called  demonstrator  practices  were  violative  of  the  Robinson-Patman  Act,  com- 
plaint likewise  charged  this  respondent  with  allowing  discriminatory  discounts 
as  prohibited  by  the  Robinson-Patman  Act. 

Hearin"'s  were  not  started  immediately  in  this  particular  case  since  there 
were  pending  at  that  time  the  other  cosmetic  cases  involving  the  same  issues, 
and  hearings  had  already  been  started  when  the  complaint  was  issued  in  the 
instant  case. 

The  hearings  in  these  other  cosmetic  cases  had  been  delayed  because  after 
their  inception  it  became  apparent  tliat  to  get  the  necessary  cost  figures  from 
respondents'  liooks  by  the  question  and  answer  method  would  cause  an  intermi- 
nable delay ;  therefore  it  was  agreed  that  the  respondents  employ  certified  public 
accountants  to  compile  figures  from  the  respondents'  books.  Adjournment  was 
then  taken  sine  die.  This  necessitated  the  ce.ssation  of  the  hearings  until  the 
middle  of  1938. 

Subsequent  to  the  hearings  in  these  other  cosmetic  cases,  the  Federal  Trade 
Commission  Act  was  amended  in  1938  by  including  unfair  or  deceptive  acts  or 
practices  with  unfair  methods  of  competition  under  section  .5  of  said  act.  This 
resulted  in  the  issuing  of  amended  and  supplemental  complaints  in  the  instant 
case  and  in  the  other  cosmetic  cases  by  including  allegations  of  violation  of  sec- 
tion 5  of  the  Federal  Trade  Commission  Act. 

Following  the  issuing  of  these  supplemental  and  amended  complaints,  stipula- 
tion was  entered  into  with  counsel  fnv  all  of  the  respondents  whereby  hearings 
were  to  be  held  only  with  reference  to  alleged  violations  of  section  5  of  the  Fed- 
eral Trade  Commission  Act.  Insofar  as  the  charges  in  the  complaint  related 
to  alleged  violations  of  the  Robinson-Patman  Act,  it  was  agreed  between  counsel 
for  the  Commission  and  for  all  of  the  respondents  that  an  attempt  would  be  made 
to  dispose  of  this  issue  by  means  of  stinulation,  it  being  the  feeling  of  the  respond- 
ents that  such  a  stipulation  could  be  entered  into  and  thereby  save  the  respondents 
the  expense  necessitated  by  holding  of  numerous  additional  hearings  regarding 
this  phase  of  the  case. 

Following  these  agreements,  consolidated  hearings  were  then  held  in  all  of  the 
oases  during  the  sunnner  and  fall  of  19.39  in  various  cities.  Innumerable  con- 
ferences were  involved  with  the  attorneys  of  all  the  respondents  in  a  further 
attempt  to  dispose  of  the  Robinson-Patman  features  of  the  various  complaints. 

Such  negotiations  failed,  whereupon  hearings  were  again  resumed  in  November 
1940  in  all  the  cases  and  were  contiiuied  until  March  1942. 

Shortly  thereafter  the  Commission's  attorneys  who  had  had  charge  of  these 
cases  enitM'od  into  the  armed  forces  of  the  United  States.  This  necessitated  the 
cases  being  assigned  to  another  attorney.     The  transcripts  of  the  hearings  of 
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tliese  various  cases  contained  many  tliousands  of  pages  of  testimony,  with  which 
the  new  attorney  for  the  Commission  had  to  familiarize  himself. 

The  hrief  of  the  attorney  for  the  Commission  was  filed  witli  the  Commission 
in  November  1942  and  that  of  the  respondent  in  January  1943.  The  case  was 
argued  before  the  Commission  in  April  1943. 

The  questions  involved  in  determining  to  wliat  extent  the  provisions  of  the 
Kobinson-Patman  Act  applied  to  the  "ilemonstrator  practices,"  Iiad  to  be  de- 
cided for  the  first  time  by  the  Commission  in  tlie  instant  case.  This  necessitated 
the  construing-  of  various  words  in  the  Robinson-Patman  Act.  And  the  Com- 
mission gave  much  time,  thought,  and  effort  to  the  problem  before  finally  issuing 
its  order  in  1944. 

Witli  i-eference  to  the  other  cosmetic  cases,  since,  generally  speaking,  tliey 
involved  the  same  problem  as  is  presented  in  the  instant  case,  it  was  decided  that 
an  opinion  from  a  circuit  court  of  appeals  should  be  secured  in  the  Arden  case 
before  proceeding  with  the  briefing  and  arguments  in  the  other  cosmetic  cases. 
Obviously  this  was  done  as  a  matter  of  practical  expediency. 

DOCKET  1329 — ARMAND  &  CO.,  INC.,  ET  AI.. 

June  27.  1925 :  Complaint  issued. 

August  31,  1925  :  Answer  filed. 

November  30,  1928 :  Motion  to  dismiss  filed. 

January  14,  1929:  Order  denying  respondent  motion  to  dismiss. 

February  IS,  1929:  Hearing.  Louisville,  Ky.  Thereafter  hearings  held  at 
various  places  until  January  1980  when  Commission  case  closed. 

January   5,    1931:    Hearing,    respondents'   case.     Completed   January  9,   1931. 

May  22,  1931 :  Trial  examiner's  order  closing  testimony. 

June  24,  1931 :  Respondent's  exceptions  filed. 

July  23.  1931 :  Commission's  exceptions  filed. 

October  26,  1931 :  Commission's  brief  filed. 

February  29,  1932:  Respondent's  brief  filed. 

March  23,  1932:  Final  argument. 

January  27,  1933 :  Order  to  cease  and  desist.  (Dismissed  as  to  all  respondents 
except  Armand  Co.) 

October  8.  1934 :  Petition  to  review  filed. 

June  7,  1935 :  Case  argued  before  CAA. 

July  8,  1935  :  Court's  decree  aflSrmiug  Commission's  order. 

July  16,  1985 :  Order  extending  time  for  filing  application  for  rehearing  to 
July  23,  1935. 

July  23.  1935 :  Petition  for  rehearing  filed. 

August  2,  1935 :  Petition  for  rehearing  denied. 

November  1,  1935  :  Petition  for  writ  of  certiorari  filed. 

December  9,  1935 :  Writ  of  certiorari  denied. 

January  11,  1936 :  Petition  for  rule  to  show  cause  why  order  vacating  or  modi- 
fying decree  of  court  of  July  9,  1935,  should  not  be  entered,  and  for  stay  of  pro- 
ceeding pending  determination  on  petition,  filed. 

March  16.  1936:  Case  argued. 

March  25,  1936 :  Petition  for  rule  to  show  cause  denied. 

Thereafter,  petition  for  reargument  of  motion  to  vacate  filed. 

May  11,  1936 :  Petitioner's  notice  of  motion  for  reargument  of  motion  to  vacate 
court  decree  filed. 

July  2,  1936:  Motion  for  reargument  denied  (CCA). 

October  1,  1936 :  Petition  for  writ  of  certiorari  to  review  court  order  of  July  2, 
1936,  denying  motion  for  reargument  of  motion  to  vacate  or  modify. 

November  16,  1936 :  Petition  for  writ  of  certiorari  denied. 

December  10,  1936:  Petition  for  rehearing  of  petition  for  writ  of  certiorari 
to  review  court  order  of  July  2,  1936,  denying  motion  for  reargument. 

December  14,  1936 :  Denied. 

Mr.  WiiiTELEY.  Before  my  closing  .statement  I  want  to  read  or  cite 
to  the  committee  two  statements,  one  of  them  made  in  a  recent  book 
by  Mark  Sullivan,  the  well  known  commentator,  certainly  not  a  New 
Deal  Democrat,  with  respect  to  the  condition  that  existed  at  the  be- 
ginning of  this  century  which  resulted  in  the  passage  of  the  Federal 
Trade  Commission  Act  and  the  other  by  the  then  President  of  the 
United  States,  afterward  Chief  Justice,  a  very  distinguished  citizen, 
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and  the  only  one  who  has  ever  held  those  two  positions  at  the  head 
of  both  the  executive  and  judicial  branches  of  the  Government,  at 
different  times,  of  course. 

In  volume  2  of  Our  Times — America  Finding  Herself,  by  Mark 
Sullivan,  at  page  111  appears  the  following  statement: 

The  patent-medieine  manufacturers  made  an  art  of  describing  tlie  symptoms 
of  diseases  in  sucla  a  way  as  to  terrorize  the  reader  of  their  pamphlets  and 
advertisements  into  believing  he  had  one  or  more  of  the  ailments  they  pre- 
tended to  cure ;  and  in  describing  their  cure-alls  in  terms  to  convey  the  conviction 
of,  hope. 

President  Taft,  in  his  message  to  Congress  June  21,  1911,  Forty- 
eighth  Congressional  Record,  part  12,  page  675,  made  the  following 
statement : 

Fraudulent  misrepresentations  of  the  curative  value  of  nostrums  not  only 
operate  to  defraud  purchasers  but  are  a  distinct  menace  to  the  public  health. 
There  are  none  so  credulous  as  sufferers  from  disease.  The  need  is  urgent  for 
legislation  which  will  prevent  the  raising  of  false  hopes  of  speedy  cures  of 
serious  ailments  by  misstatements  of  facts  as  to  worthless  mixtures  on  which 
the  sick  will  rely  while  their  diseases  progress  unchecked. 

As  the  result  of  such  opinions  and  of  similar  ones  held  by  our 
legislative  and  political  leaders  of  the  advertising  that  was  going 
on  unchecked,  the  Federal  Trade  Commission  Act  was  passed  in  1914 
to  supplement  the  pure  food  law  then  on  the  statute  books. 

Later,  in  1938,  there  were  amendments  passed  by  the  Congress  to 
both  acts,  the  purpose  and  the  effect  of  which  was  to  strengthen  both 
the  Federal  Trade  Commission  Act  and  the  Food,  Drug  and  Cos- 
metics Act. 

And  I  think  those  amendments  materially  strengthened  both  acts. 
I  think  the  pending  amendments  would  materially  weaken  the  Fed- 
eral Trade  Commission  Act.  And  if  similar  legislation  were  passed 
amending  the  Food  and  Drug  Act,  it  would  seriously  weaken  that 
act. 

It  seems  to  me  that  the  witnesses  appearing  in  support  of  the 
pending  bill  have  laid  too  much  emphasis  upon  the  effect  the  bill 
would  have  upon  respondents  charged  with  violations  of  the  Federal 
Trade  Commission  Act,  and  have  had  too  little  concern  with  the 
effect  the  amendments  would  have  upon  competitors  and  the  general 
public.  Indeed,  one  witness,  the  general  counsel  for  Johnson  &  John- 
son, manufacturers  of  surgical  dressings,  speaks  critically  of  what  he 
terms  the  Commission's  rule  in  the  following  language : 

The  commission's  rule  with  respect  to  false  and  deceptive  acts  and  prac- 
tices is  whether  the  careless,  the  ignorant,  the  illiterate,  or  the  foreign-born  will 
be  misled,  whether  a  trade-mark  has  the  tendency  or  oapaicity  to  mislead  the 
careless,  the  ignorant,  the  illiterate,  or  the  foreign-born.  It  is  not  a  rule  for 
the  wary,  or  the  intelligent,  or  even  the  average  man. 

The  witness  does  too  much  honor  to  the  Federal  Trade  Commission 
when  he  credits  it  witli  the  authorship  of  this  rule.  As  far  back  as 
1910,  before  the  Federal  Trade  Commission  came  into  existence,  in  an 
unfair  competition  case  between  Florence  Manufacturing  Co.  and 
J.  C.  Dowd  &  Co.,  for  infringement  of  complainant's  registered  trade- 
mark, the  Circuit  Court  of  Appeals  for  the  Second  Circuit  made  the 
following  statement : 

It  is  so  easy  for  the  honest  businessman,  who  wishes  to  sell  his  goods  upon 
their  merits,  to  select  from  the  entire  material  universe,  which  is  before  him, 
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symbols,  marks,  and  eoverings  which  by  no  possibility  can  cause  confusion 
between  his  goods  and  those  of  competitoi-s,  that  the  courts  look  with  suspicion 
upon  one  who,  in  dressing  his  goods  for  the  market,  approaches  so  near  to  his 
successful  rival  that  the  public  may  fail  to  distinguish  between  them.  The  law 
is  not  made  for  the  protection  of  experts,  but  for  the  public — that  vast  multitude 
which  includes  the  ignorant,  the  unthinking,  and  the  credulous,  who,  in  making 
purchases,  do  not  stop  to  analyze,  but  are  governed  by  appearances  and  general 
impressions  {Florence  Manufacturing  Company  v.  J.  C.  Doted  d  Co.,  178  F.  73,  75). 

This  statement  of  the  law  has  been  cited  with  approval  in  many  of 
the  Commission's  cases  beginning  with  the  case  of  Federal  Trade  Com- 
missionwBalme  (23  F.  (2)  615  ( decided  in  1928)). 

Mnch  the  same  principle  was  laid  down  by  the  Supreme  Court  of 
the  United  States  in  Federal  Trade  Comniission  v.  Standard  Educa- 
tion Society^  et  al.  (302  U.  S.  112) ,  in  which  that  court  said: 

The  fact  that  a  false  statement  may  be  obviously  false  to  those  who  are 
trained  and  experienced  does  not  change  its  character,  nor  take  away  its  power 
to  deceive  others  less  experienced.  There  is  no  duty  resting  upon  a  citizen  to 
suspect  the  honesty  of  those  with  whom  he  transacts  business.  Laws  are  made 
to  protect  the  trusting  as  well  as  the  supicious.  The  best  element  of  business 
has  long  since  decided  that  honesty  should  govern  competitive  enterprises,  and 
that  the  rule  of  caveat  emptor  should  not  be  relied  upon  to  reward  fraud  and 
deception. 

It  is  the  duty  of  the  Federal  Trade  Commission  to  act  in  the  public 
interest  and  to  see  that  the  general  public  and  competitors  are  pro- 
tected against  that  small  segment  of  manufacturers  and  vendors  who 
engage  in  unfair  methods  of  competition  or  unfair  acts  or  practices. 
It  is  the  duty  of  the  Commisison  to  proceed  against  monopolies,  re- 
straints of  trade,  price  discriminations,  and  similar  violatons  of  law 
in  the  interest  of  the  honest  competitors  of  such  violators.  It  is  the 
dutj^  of  the  Commission  to  proceed  against  those  who  falsely  repre- 
sent their  goods  and  wares,  those  W'ho  falsely  advertise  food,  drugs,  and 
therapeutic  devices,  in  the  interest  of  health  as  well  as  the  pocketbook 
of  the  consuming  public. 

The  provisions  of  this  bill  would,  in  my  opinion,  seriously  weaken 
the  provisions  of  the  Federal  Trade  Commission  Act,  particularly  the 
provisions  of  the  Wheeler-Lea  Act,  upon  which  a  subcommittee  of 
the  House  Committee  on  Interstate  and  foreign  Commerce,  under  the 
guidance  of  the  chairman  of  your  full  committee,  and  with  the  assist- 
ance and  full  cooperation  of  the  author  of  this  bill,  who  was  also  a 
member  of  the  subcommittee,  labored  for  many  weeks  so  arduously 
and  successfully.  The  Wheeler-Lea  Act  was  designed  to  enable  the 
Federal  Trade 'Commission  more  fully  to  protect  the  health  of  that 
large  section  of  the  public  which  has  to  depend  largely  upon  pro- 
prietary remedies.  The  Commission  appreciates  the  value  of  and 
the  necessity  of  such  remedies,  but  it  has  a  serious  responsibility  to  see 
that  the  advertising  of  such  remedies  is  not  false,  deceptive,  or  mis- 
leading, and  to  see  that  a  small  percentage  of  the  manufacturers  and 
vendors  of  such  remedies  be  not  joermitted  to  take  advantage  of  the 
consuming  public,  however  gullible  or  ignorant  or  credulous  the 
persons  deceived  may  be. 

I  feel  that  the  pending  amendments  are  not  only  inadvisable  but 
would  be  a  definite  handicap  to  the  Commission  in  accomplishing  the 
purposes  that  this  committee  and  the  Congress  desire  accomplished. 

Mr.  Sadowski.  Thank  you,  ]Mr.  Whiteley. 

Are  there  any  questions? 
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Mr.  Reece.  There  are  two,  Mr.  Chairman. 

It  would  seem  to  me  as  if  there  are  two  considerations  presented  in 
your  statement;  one  has  to  do  with  the  propriety  and  power  of  the 
court  to  modify  an  order  of  the  Federal  Trade  Commission,  and  the 
other  one  goes  to  placing  a  ceiling  upon  the  amount  of  the  fines  that 
may  be  imposed  against  the  company  for  a  violation. 

Is  it  your  view  and  the  view  of  the  Commission  that  the  courts  do 
have  power  to  modify  an  order  of  the  Commission  ? 

Mr.  WiiiTELEY.  It  certainly  is,  Congressman. 

Mr.  Eeece.  Then,  how  do  you  account  for  the  statement  in  the  brief 
which  was  filed  in  the  Alpacuna  case  which  reads  as  follows : 

Unless  the  findings  and  order  are  either  outside  the  line  of  evidence  or  repre- 
sent abuses  of  discretion,  there  is  no  power  in  the  conrt  to  change  the  findings 
of  an  order^ 

and  then  again — 

it  is  still  contended,  we  repeat,  that  the  court  has  no  power  to  modify  the  order 
in  this  case — 

and  again — 

in  view  of  the  facts  as  above  presented  it  is  strongly  contended  that  the  Court 
has  no  power  to  modify  the  order  in  this  case. 

Mr.  Whiteley.  Of  course,  Congressman,  those  statements  were 
made  with  respect  to  the  facts  in  that  particular  case,  and  the  facts 
having  been  as  admitted  by  counsel  before  the  Supreme  Court  yester- 
day, counsel  for  the  Siegel  Co.,  that  the  record  amply  sustained  the 
findings  of  fact  made  by  the  Commission,  the  statements  there  made 
under  such  circumstances,  were  that  there  was  no  power  in  the  court 
to  set  aside  or  to  change  those  findings  or  to  modify  an  order  based 
upon  such  findings. 

It  is  implicit,  it  seems  to  me,  in  what  was  said  there  that  in  order 
for  the  court  to  have  the  power  to  set  aside  or  modify,  you  must  show 
that  the  facts  found  by  the  Commission  were  not  based  upon  substan- 
tial evidence,  or  there  must  be  some  question  of  law  in  issue. 

Mr.  Reece.  But  now  let  us  see  the  opinion  of  Judge  Hand  on  the 
record.  % 

Mr.  Whiteley.  ]\Iay  I  interrupt  you  there  ?  This  case  was  decided 
in  the  third  circuit,  not  by  Judge  Hand. 

Mr.  Reece.  That  is  right,  I  misquoted. 

On  the  record  we  doubt  whether  we  should  liave  concluded  that  the  disparag- 
ing statements  were  misleading,  but  since  our  effort  ends  as  soon  as  we  find 
substantial  support  for  the  findings,  this  part  of  the  order  must  also  be  aflBrmed. 

Are  there  not  other  cases  in  which  the  courts  have  indicated  that 
they  do  not  have  the  power  to  modif}^  an  order? 

Mr.  Whiteley.  I  think  not,  Congressman,  except  where  the  order 
is  not  supported  by  competent  and  substantial  evidence.  I  think  that 
the  courts  have  read  into  the  words  used  in  the  statute  originally  that 
is  the  word  "evidence,"  the  words  "substantial  evidence"  and  the  words 
"competent  evidence." 

Mr.  Reece.  If  there  is  no  evidence,  or  sufficient  evidence,  then  the 
court  would  no  doubt  rule  adversely  to  the  findings  of  the  Commission. 
That  goes  without  saying? 

Mr.  Whiteley.  That  is  correct. 
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^Ir.  Reece.  But  even  if  there  is  evidence  to  support  the  findings 
of  the  Commission,  the  court  might  yet  feel  that  the  order  was  too 
harsh  to  do  justice  under  all  of  the  circumstances.  Would  it,  in  those 
cases,  have  power  to  modify  the  order? 

Mr.  Whiteley.  Not  if  the  order  were  based  upon  substantial  evid- 
ence. And  if  you  depart  from  that  rule,  you  depart  from  the  sub- 
stantial evidence  rule,  and  you,  in  effect,  grant  two  trials  upon  the 
facts.  That  is  what  this  bill  provides  for,  which  we  contend  is  not 
only  unnecessary  but  unwise. 

Mr.  Sadowski.  Did  you  wish  to  answer  that  question,  Mr.  Kelley? 

Mr.  Kelley.  It  is  a  verj^  nice  question  that  is  raised. 

There  can  be  no  answer  with  any  degree  of  finality,  to  that  particu- 
lar question,  until  the  Supreme  Court  decides  the  Alpacuna  case.  The 
Royal  Milling  case  went  to  the  Supreme  Court  of  the  United  States; 
it  involves  the  use  of  the  word  "mills."  where  the  concerns  did  not  mill 
in  the  sense  of  making  flour.  In  that  case,  the  Commission — there 
was  not  any  question  of  the  preponderance  of  evidence,  but  in  apply- 
ing the  remedy,  the  Commission  thought  the  public  could  be  protected 
only  by  taking  the  word  "mills"  out  of  the  name. 

The  Supreme  Court,  in  that  case,  said,  "No;  we  will  modify  the 
order,"  because  in  that  case  there  was  a  question  of  law  involved,  and 
that  is  always  the  case  for  the  judiciary. 

So  they  said,  "Leave  tlie  word  'mills'  in  your  name,  but  put  on  it, 
'not  grinders  of  wheat,'  " 

Several  j-ears  later  we  had  a  case  go  to  the  Supreme  Court  that 
involved  a  question  as  to  wdiether  certain  lumber  was  white  pine.  The 
Commission  found  that  it  was  not  white  pine.  The  Court  found  that 
it  was  not  white  pine.  In  that  case,  the  Court  said  that  that  was  a 
question  for  the  Commission,  it  was  a  factual  question.  It  was  like 
calling  a  fabric  wool  when  it  was  cotton.  You  could  not  say  "white 
pine"  and  right  under  it  say  "yellow  pine."  It  would  be  a  contra- 
diction. So,  in  that  case,  the  Court  held  that  it.  was  a  matter  within 
the  discretion  of  the  Commission. 

NoAv,  in  this  Alpacuna  case,  I  dislike  to  forecast  what  the  Court 
is  going  to  hold,  but  I  think  they  are  going  to  hold  that  that  question 
as  to  whether  or  not  the  name  shoulcl  go  out  entirely,  or  whether  or 
not  the  Commission  thought  it  could  be  left  qualified  and  still  protect 
the  public  interest,  was  a  matter  of  discretion  for  the  Federal  Trade 
Commission. 

If  they  feel,  however,  that  it  was  a  matter  of  discretion,  that  case 
will  stand  just  as  it  is.  If,  however,  the  Court  should  feel  that  it 
was  an  abuse  of  discretion  by  the  Commission,  the  Court  will  order 
mandate  down  for  the  circuit  court  to  qualify  that  name. 

It  seems  to  me  that  what  the  Court  is  likely  to  do  in  that  case  is  to 
hold  that  it  was  a  matter  of  discretion  for  the  Commission,  and  they 
will  not  disturb  it  unless  they  feel  that  the  Commission  abused  it. 

On  the  other  hand,  it  might  be,  and  when  you  are  forecasting  what 
a  court  is  going  to  do  by  listening  to  the  argument,  it  is  pretty  hard — 
on  the  other  hand,  they  may  hold  that  it  is  a  question  of  law,  that  the 
court  has  power  to  modify  it.     The  Court  listened  intently  for  2  hours. 

If  in  the  Alpacuna  case,  the  white  pine  case  governs,  there  will 
be,  probably,  one  rule. 
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If  the  Royal  Milling  case  governs,  there  will  probably  be  another 
rule. 

And  then  there  are  in-between  cases  where  the  Supreme  Court  held 
on  some  like  questions  of  Labor  Board  questions  that  have  come  up, 
that  have  got  to  be  considered ;  it  is  a  nice  question. 

Mr.  Reece.  Now,  then,  along  the  same  line,  in  the  Hirschfeld  case, 
and  I  will  address  the  question  to  either  of  you,  where  the  action  of 
the  Commission  was  upheld,  the  statement  of  the  court,  by  Judge 
Hand,  reads  this  way : 

It  floes  not  follow  that  the  relief  granted  shoTild  extend  to  an  entire  suppres- 
sion of  the  woi'd  "mill,"  and  if  we  felt  ourselves  free  to  control  the  remedy  we 
might  be  satisfied  to  modify  the  order  by  merely  adding  some  such  sufflx  as  the 
Supreme  Court  thought  adequate  in  the  Royal  Milling  case— 

and  then  he  goes  on — 

The  petitioners  are  near  enough  to  being  manufacturers  to  justify  their  use  of 
the  title  as  it  stands  provided  all  chances  of  deceptions  were  removed. 

And  then  he  goes  on  to  refer  to  the  decision  in  the  Royal  Milling 
case. 

The  Supreme  Court  has  much  circumscribed  our  powers  to  review  the  decisions 
of  administrative  tribunals  in  the  point  of  remedy  as  they  have  always  been 
circumscribed  in  the  review  of  the  facts. 

Mr.  Kelley.  That  is  right  in  that  particular  case,  in  the  cases  just 
like  it. 

Mr.  Reece.  If  I  may  just  add  the  rest  of  the  sentence,  if  you  please, 

such  tribunals  possess  competence  in  their  special  fields  which  forbids  us  to 
disturb  the  measure  of  relief  which  they  think  necessary. 

Mr.  Kelley.  Yes.  There  are  not  many  of  these  cases,  but  there  are 
three  or  four,  or  perhaps  two  or  three,  at  least,  where  the  court  said : 

We  thought  the  remedy  that  the  Commission  applied  was  too  harsh.  We 
would  do  it  by  qualifying  the  name,  but  because  of  decisions  of  the  Supreme 
Court,  we  feel  that  we  do  not  have  that  power. 

That  precise  question  is  going  to  be  answered  by  the  Supreme  Court 
when  it  hands  down  this  Aljoacuna  case. 

Mr.  Reece.  But  my  question  was,  Is  it  the  opinion  of  the  Commis- 
jsion  that  the  courts  do  have  authority  to  modify  an  order  of  the 
Commission,  if  it  thinks  the  facts  would  justify  it  in  so  doing? 

Mr.  Kelley.  Of  course,  those  are  nice  questions. 

The  court  does  not  have  any  power,  there  is  no  doubt  about  that, 
to  reweigh  the  evidence  and  arrive  at  a  different  ultimate  conclusion 
where  the  Commission  has  found,  on  evidence,  otherwise. 

Mr.  Reece.  But,  Judge,  my  question  does  not  go  to  the  right  of  the 
court  to  weigh  the  evidence,  but  upon  the  face  of  the  record  sub- 
mitted to  the  court,  for  whatever  reason  it  determines  sufficient,  thinks 
an  order  of  the  Commission  is  too  harsh  to  do  justice  to  all  parties 
concerned,  then  does  it  have  power  to  modify  the  order  ? 

Mr.  Kelley.  In  my  ojjinion,  in  that  particular  kind  of  a  case,  the 
Supreme  Court  is  going  to  hold,  when  that  decision  comes  down,  that 
the  court  does  not  have  that  power  unless  the  court  feels  that  the 
Commission  abused  its  discretion. 

Whether  or  not  in  this  Alpacuna  case  that  will  be  what  the  court 
will  say,  or  whether  or  not  they  will  say  that  it  was  one  within  the 
discretion  and  they  did  not  abuse  it,  or  whether  they  will  hold  that 
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the  Commission  did  abuse  its  discretion,  I  cannot  forecast,  but  I  will 
say  this,  these  things  are  pretty  difficult ;  the  Commission  is  trying  to 
balance  things  and  protect  the  public  interest  and  still  not  go  too  far. 

I  recall  a  case  that  came  over  my  desk  about  a  month  ago.  About 
15  years  ago,  there  was  a  case  that  came  before  the  Commission  with 
respect  to  the  use  of  a  name,  of  a  company  doing  business  in  inter- 
state commerce  through  salesmen  and  agents.  The  Commission  found 
that  that  name  was  misleading  and  deceptive,  but  they  did  not  pro- 
hibit it  entirely.     They  qualified  it. 

Well,  time  went  on,  and  just  before  Mayor  LaGuardia  left  office  he 
had  an  investigation  made.  It  appeared  that  there  were  a  number 
of  soldiers,  ex-servicemen,  who  had  come  back  who  were  induced  to 
sign  contracts  and  make  obligations  that  they  otherwise  would  not 
have  because  of  this  misleading  advertising  and  misrepresentations. 

Mayor  LaGuardia's  office  made  an  investigation,  and  a  very  fine 
investigation,  \eTy  thorough,  and  a  final  report  on  it.  It  came  down. 
I  do  not  know  what  action  the  Commission  will  take,  but  it  all  goes 
back  that  it  never  would  have  happened  had  the  Commission  at  that 
time  required  them  to  eliminate  that  name  entirely. 

In  this  Alpacuna  case,  and  these  others  cases — they  may  be  wrong 
in  one  case ;  maybe  they  are  wrong  in  more  than  one  case — but  here  are 
some  men,  five  men,  who  say,  "Can  we  allow  that  name  qualified  and 
still  protect  the  public,  or  is  it  necessary  because  of  inherent  deception 
wrapped  up  in  it — must  we  tell  them  to  eliminate  the  name  in  order 
to  prcitect  the  public?" 

The  court,  I  think,  will  hold — again  I  am  forecasting — that  the 
Commission  would  not  be  disturbed  if  the  court  feels  that  they  did  not 
aljuse  that  discretion.  I  think  that  if  the  court  at  any  time  finds  or 
thinks  that  the  Commission  in  so  acting  did  abuse  the  discretion  they 
Avill  set  it  aside. 

Mr.  Reece.  Mr.  Chairman  and  Mr.  Kelley,  in  my  question  it  was 
not  my  purpose  to  state  whether  the  court  does  or  does  not  have  that; 
and  certainly  not  to  criticize  the  Commission  in  its  contention,  if  it 
so  contends,  that  the  court  does  not  have  that.  That  is  a  matter  which 
is  determined  legislatively,  whether  you  do  or  do  not  have,  then 
followed  by  the  interpretation  of  the  courts. 

And  my  question  did  not  go  to  these  cases,  but  to  the  general  propo- 
sition of  whether  the  courts,  generally  speaking,  have  the  right  to 
modif}^  the  order. 

I  want  to  read  again — if  you  will  just  wait  a  moment,  please,  in 
view  of  what  you  said  about  the  obligation  of  the  Commission  to 
protect  the  public — the  courts  have  the  same  obligation.  Judge,  and 
in  that  line,  and  that  would  follow  my  question  here — whether  the 
courts  have  a  right,  upon  review,  to  modify  the  order.  In  this  case 
from  which  I  was  quoting,  from  Judge  Hand,  in  striking  a  balance 
between  the  conflicting  interests  involved,  thej^ — that  is,  the  Commis- 
sion— for  all  practical  purposes,  are  supreme. 

Then  he  goes  on — I  did  not  see  the  expression  on  his  face  when 
this  was  announced,  but  I  think  I  can  see  that  he  may  have  been  a 
little  facetious  somewhere  in  this  following  sentence : 

We  do  not  forget  from  time  immemorial  this  duty  has  been  entrusted  to 
c(>urts,  but  that  it  is  irrelevant,  Congress  having  now  created  an  organ  imbued 
with  skill  which  comes  of  long  experience  and  administrative  study,  its  conclu- 
sions inevitably  supersede  those  of  the  courts  which  are  not  similarly  so  endowed. 
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Mr.  Keij.ey.  With  all  due  respect — nnd  I  am  certainly  confident 
that  the  judge  was  talking  about  that  case — certainly  the  courts  have 
got  power  to  set  aside  or  modify  any  of  our  orders  when  they  involve 
a  question  of  law.  If,  as  a  matter  of  law,  we  go  too  far,  the  courts 
promptly  set  us  back.  There  is  no  question  about  that,  but  here  you 
are  talking — or  we  are  talking — about  a  peculiar  case — let  me  finish — 
a  man  makes  a  representation ;  the  Commission  charges  that  it  is 
untrue.  You  take  evidence  and  you  find  that  it  is  false.  Then  you 
come  to  the  remedy.  It  is  false.  The  question  is :  Is  the  Commission 
going  to  tell  them  to  eliminate  it  or  continue  to  use  it  qualified  ?  That 
involves  a  question  of  judgment. 

Of  course,  the  Commission  would  let  him  use  it  if  they  thought 
he  could  use  it,  and  qualify  it  so  as  to  protect  the  public. 

On  the  other  hand,  if  they  feel  that  it  is  of  such  a  nature  and  a 
character  like  calling  cotton  "silk"  or  silk  "cotton,"  that  there  is  only 
one  thing  to  do — to  eliminate  it. 

Whether  or  not  the  courts  have  power  to  review  an  order  of  the  Com- 
mission on  that  character  of  finding  will  be  handed  down  bj'^  the 
Supreme  Court. 

I  can  only  say  that  as  a  forecast,  and  that  is  pretty  dangerous,  that 
if  they  feel  that  the  Commission's  discretion  has  been  abused,  they 
will  set  that  aside.  I  am  inclined  to  think  that  they  will  affirm  it,  if 
they  find  that  the  discretion  has  not  been  abused.  However,  there 
is  the  possibility,  and  I  might  say  even  the  probability,  that  they 
would  say  that  the  court  has  power  to  do  it  irrespective  of  discretion. 
I  cannot  forecast. 

There  were  2  hours  of  that  very  fine  point  argued  yesterday. 

It  seems  to  me,  however,  that  the  courts  will  decide  it,  and  it  has 
nothing  to  do  with  anything  except  the  question  of  remedy. 

Mr.  Reece.  If  the  courts  have  the  power  to  modify  an  order,  then 
this  provision  in  the  bill  giving  them  that  power  is  without  efi^ect. 

Is  that  the  way  you  view  it? 

Mr.  Whiteley.  I  would  say  it  is  unnecessary.  I  would  not  say 
it  is  without  effect.  I  think  the  provision  in  the  bill  goes  much  further 
than  that,  because  it  provides  for  the  review  by  the  court  of  the 
evidence. 

Mr.  Reece.  That  phase  of  the  bill.  If  I  may  just  make  one  more 
point,  Mr.  Chairman,  with  reference  to  the  penalties. 

It  was  my  thought  that  there  ought  to  be  some  ceiling  placed  on 
penalties.  I  am  not  at  all  sure  that  the  amount  fixed  in  the  bill  is 
the  right  amount,  but  it  would  seem  from  your  statement,  Mr.  White- 
ley,  that  you  are  making  the  point  that  the  courts  are,  after  all,  the 
agencies  on  which  the  respondents  must  rely  for  protection  in  a 
matter;  and  I  believe  that  is  justified  in  the  statement,  in  the  summary 
of  the  cases,  which  you  gave. 

In  one  of  those,  the  amount  of  the  penalties  assessed  ranged  up 
to  $95,000. 

Mr.  Whiteley.  Not  assessed.     The  amount  of  penalties  claimed. 

Mr.  Reece.  I  misspoke.  It  was  $95,000,  and  the  court  allowed  $500. 
And  then  on  down  in  another  case,  $30,000,  and  the  court  allowed 
$500.  But  in  running  over  the  list  which  you  gave  me,  it  appears, 
by  estimating  the  amount,  that  the  amount  of  fines  claimed  in  that  list 
was  approximatelv  $1,300,000  and  the  amount  allowed  bv  the  court 
was  $75,000. 
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It  just  seems  reasonable  to  believe  that  where  a  single  offense,  we 
might  put  it  in  these  days  when  advertising  runs  in  newspapers  and 
over  the  radio  and  over  numerous  stations,  wliere  there  might  be  a 
hundred  or  maybe  two  or  three  hundred  outlets,  where  the  ceiling 
as  now  placed  in  the  bill  is  almost  without  limit,  where  a  company 
could  be  completely  destroyed;  that  there  ought  to  be  a  ceiling  placed 
somewhere  that  would  not  give  the  authority  to  the  Commission  to 
accomplish  an  end  of  that  type.  However,  the  courts  do  have  the 
authority  wi'liin  the  limitations  prescribed  around  their  authority 
to  review,  tc  protect,  the  clients  from  destruction  in  this  way. 

Mr.  Whiteley.  You  understand,  in  answer  to  your  question,  or  to 
your  statement  that  you  have  just  made,  that  the  Commission  does 
not  determine  that.  The  court  determines  the  amount  of  the  penalty. 
The  Commission  does  no  have  any  authority  over  that  determination. 
The  suit  is  brought  by  the  United  States  attorney  under  the  direction 
of  the  Attorney  General,  and  the  Federal  district  judge  assesses  the 
penalty. 

Mr.  Reece.  If  I  may  take  one  additional  minute  of  the  committee^s 
time.  In  the  supplemental  statement  that  you  added  which  was  in- 
cluded in  your  principal  statement  where  you  referred  to  criminal 
proceedings  and  injunctions,  those  are  all  brought  in  the  Federal 
courts. 

Mr.  Whiteley.  That  is  right. 

Mr.  Reece.  So  that  they  are  court  proceedings,  which,  I  think,  puts 
them  in  quite  a  different  standing. 

Mr.  Whiteley.  My  point  is  that  if  you  place  any  such  limitation, 
you  are  just  lending  encouragement  to  law  violation. 

Mr.  Rabin.  Just  a  point  of  information. 

In  the  bill,  at  the  bottom  of  page  3,  last  line,  there  is,  "cease  and 
desist  after  it  has  become  final."  At  what  point  does  an  order  become 
final? 

Mr.  Whiteley.  The  order  becomes  final  in  several  ways.  It  cannot 
become  final  in  less  than  60  days  after  the  Commission's  order  to  cease 
and  desist  has  been  served  upon  the  respondent.  If,  after  such  service, 
the  respondent  for  a  period  of  GO  days  fails  to  file  a  petition  to  review 
that  order  in  an  appropriate  circuit  court  of  appeals,  the  order  then 
becomes  final.  If  a  respondent  files  a  petition  to  review,  the  order 
does  not  become  final  until  it  has  been  affirmed  by  the  circuit  court  of 
appeals.  And  if  a  petition  for  certiorari  to  the  Supreme  Court  is 
applied  for  and  granted,  until  after  it  has  been  sustained  or  the  petition 
denied  by  the  Supreme  Court,  for  a  period  of  30  days  after  that. 
And  no  penalty  can  be  assessed  for  any  violation  in  the  meantime. 
It  is  not  until  after  it  has  become  final  that  the  penalties  accrue. 

Mr.  Rabix.  In  the  Alpacuna  case  there  has  been  no  final  order  in 
the  meaning  of  this  bill? 

Mr.  Whiteley.  Absolutely  none. 

Mr.  Rabix.  You  forgive  everything  up  until  the  final  order,  so 
far  as  penalty  is  concerned? 

Mr.  Whiteley.  If  the  order  becomes  final  3  months  from  now,  as- 
suming that  the  order  is  sustained  b}^  the  Supreme  Court  as  it  was 
issued  by  the  Commission,  if  the  respondent  obeys  that  order  from 
that  time  on,  there  will  never  be  any  penalty  proceeding. 

Mr.  Rabix.  You  forgive  all  violation  so  far  as  penalty  is  concerned 
up  to  the  date  of  the  final  order? 
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Mr.  Whiteley.  That  is  correct. 

Mr.  Rabin.  I  do  not  think  anybody  can  complain  about  the  severity 
of  the  penalty  under  those  circumstances. 

Mv.  RoCxERS.  I  would  like  to  know  what  is  your  definition  of  the 
difference  between  the  substantial-evidence  rule  and  preponderance- 
of -evidence  rule? 

Mr.  Whiteley.  I  do  not  think  that  there  is  very  much  difference, 
Congressman,  The  difference,  so  far  as  the  provisions  of  this  bill  are 
concerned.  I  mean,  are  whether,  after  the  Commission  has  made  find- 
ings based  upon  the  preponderance  of  evidence,  that  evidence  shall 
be  weighed  by  the  court,  by  the  appellate  court,  and  that  is  our  objec- 
tion to  this  provision.  It  is  an  objection  that,  apparently,  has  been 
held  to  be  sound  by  the  proponents  of  the  administrative  fact-finding 
bill  which  is  now  pending  before  the  Judiciary  Committee  and  upon 
which  years  of  study  have  been  given. 

Apparently,  such  proponents  have  come  to  the  same  conclusion,  that 
the  fact-finding  commissions  should  be  the  triers  of  the  facts,  not  the 
appellate  courts. 

I  can  make  no  distinction,  so  far  as  the  Commission  is  concerned, 
between  substantial  evidence  and  preponderance  of  the  evidence. 

The  Commission  has  found  in  all  cases  before  it,  so  far  as  I  have 
any  knowledge,  upon  a  preponderance  of  the  evidence,  and  I  think 
that  is  the  only  proper  way  they  could  make  such  findings. 

Mr.  Rogers.  In  your  opinion  and  judgment,  do  you  think  this 
phraseology  on  page  2,  lines  22  through  24,  or  part  of  24 — 

The  findings  of  the  Commission  as  to  the  facts  as  supported  by  the  pre- 
ponderance of  tlie  evidence  shall  be  conclusive — 

do  you  think  that  is  a  pretty  good,  sound  statement  ? 

Mr.  Whiteley.  I  would  agree  with  you  if  that  did  not  necessarily 
involve  the  review  of  those  facts,  the  retrial  of  the  facts  by  the 
appellate  court.  That  is  the  thing  to  which  we  object.  If  you  say 
that  these  cases  shall  be  decided  by  the  Commission  upon  the  pre- 
ponderance of  the  evidence,  you  then  place  the  duty  upon  the  appel- 
late court  to  review  that  whole  record  and  to  retry  the  facts,  and 
that  is  our  objection  to  it. 

I  do  not  think  I  can  add  anything  to  the  very  exhaustive  state- 
ments that  were  made  on  that  subject  both  by  Mr.  Kelley  and  Mr. 
Wooden,  in  which  I  fully  concur. 

Mr.  Reece,  May  I  ask  one  other  question,  if  it  does  not  delay  too 
much ;  that  is,  with  reference  to  the  quotations  which  you  made  from 
speeches  by  Justice  Taft  and  Mr.  Mark  Sullivan.  The  conditions 
referred  to  in  both  of  those  statements  were  before  the  Federal  Trade 
Commission  Act  was  passed  and  even  the  Pure  Food  and  Drug  Act 
was  developed  as  it  is  now,  to  enable  that  Administration  to  protect 
the  consuming  public.  I  did  not  want  that  to  appear  in  the  record 
without  some  explanation  that  it  has,  as  I  see  it,  nothing  to  do  with 
the  question  that  we  are  dealing  with  at  this  time. 

Mr.  Whiteley.  That  was  merely  cited,  Congressman,  as  a  part  of 
the  historical  background  which  showed  the  necessity  for  the  legis- 
lation passed  in  19i4. 

Mr.  Reece.  The  purpose  of  this  bill,  insofar  as  it  relates  to  food 
and  drugs  and  pro])rietary  medicines,  referred  to  in  these  statements, 
is  for  protecting  the  public  by  removing  the  conflict  in  jurisdiction 
and  placing  the  full  authority  in  the  Food  and  Drug  Administra- 


AMEND   FEDERAL  TEADE   COMMISSION   ACT  267 

tion,  -which  has  technical  facilities  for  determining  the  therapeutic 
value  of  medicine  and  issuing  appropriate  regulations  for  protecting 
the  public,  so  that  I  did  not  want  the  purpose  of  tliis  bill  in  that 
regard  to  be  misunderstood. 

Mr.  Whiteley.  I  am  not  questioning  it. 

Mr.  Reece.  I  will  not  question  you  further  on  that  subject,  be- 
cause I  understand 

Mr.  Whitelet.  Mv.  Cassed}^  is  going  into  the  question  of  labeling. 
I  am  not  questioning,  may  I  state,  the  purpose  of  the  distinguished 
author  of  the  bill;  I  am  confining  myself  to  th ^  effects  of  it,  and 
upon  that  question  I  will  rest  upon  the  statement  made  by  Mr.  Paul 
McNutt,  that  in  his  opinion  it  would  seriously  weaken  the  present 
law. 

]Mr.  Reece.  But  quote  the  rest  of  his  statement.  If  weakening 
amendments  were  proposed  to  the  Food  and  Drug  Administration, 
the  result,  of  course,  would  be  to  weaken  the  act.  which,  so  far  as  I 
know,  no  one  contemplates  doing.  But,  anyway,  we  have  here  the 
letter  from  Dr.  Duiibar,  the  Administrator  of  the  Food  and  Drug 
Administration  in  which  he  states,  very  strongly,  the  view  that  it 
strengthens  his  department  rather  than  weakens  it,  and  which  was 
a  more  detailed  letter  written  in  response  to  a  letter  from  me  re- 
questing an  analytical  study  of  the  effects  of  this  proposed  amend- 
ment. 

Mr.  Whiteley.  I  still  cannot  recede  from  my  position,  Congress- 
man, that  I  think  the  provisions  of  your  bill  seriously  weaken  the 
Federal  Trade  Commission  Act.  And  I  will  make  specific  reference 
to  the  deletion  of  the  provision  requiring  the  disclosure  of  the  danger- 
ous effects  of  drugs,  and  so  forth,  which  was  sponsored  originally,  I 
believe,  by  the  Honorable  Virgil  Chapman.  He  was  not  in  favor  of 
the  Federal  Trade  Commission  having  jurisdiction  over  the  advertise- 
ment, over  false  advertisements,  of  food,  drugs,  devices,  and  cosmetics. 
He  felt  that  that  jurisdiction  should  be  transferred  to  the  Food  and 
Drug  Administration,  but  he  also  felt  that  if  the  Federal  Trade  Com- 
mission retained  such-jurisdiction,  he  wanted  to  make  it  as  strong  as 
possible.  And  I  think  that  amendment  was  written  or  proposed  by 
him. 

Mr.  Sadowski.  Thank  you,  Mr.  Whiteley. 

Our  next  witness  is  Mr.  Cassedy. 

yh\  Whiteley.  Would  the  committee  be  interested  in  seeing  the 
record  in  the  Alpacuna  case? 

Mr.  Rabix.  I  know  enough  about  it  now  to  the  extent  that  I  believe 
I  would  be  able  to  argue  it  in  the  United  States  Supreme  Court. 

STATEMENT  OF  JAMES  W.  CASSEDY,  SPECIAL  ATTORNEY, 
FEDERAL  TRADE  COMMISSION 

Mr.  Sadow^ski.  Will  you  state  your  name  and  position  for  the 
record  ? 

Mr.  Cassedy.  My  name  is  James  W.  Cassedy.  I  am  a  special  at- 
torney on  the  staff  of  the  chief  counsel  of  the  Federal  Trade  Commis- 
sion, and  for  the  past  3  years  have  engaged  in  the  trial  of  cases  under 
the  provisions  of  the  Federal  Trade  Commission  Act  and  the  Wheeler- 
Lea  amendments  thereto. 
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The  purpose  of  H.  R.  2390,  better  known  as  the  Reece  bill,  has  been 
stated  by  the  author  thereof  on  several  occasions.  In  substance  he 
states  that  there  is  a  conflict  of  jurisdiction  between  the  Federal  Trade 
Commission  and  the  Food  and  Drug  Administration  with  respect  to 
the  regulation  of  labeling  of  food,  drugs,  devices,  and  cosmetics ;  that 
this  conflict  has  grown  out  of  the  administration  of  section  15  (a)  of  the 
Federal  Trade  Commission  Act;  that  section  15  (a)  contains  the 
definition  of  "false  advertisement"  and  expressly  excludes  "labeling" 
from  it ;  that  the  purpose  of  that  exclusion  was  to  prevent  dual  admin- 
istration, the  regulation  of  labeling  of  food,  drugs,  devices,  and  cos- 
metics being  under  the  Federal  Food,  Drug,  and  Cosmetics  Act  and 
administered  by  the  Food  and  Drug  Administration ;  and  that,  either 
.  directly  or  indirectly,  the  Federal  Trade  Commission  has  undertaken 
to  deal  with  labeling;  and  that  the  purpose  of  the  bill  is  to  correct  that 
situation.  Mr.  Reece  has  said  that  ho  has  been  held  off  of  this  subject 
for  a  good  while.  I  want  to  say  before  I  begin  that  I  am  here  to  dis- 
cuss that  subject  as  outlined  in  the  statement  -syhich  I  have  quoted  from 
one  of  his  former  statements  and  that  I  am  perfectly  willing  to  answer 
any  questions  in  relation  thereto  at  any  time  that  Congressman  Reece, 
or  any  member  of  the  committee,  desires  to  stop  me. 

Mr.  Reece.  If  I  may 

Mr.  Sadowski.  Do  you  desire  to  make  the  prepared  statement  first? 

Mr.  Cassedy.  I  would  like  to  say  this — that  my  prepared  statement 
is  approximately  34  pages  long,  and  it  is  going  to  take  me  quite  some 
time  to  go  into  all  of  the  details  to  develop  the  subject.  I  am  perfectly 
willing  to  take  all  of  the  time  necessary  to  answer  questions;  a,t  the 
same  time,  I  think  I  shall  have  answered  all  of  the  questions  if  you 
will  listen  to  my  prepared  statement. 

INIr.  Reece.  The  only  difficulty  in  a  case  of  long  statement  such  as 
this,  dealing  with  one  phase  of  a  question,  is  that  by  the  time  the  wit- 
ness has  concluded  the  statement,  the  matters  to  which  your  questions 
relate  have  become  obscured  by  time. 

Mr.  Rabin.  We  have  that  example  in  the  studies  of  the  Railroad 
Retirement  Act. 

Mr.  Reece.  That  is  right.  And  I  am  wondering  what  would  be 
the  most  effective  as  well  as  the  most  expeditious  manner  of  procedure. 

I  am  the  last  one  who  wants,  in  any  way,  to  delay  the  proceedings. 

Mr.  Cassedy.  If  you  will  permit  me  to  suggest,  I  will  be  very  glad 
to  stop  my  statement  and  answer  questions  as  we  go  along.  I  merely 
mentioned  the  length  of  it  so  that  you  would  iniderstand  I  have  tried 
to  cover  the  whole  subject.    I  will  hurry  as  fast  as  I  can. 

Mr.  Sadowski.  That  is  fine.    You  may  proceed,  Mr.  Cassedy. 

Mr.  Cassedy.  I  wish  to  direct  my  testimony  to  this  so-called  con- 
flict of  jurisdiction  arising  as  it  is  claimed  from  the  administration 
of  section  15  (a)  of  the  Federal  Trade  Commission  Act  and  as  to 
the  wisdom  or  necessity  of  the  provisions  of  the  Reece  bill  in  relation 
thereto.  My  approach  to  this  matter  is  solely  in  the  public  interest 
and  paiticularly  in  the  interest  of  adequate  protection  of  the  health 
of  consumers  and  users  of  food,  drugs,  devices,  and  cosmetics. 

Before  discussing  the  amendments  proposed  by  the  Reece  bill,  I 
wish  to  point  out  certain  sections  of  the  Federal  Trade  Commission 
Act  that  will  be  affected  by  such  amendments. 
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Wlien  originally  enacted  in  1914,  section  5  of  the  Federal  Trade 
Commission  Act  made  nnlawful  "nnfair  methods  of  competition  in 
commerce." 

The  term  "unfair  methods  of  competition"  was  purposely  not  de- 
fined b}'  Congress,  as  indicated  b}"  the  Report  of  the  ^^enate  Committee 
on.  Interstate  Commerce,  whicli  declared — 

The  committee  gave  careful  consideration  to  the  question  as  to  whether  it 
would  attempt  to  define  the  many  and  variable  unfair  practices  which  prevail 
in  commerce  and  to  forbid  their  continuance  or  wl^ether  it  would  by  a  general 
declaration,  condemn  unfair  practices,  leaving  it  to  the  Commission  to  determine 
what  practices  were  unfair.  It  concluded  that  the  latter  course  would  be  the 
better  (S.  Rept.  No.  597,  63d  Cong.,  2d  sess.,  June  13,  1914,  p.  13). 

Many  types  of  trade  practices  have  been  determined  by  the  Com- 
mission and  confirmed  by  the  courts  to  be  unfair  methods  of  com- 
petition. One  of  the  most  common  is  false  or  misleading  advertising 
of  commodities  sold  in  interstate  commerce.  Such  advertising  may 
consist  of  false  or  misleading  representations  disseminated  in  news- 
papers, magazines,  radio  broadcasts,  circulars,  circular  letters,  pam- 
phlets, and  in  labeling.  Such  false  or  misleading  representations 
may  be  the  misrepresentation  of  an  advertiser's  business  status,  mis- 
representation as  to  price,  misrepresentation  as  to  origin,  misrepresen- 
tation as  to  results  the  product  will  achieve,  misrepresentation  as  to 
approval  by  the  Federal  Government,  misrepresentation  as  to  the  com- 
position of  goods,  the  simulation  of  a  competitor's  name,  mark,  or 
design,  the  disparagement  of  a  competitor's  product,  and  misrepre- 
sentation in  many  other  forms. 

Mr.  Reece.  If  I  may  take,  for  instance,  a  bottle  of  medicine,  under 
the  Pure  Food  and  Drug  Act  which  has  the  primary  responsibility 
for  controlling  labeling  and  misbranding  for  the  purpose  of  protect- 
ing the  health  of  the  public,  the  law  requires  the  label,  which  is 
placed  on  the  bottle  so  as  to  prevent  it  being  put  in  a  box  or  rolled  in 
a  paper  where  it  is  obscured,  to  give  the  dosage,  and  all  of  the  cautions 
which  the  Food  and  Drug  Administration  feels  is  required  to  protect 
the  public. 

Does  the  Federal  Trade  Commission,  mider  the  law  as  now  con- 
strued, exercise  the  authority,  directly  or  indirectly,  to  control  that 
label  and  cautions  on  the  bottle? 

Mr.  Cassedt.  Shall  I  answer  now?  I  say  that  the  Federal  Trade 
Commission  has  the  right  to  proceed  against  any  misrepresentation. 

Mr.  Reece.  Does  it  now  exercise  the  authority  where  it  sees  fit  to 
do  so  to  control  the  label,  directions,  and  cautions  which  the  law 
requires  to  be  placed  on  the  bottle  ? 

Mr.  Cassedy.  You  mean  as  to  what  should  be  contained  on  that 
label? 

Mr.  Reece.  That  is  right. 

Mr.  Cassedt.  It  does  not. 

Mr.  Reece.  It  does  not  ? 

Mr.  Cassedt.  No.  sir.  And  I  dijffer  with  all  of  the  statements  that 
you  have  made  heretofore  in  that  regard. 

Mr.  Rabin.  May  I  ask  a  further  question:  Has  the  Commission 
ever  exercised  the  right  to  interfere  with  what  is  put  on  that  label 
in  the  manner  in  which  Congressman  Reece  indicates? 
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Mr.  Cassedy.  Your  statement  is  broad,  sir,  and  if  you  will  let  me 
develop  it,  I  will  fully  answer  your  question. 

Mr.  Rabin,  All  rioht. 

Mr.  Cassedy.  I  started  out  on  unfair  methods  of  competition  under 
section  5  as  it  was  originally  drawn  in  1914. 

Under  that  provision,  the  Federal  Trade  Commission  has  the  power 
to  prevent  any  Unfair  methods  of  competition,  whether  the  misrepre- 
sentation be  included  in  advertisements,  such  as  I  have  mentioned^ 
or  in  labelino-  of  commodities. 

Mr.  Reece.  Before  you  go  ahead  into  the  detailed  explanation^ 
I  would  like  tc 

Mr.  Cassedy.  Permit  me  to  say  this :  that  provision  relating  to 
unfair  methods  of  competition  and  that  jurisdiction  would  be  exer- 
cised only  to  stop  the  dissemination  of  the  misrepresentation.  It 
would  have  nothing  to  do  with  what  is  contained  on  the  label,  except 
to  stop  wdiatever  misrepresentation  is  contained  thereon. 

Mr.  Reece.  I  was  not  concerned  with  the  method  by  which  you 
controlled  it,  but  whether  3^ou  did  exercise  control. 

I  was  going  to  give  as  an  example  which  you  could  keep  in  mind 
in  your  discussion  of  the  case ;  it  is  this :  take,  for  instance,  the  Emer- 
son or  Bromo-Selzer  case;  as  I  understand,  the  Company  work  out 
with  the  Food  and  Drug  Administration  a  label  which,  in  its  opinion, 
was  proper  and  adequate  to  protect  the  health  of  the  public.  And 
in  connection  with  reaching  that  determination,  the  Emerson  Co. 
went  to  very  considerable  expense. 

Then,  after  that  was  done  and  they  had  been  used  with  the  acquies- 
cence of  the  Food  and  Drug  Administration,  the  E'ederal  Trade  Com- 
mission brought  proceedings  against  the  Emerson  Co.  I  do  not  know 
whether  they  are  still  pending  or  not.  I  presume  they  are.  The 
action  was  based  upon  the  theory  that  the}'  must  change,  extend  the 
labeling  beyond  what  was  required  by  the  Food  and  Drug  Adminis- 
tration, or  they  would  be  subject  to  action  by  the  Federal  Trade  Com- 
mission. That  was  placed  as  a  requirement  under  the  advertising 
provisions  of  the  act  but  nevertheless  it  would  appear  to  be  an  indirect 
way  of  controlling  labeling. 

It  seems  to  me  there  is  a  conflict  in  jurisdiction  here.  The  same 
thing  is  true  with  numerous  other  headache  remedies.  And  that  is 
what  I  wanted  to  get  discussed  in  a  general  way.  As  I  see  it,  that 
goes  beyond  the  authority  which  was  intended  to  control  advertising. 

Mr.  Sadowski.  I  think  that  this  question  involves  the  whole  subject 
matter  that  is  going  to  come  up  here  before  us  in  this  presentation. 

I  think  it  better  if  the  witness  be  permitted  to  present  his  paper 
and  then  a  little  later  have  the  answers. 

Mr.  Cassedy.  If  you  will  permit  me  to  interrupt,  I  will  assure  you 
that  I  will  cover  that  specific  point  in  great  detail  and  that  I  have 
with  me  copies  of  the  complaints  in  the  Miles  Laboratories,  Inc.,  the 
Capucline  Chemical  Corp.  case,  the  Earned  Corp.,  three  of  the  cases 
which  Mr.  Hoge  represented  the  respondents,  in  which  the  questions 
that  you  present  with  reference  to  the  Emerson  Drug  Co.,  are  similar, 
and  1  assure  you  that  I  know  personally  about  the  Emerson  Drug  Co. 
case,  also,  because  I  am  handling  that  case  as  well  as  these  in  the  trials 
thereof,  and  that  no  where  in  any  of  the  complaints  in  any  of  those 
four  cases,  does  the  Commission  seek  to  control  labeling.  They  are 
based  on  a  failure  to  disclose  consecpences  of  the  use  of  the  product 
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that  may  result  from  the  use  of  the  product,  and  the  failure  to  disclose 
is  char^^ed  to  be  in  the  advertisement  under  section  15  (a). 

Mr.  Rkece.  Bear  with  me  for  1  minute  further,  for  the  purpose  of 
getting-  the  issue  clarified :  You  say  controls  for  the  purpose  of  deter- 
mining whether  the  therapeutic  value  of  the  remedy  is  what  it  is  pur- 
ported to  be. 

Mr.  Cassedt.  The  complaints  are  based  upon  false  advertisements, 
Mr.  Congressman. 

Mr.  Sadowski.  Suppose  you  proceed  with  your  statement.  Let  us 
^•et  some  information  from  the  witness. 

Mr.  Cassedt.  I  wish  to  proceed,  and  I  will  assure  you  again  that 
that  question  will  be  fully  covered  to  your  satisfaction. 

The  jurisdiction  of  the  Commission  over  such  unfair  methods  of 
competition  has  been  firmly  established  by  many  court  decisions  and 
has  been  limited  only  by  the  decision  of  the  Supreme  Court  in  the 
case  of  Federal  Trade  Coimnission  v.  Raladam  Company  (283  U.  S. 
043),  to  those  cases  where  the  existence  of  competition  and  injurj^  or 
potential  injury  to  such  competition  is  alleged  and  established. 

The  Wheeler-Lea  amendments  to  the  Federal  Trade  Commission 
Act,  enacted  in  1938,  left  undisturbed  the  authority  of  the  Commis- 
sion to  act  against  "unfair  methods  of  competition  in  commerce"  and 
gave  to  the  Commission  the  additional  power  to  proceed  against 
"unfair  or  deceptive  acts  or  practices  in  commerce,"  thus  avoiding  the 
limitations  placed  upon  the  jurisdiction  of  the  Commission  by  the 
decision  in  the  Raladam  case. 

The  report  of  the  Committee  on  Interstate  and  Foreign  Commerce 
of  the  House  of  Representatives,  of  which  this  is  a  subcommittee,  in 
discussing  the  purposes  and  intended  feffect  of  the  clause  in  the 
Wheeler-Lea  amendment  which  added  the  words  "and  unfair  or  decep- 
tive acts  or  practices"  to  section  5  making  such  acts  or  practices 
unlawful,  stated — 

The  words  ''unfair  methods  of  competition"  in  section  5  have  been  construed  by 
the  Supreme  Court  as  leaving  the  Commission  without  .iurisdiction  to  issue  cease 
and  desist  orders  where  the  Commission  has  failed  to  establisli  the  existence  of 
comijetition.  In  other  words  tlie  act  is  construed  as  if  its  purpose  were  to  pro- 
tect competitors  only  and  to  afford  no  protection  to  the  consumer  without  showing 
injury  to  a  competitoi*. 

By  the  proposed  amendment  to  section  5,  the  Commission  can  prevent  such  acts 
or  practices  which  injuriously  affect  the  general  public  as  well  as  those  which  are 
unfair  to  competitors.  In  other  words,  this  amendment  makes  the  consumer,  who 
may  be  injured  by  an  unfair  trade  practice,  of  eqvial  concern,  before  the  law, 
with  the  merchant  or  manufacturer  injured  by  the  unfair  methods  of  a  dishonest 
competitor.  (H.  Rept.  No.  1613,  75th  Cong,,  1st  sess.,  August  19,  1937,  p.  3). 

In  addition  to  tlie  amendment  of  section  3  of  the  Federal  Trade 
Commission  Act,  the  Wheeler-Lea  amendments  of  1938  added  sections 
12, 13, 14, 15,  and  16  which  broadened  the  jurisdiction  of  the  Commis- 
sion over  the  false  advertising  of  food,  drugs,  devices,  and  cosmetics. 

Section  12  is  as  follows: 

Sec.  12.  (a)  It  shall  be  unlawful  for  any  person,  partnership,  or  corporation  to 
disseminate,  or  cause  to  be  disseminated,  any  false  advertisement — 

(1)  By  United  States  mails,  or  in  commerce  by  any  means,  for  the  purpose  of 
inducing,  or  which  is  likely  to  induce,  directly  or  indirectly,  the  purchase  of  food, 
drugs,  devices,  or  cosmetics ;  or 

(2)  By  any  means,  for  the  puri)Ose  of  inducing,  or  which  is  likely  to  induce, 
directly  or  indirectly,  the  purchase  in  commerce  of  food,  drugs,  devices,  or 
cosmetics. 
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(b)  The  dissemination  or  the  causing  to  be  disseminated  of  any  false  advertise- 
ment within  the  provisions  of  subsection  (a)  of  this  section  sliall  be  an  unfair 
or  deceptive  act  or  practice  in  commerce  vpithin  the  meaning  of  section  5. 

Tliat  provision  is  in  distinction  from  and  separate  from  the  pro- 
vision that  was  ah^eady  in  the  act  and  remained  in  the  act  relating  to 
unfair  methods  of  competition. 

Section  13  relates  to  injunctive  proceedings  to  restrain  the  dissemi- 
nation of  any  advertisement  in  violation  of  section  12,  pending  the 
issuance  of  a  complaint  and  the  concluison  of  the  case. 

Section  14  relates  to  penalties  and,  in  part,  provides : 

(a)  Any  person,  partnership,  or  corporation  who  violates  any  provision  of 
section  12  (a)  shall,  if  the  use  of  the  commodity  advertised  may  be  injurious 
to  health  because  of  results  from  such  use  under  the  conditions  prescribed  in 
the  advertisement  thereof,  or  under  such  conditions  as  are  customary  or  usual, 
or  if  such  violation  is  with  intent  to  defraud  or  mislead,  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  punished  by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more  than  6  months,  or  by  both  such  fine  and 
imprisonment ; 

Section  15  relates  to  definitions  of  terms,  including  the  term  "false 
advertisement,"  which  is  contained  in  section  15  (a) ,  as  follows : 

Sec.  15.  For  the  purposes  of  sections  12,  13,  and  14 — 

(a)  The  term  "false  advertisement"  means  an  advertisement,  other  than 
labeling,  which  is  misleading  in  a  material  respect,  and  in  determining  whether 
any  advertisement  is  misleading,,  there  shall  be  taken  into  account  (among  other 
things)  not  only  representations  made  or  suggested  by  statement,  word,  design, 
device,  sound,  or  any  combination  thereof,  but  also  the  extent  to  which  the 
advertisement  fails  to  reveal  facts  material  in  the  light  of  such  representations 
or  material  with  respect  to  consequences  which  may  result  from  the  use  of  the 
commodity  to  which  the  advertisement  relates  under  the  conditions  prescribed 
in  said  advertisement,  or  under,  such  condition  as  are  customary  or  usual.  No 
advertisement  of  a  drug  shall  be  deemed  to  be  false  if  it  is  disseminated  only 
to  members  of  the  medical  profession,  contains  no  false  representation  of  a 
material  fact,  and  includes,  or  is  accompanied  in  each  instance  by  truthful  dis- 
closure of,  the  formula  showing  quantitatively  each  ingredient  of  such  drug. 

Section  10  relates  to  the  certification  of  cases  by  the  Commission  to 
the  Attorney  General  for  penalty  action. 

The  purpose  of  Congress  in  the  enactment  of  sections  12  to  16  of 
the  Wheeler-Lea  amendments  was  obviously  to  afford  more  adequate 
protection  to  the  consumer  or  user  of  food,  drugs,  devices,  and  cos- 
metics. Tliis  purpose  was  manifested  by  the  report  of  the  Committee 
on  Interstate  and  Foreign  Commerce  of  the  House  of  Representatives 
in  the  following  words : 

*  *  *  we  cannot  ignore  the  evils  and  abuses  of  advertising ;  the  imposition 
upon  the  unsuspecting;  and  the  downright  criminality  of  preying  upon  the  sick 
as  well  as  the  consuming  public  through  fraudulent,  false,  or  subtle  misleading 
advertisements. 

H:  *  *  *   .  *  *  * 

Among  the  most  obvious  needs  of  the  Federal  Trade  Commission  Act  are  those 
giving  more  effective  control  of  advertisements  affecting  the  public  health  and 
fraudulent  impositions  as  to  its  food  and  medicinal  supplies. 

Mr.  Reece.  I  am  in  agreement  with  what  you  say  there  that  no 
statements  should  be  made  that  are  in  any  way  misrepresentative,  and 
I  think  that  is  what  the  report  of  the  committee  to  which  you  refer 
there  states.  Mr.  Lea  stated  that  in  that  report,  it  will  be  observed, 
that  it  is  not  mandatory  on  the  advertiser  to  state  anythino;-  The  only 
requirement  is  in  case  he  does  advertise  he  shall  not  make  statements 
that  are  misleading  in  a  material  respect. 
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It  is  only  incumbent  upon  the  advertiser  to  reveal  facts  material 
in  light  of  representations  made. 

Commissioner  Freer  made  a  similar  statement  when  testifying  be- 
fore the  Senate  committee.  And  when  this  bill  was  up  on  the  floor 
for  discussion,  various  Members  put  that  interpretation  upon  it.  But 
what  seems  to  me  to  have  happened  is  that,  as  was  stated  in  the  Com- 
mission's brief  in  the  Dearborn  case,  when  it  said,  and  that  it  was  not 
intended  as  a  limitation  upon  the  Commission's  jurisdiction  to  sup- 
l^ress  false  labeling  by  an  order  to  cease  and  desist.  It  seems  to  me 
that  the  Commission  has  used  this  device  for  controlling  the  label. 
That  is,  it  determines  whether  an  advertisement  is  false  on  the  basis 
of  what  does  appear  or  does  not  appear  on  the  label.  That  is,  if  the 
labeling  is  satisfactory  to  the  Commission,  then  the  advertisement  is 
not  false.  If  the  labeling  is  not  satisfactory  to  the  Commission,  the 
advertisement  is  false.  And  unless  the  producer  modifies  the  label- 
ing to  comply  with  the  views  of  the  Commission,  they  issue  a  cease 
and  desist  order.  So,  after  all,  the  point  involved  is  what  is  or  what 
is  not  on  the  label  as  to  whether  it  complies  with  the  wishes  of  the 
Commission. 

I  had  felt  that  was  not  the  purpose  of  the  bill  when  it  was  enacted. 
Authority  to  control  labeling  was  vested  in  the  Food  and  Drug  Ad- 
ministration. And,  as  Mr.  Whiteley  or  Judge  Kelley  remarked  a  while 
ago,  I  had  an  active  part  in  helping  to  formulate  the  Wheeler-Lea 
bill,  so  as  to  retain  in  the  Federal  Trade  Commission  jurisdiction  over 
false  advertising,  but  it  was  then  the  unanimous  agreement  among  tlie 
representatives  of  the  Federal  Trade  Commission,  I  think,  and  of  the 
committee  that  had  jurisdiction  of  the  legislation,  that  so  far  as  the 
labeling  was  concerned  and  what  should  go  on  the  label,  was  placed  in 
the  Department  of  Agriculture,  and  it  was  on  that  basis  that  we  com- 
promised the  legislation  and  gave  the  Federal  Trade  Commission 
jurisdiction  over  the  advertising  and  the  Food  and  Drug  over  labeling. 

Pardon  me,  again,  Mr.  Chairman,  I  was  simply  interjecting  here 
for  the  purpose  of  trying  to  get  the  issue  resolved,  so  that  when  we 
discuss  it  we  will  discuss  it  with  reference  to  the  matter  which,  at  least, 
I  feel  that  the  proposed  amendment  deals  with. 

Mr.  Rabin.  May  I  ask  this — assuming  that  be  so,  and  assuming 
the  conditions  as  now  exist  are  undesirable — I  have  been  trying  to 
study  section  15  (a)  in  the  law  as  it  now  stands,  and  section  15  (a) 
as  vou  would  chanae  it,  to  see  how  vou  pick  that  up,  how  vou  correct 
that. 

I  do  not  see  how  this  bill  corrects  it.  I  see  the  difference  in  lan- 
guage, but  I  cannot  see  how  it  corrects  it. 

Mr.  Reece.  The  interpretation  of  that  language  by  the  courts  has 
been  such  as  to  give  them  the  authority. 

Mr.  Rabin.  I  understand  that.     How  would  this  correct  that  ? 

Mr.  Reece.  That  takes  out  the  language  that  by  the  court's  inter- 
pretation they  were  given  that  authority. 

Mr.  Rabin.  After  the  word  "representations"  jon  substitute  the 
phrase  "other  than"  and  you  say  by  the  substitution  of  that  phrase 
it  will  correct  that  situation?  That  is  what  I  have  been  trj'ing  to 
determine. 

Mr.  Reece.  That  is  my  understanding  and  that  is  also  covered  with 
the  last  sentence  in  the  proposed  amendment  which  makes  specific 
reference  to  jurisdiction.  , 
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I  again  repeat,  I  am  only  interjecting  here,  trying  to  get  the  issue 
clarified. 

Mr.  Cassedy.  If  j^ou  will  permit  me  with  respect  to  that,  to  answer 
one  or  two  matters  you  mentioned  in  the  statement  you  have  just  made, 
if  the  idea  is  in  your  mind  that  the  Commission  is  exercising  some  sort 
of  control  over  what  is  placed;  that  is,  the  wording  placed  upon  a 
label  of  food,  drugs,  devices,  or  cosmetics,  I  wish  to  assure  you  that 
the  Commission  does  not  exercise  any  such  control  and  has  never 
exercised  any  such  control. 

With  reference  to  the  Dearhorn  Siiffly  Go.  case  and  the  brief  in 
that  case  that  you  mentioned,  I  would  like  to  state  that  the  brief  is 
not  in  point  and  is  entirely  irrelevant.  That  case  was  begun  prior  to 
the  enactment  oi  the  A  v  heeler-Lea  amendments  in  1938.  The  com- 
plaint itself  in  that  case  was  issued  before  the  enactment  of  the 
Wheeler-Lea  amendments  and  has  nothing  to  do  with  section  15  (a). 
That  case  is  based  entirely  upon  the  provision  that  I  first  referred  to 
in  section  5  that  relates  to  unfair  methods  of  competition. 

I  wish  to  further  say  that  that  case  does  not  deal  with  labeling,  but 
with  advertising. 

It  is  true  there  was  some  discussion  of  tlie  law  relating  to  the  control 
by  the  Commission  over  false  advertisments  and  with  relation  to  the 
power  of  the  Commission  over  unfair  methods  of  competition  to  stop 
a  false  representation. 

JNIr.  Heece.  I  was  reading  only  the  Commission's  brief  as  to  what 
the  Commission  held,  its  authority  there. 

Mr.  Cassedy.  That  is  not  relevant  to  the  point  that  you  make  when 
you  define  the  issue.  I  want  to  say  further  that  the  Commission  does 
contend  that  it  was  the  intention  of  Congress  that  the  disclosure  pro- 
visions of  section  15  (a)  did  provide  that  advertisements  should  reveal 
the  facts  with  respect  to  consequences  that  may  result  from  the  use 
of  the  commodity. 

And  I  would  say  this,  from  my  study  and  reading  of  the  congres- 
sional debates,  and  I  have  read  every  word  of  them,  not  once  but  several 
times,  that  the  congressional  debates  and  this  very  report  I  am  reading 
from  right  now  from  this  committee  indicate  and  show  that  that  was 
the  purpose  of  this  amendment. 

And  if  I  could  be  permitted  to  read  further  from  that  report,  I  would 
like  to  point  out  just  where  it  does  show  that  intention.  In  fact,  I  am 
citing  it  in  my  prepared  statement  for  the  purpose  of  showing  that 
specific  intention  on  the  part  of  Congress. 

Mr.  Sadowski.  That  is  why  I  would  rather  you  would  proceed  with 
your  statement  and  develop  it  first,  and  then,  perhaps  a  lot  of  these 
questions  will  not  be  so  pertinent.    You  may  proceed,  Mr.  Cassedy. 

Mr.  Cassedy.  I  will  continue  to  read  from  the  report  of  the  Com- 
mittee on  Interstate  and  loreign  Connnerce  of  the  House  of  Repre- 
sentatives : 

The  advertisement  amendments  to  this  bill  revolve  around  the  definition  of  a 
"false  advertisement"  section  15.  A  false  advertisement  is  defined  as  one  "which 
is  misleading  in  a  material  respect."  Certain  specified  matters  are  to  be  considered 
in  determining  whether  or  not  an  advertisement  is  misleading. 

If  there  could  be  any  question  about  what  was  intended,  that  state- 
ment in  the  report  would  clear  up  any  confusion. 

This  definition  is  very  broad.  It  will  be  noted  that  a  fraudulent  intent  is  not 
a  necessary  element  of  a  false  advertisement.    The  essential  elements  of  a  false 
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advertisement  are  that  it  is  misleading,  ami  misleading  in  a  material  respect. 
It  places;  on  the  advertiser  tlie  burden  of  seeing  that  his  advertisement  is  not 
misloadiiij^. 

The  dehnition  is  broad  enough  to  cover  every  form  of  advertisement  deception 
over  which  it  would  be  humanly  practicable  to  exercise  governmental  control. 
It  c<.»vers  every  case  of  imposition  on  a  purchaser  for  which  there  could  be  a 
practical  remedy.  It  reaches  every  case  from  tliat  of  inadvertent  or  uniformed 
advertising  to  that  of  the  most  subtle  as  well  as  the  most  vicious  types  of  ad- 
vertisement. 

Obviously,  a  definition  to  be  applied  to  the  infinite  variety  of  advertisements 
disseminated  regarding  thousands  of  different  foods,  drugs,  devices,  and  cosmetics 
must  be  general  in  its  terms.  There  will  be  difficulties  and  luicertainties  of 
interpretation  just  as  there  have  been  in  the  case  of  provisions  of  the  Federal 
Trade  Commission  Act,  the  Food  and  Drug  Act,  and  tlie  antitrust  laws,  and  other 
laws  prescribing  in  general  terms  standards  of  conduct  to  be  applied  to  innumer- 
able factual  situations.  These  difficulties  are  inherent  in  the  problem  but  sliould 
not  prevent  necessary  and  adequate  consumer  protection. 

It  will  be  observed  that  it  is  not  mandatory  on  the  advertiser  to  state  any- 
thing. The  only  requirement  is  in  case  he  does  advertise,  he  shall  not  make  state- 
ments tliat  are  misleading  in  a  material  respect. 

It  is  incumbent  on  the  advertiser  to  reveal  facts  material  in  the  light  of  repre- 
sentations made  in  the  advertisement  (H.  Rept.  1613,  75th  Cong.,  1st  sess.,  AvTgust 
19.  1937). 

Section  3  of  the  Reece  bill  proposes  to  amend  the  definition  of  "false 
advertisement"  in  section  15  (a)  of  the  Federal  Trade  Commission 
Act,  the  proposed  amendment  being  compared  with  the  original  act  as 
follows : 

I  follow,  in  my  prepared  statement,  with  a  quotation  from  section 
15  by  the  side  of  which  I  have  written  the  term's  of  the  proposed  change 
so  that  they  will  easily  be  compared : 

Sec.  1.5.  For  the  purpose  of  sections  12,  13,  and  14 : 

(a)  The  term  "false  advertisement"  means  an  advertisement,  other  than  label- 
ing, wliich  is  misleading  in  a  material  respect ;  and  in  determining  whether  any 
advertisement  is  misleading,  there  shall  be  taken  into  account,  among  other 
things)  not  only  representations  made  or  .suggested  by  statement,  word,  design, 
device,  sound,  or  any  combination  thereof,  but  also  the  extent  to  which  the  adver- 
tisement fails  to  reveal  facts  material  in  the  light  of  such  representations. 
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or    material    with    respect    to    conse-    so    as    to   prevent   deception    resulting 
quences  which  may  result  from  the  use    from  indirection  and  amibiguity,  as  well 
of  the  commodity  to  which  the  adver-    as  from  statements  which  are  false, 
tisement   relates  under  the  conditions 
prescribed    in    said    advertisement,    or 
under  such  conditions  as  are  customary 
or  u.sual. 

No  advertisement  of  a  drug  shall  be  deemed  to  be  false  if  it  is  disseminated 
only  to  members  of  the  medical  profession,  contains  no  false  representation  of 
a  material  fact,  and  includes,  or  is  accompanied  in  each  instance  by  truthful 
disclosure  of,  the  formula  showing  quantitatively  each  ingredient  of  such  drug. 

Wlien  the  Commission  began  to  issue  its  orders  under  sections  12 
and  15  (a)  in  food,  drug,  device,  and  cosmetic  cases  to  cease  and  desist 
the  dissemination  of  false  advertisments  that  failed  to  reveal  the  facts 
and  consequences  that  may  result  from  the  use  of  those  commodities 
as  provided  by  section  15  (a),  I  am  informed  that  representatives  of 
some  manufacturers  of  these  commodities  complained  to  the  Commis- 
sion that  such  orders  were  too  har.sh  in  many  cases  and  requested  some 
modification.  Conferences  were  held  by  the  Commission  with  some 
of  these  representatives.  One  of  the  representatives,  so  I  am  informed, 
was  Dr.  F.  J.  Cullen,  the  executive  vice  president  of  the  Proprietary 
Association  of  America.     Parenthetically,  I  wish  to  say  that  this  as- 
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sociation  lias  a  membership  made  up  of  most  of  the  manufacturers  of 
proprietary  medicines.  As  a  result  of  these  conferences,  the  Com- 
mission, with  reference  to  potentially  dangerous  food,  drugs,  devices, 
and  cosmetics,  adopted  the  following  policy : 

Whenever  upon  the  basis  of  scientific  facts  or  the  consensus  of  medical  opinion, 
the  Commission  shall  find  that  a  food,  drug,  cosmetic,  or  device  may  be  in- 
jurious or  dangerous  to  health,  and  the  advertisement  of  such  product  claims  that 
it  is  safe,  or  fails  to  reveal  the  potential  dangers  in  its  use,  the  Commission  shall 
require  the  respondent  to  forthwith  cease  and  desist  from  disseminating  any 
advertisement  which  represents  directly  or  by  implication  that  its  use  is  safe,  and 
from  disseminating  any  advertisement  wliich  fails  to  reveal  the  nature  of  its 
potential  danger  :  Provided,  hoioever — 

and.  Congressman  Reece,  this  will  practically  cover  your  point — 

That  if  the  directions  foi-  use,  v.'hether  they  appear  on  the  label,  in  the  labeling, 
or  in  both  label  and  labeling,  contain,  in  the  opinion  of  the  Connnission,  an  ade- 
quate warning  of  its  potential  danger  to  health,  said  advertisement  need  contain 
only  the  cautionary  statement:  "Caution,  use  only  as  directed." 

I  shall  discuss  that  policy  and  show  just  what  the  Commission  does 
with  respect  thereto  as  to  findings  and  orders  in  numerous  cases. 

I  have  several  here  to  hand  to  the  committee  for  your  examination. 

In  the  publication  known  as  Food-Drug-Cosmetic  Reports,  volume 
3,  No.  34,  of  October  4,  1941,  published  by  Wallace  Werble,  editor, 
whose  address  is  824  National  Press  Building,  AVashington,  D.  C,  cer- 
tain statements  were  made  regarding  the  attitude  as  well  as  the  ac- 
tivity of  Dr.  Cullen,  as  follows : 

*  *  *  It  was  apparent  that  Dr.  Cullen  did  not  object  to  the  part  of  the 
policy  that  permits  a  respondent  to  include  tlie  warnings  on  the  lal)el  or  in 
the  labeling  in  lieu  of  including  the  warnings  in  the  advertisements.  In  fact, 
Dr.  Cullen  is  generally  considered  to  be  one  of  the  proprietary  industry  leaders 
primarily  responsiI)le  for  Federal  Trade  Connnission  granting  the  right  to  ex- 
clude warnings  fi'oni  advertisements  by  referring  the  consumer  to  the  labeling. 
When  Federal  Trade  Commission  originally  started  thinking  about  required 
warnings  in  advertisements,  Dr.  Cullen  held  a  number  of  discussion  with  high- 
ranking  Federal  Trade  Commission  ofiicials,  after  which  the  warning-in-the- 
labeling  policy  was  formulated. 

The  attitude  and  activity  of  the  Proprietary  Association  is  further 
manifested  by  another  issue  of  Food-Drug-Cosmetic  Reports,  Drug 
and  Cosmetic  Edition,  volume  IV,  No.  15,  of  May  23,  1942,  long 
before  the  Reece  bill  was  introduced,  wherein  the  following  state- 
ments were  made : 

Shifting  the  "heat"  from  the  Food  and  Drug  Administration  to  the  Federal 
Trade  Commission,  the  year's  Proprietary  Association  convention  heard  the 
enforcement  activities  of  the  former  body  described  as  fair  and  just,  but  a 
whole  procession  of  speakers  "tore  into"  Federal  Trade  Commission,  ending 
up  with  a  demand  by  Dr.  Robert  L.  Swain,  editor  of  Drug  Topics  and  Drug 
Trade  News  that  the  Federal  Trade  Commission  Act  be  amended  to  require  a 
"preponderance  of  evidence"  to  support  its  orders  rather  than  the  pre.^ent  re- 
quirement of  mere  "substantial  evidence."  Di*.  F.  J.  Cullen,  Proprietary  Asso- 
ciation executive  vice  president,  warned  his  members  that  they  must  be  pre- 
pared to  fight  for  what  they  believed  to  be  right  in  the  face  of  Washington 
regulatory  action,  exi)laining  that  a  "court  decree  is  tbe  only  thing  some  oppo- 
nents of  .self-medieati(Mi  understand."  Reports  read  at  the  convention's  scien- 
tific session  clearly  indicated  that  the  industry  has  been  girding  itself  for  future 
battles  over  regulatory  policy. 

The  association's  genei'al  counsel.  Tames  F.  Hoge.  attacked  Federal  Trade 
Commission's  right  to  require  warnings  on  labels,  or  in  advertisements,  declar- 
ing that  if  Congress  had  intended  to  give  Federal  Trade  Commission  this  power, 
it  would  have  said  so  specifically  and  directly  as  it  did  in  the  Food  and  Drugs 
Commission  Act. 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  277 

The  only  Avilness  who  has  testified  in  support  of  the  Reece  bill 
reofardiiifj  the  details  of  what  is  said  to  be  a  conflict  of  jurisdiction 
of  the  Federal  Trade  Commission  and  the  Food  and  Drug  Admin- 
istration Avas  iMr.  James  F.  Hoge,  oeneral  counsel  of  the  Proprietary 
Association  of  America.  Mr.  Hoge  very  frankly  states  at  the  be- 
ginning of  his  testimony  that  he  appears  before  this  committee  as 
the  attorney  for  this  association,  which  is  an  unincorporated  asso- 
ciation, whose  membership  is  made  up  of  manufacturers  of  so-called 
proprietary  medicines  and  that  the  association  does  not  include  all 
of  such  manufacturers  but  does  include  by  volume  of  manufacture 
most  of  the  manufacturers. 

Mr.  Hoge  argues  in  substance  that  section  15  (a)  was  never  in- 
tended to  be  an  authority  to  the  Commission  to  require  warnings  in 
iidvertisements  or  labels  of  food,  drugs,  devices,  and  cosmetics,  but 
that  the  Commission  is  requiring  warnings  in  both  advertisements 
and  labels  under  the  authority  of  that  section. 

In  this  connection  he  said — I  think  this  will  draw  the  issue  to 
your  satisfaction  by  stating  fully  wdiat  he  said  in  regard  to  that: 

*  *  *  I  am  not  speaking  of  cases  in  which  there  may  be  a  dangerous 
drug;  I  am  speaking  of  some  warning  which  flags  the  drug  as  being  per  se 
dangerous;  I  am  speaking,  and  the  Commission  has  been  dealing  witli  warn- 
ings wliich  are  of  a  directional  nature,  warnings  which  are  that  the  product 
should  not  be  used  excessively,  that  the  product  should  be  used  in  these  cir- 
cumstances, that  the  product  sliould  not  be  used  in  these  pathological  conditions. 

Now,  the  Food  and  Di-ug  Act  did  deal  with  tliat  subject  and  the  act  dealt 
Mitli  it  expressly.  Section  r)02  (f)  of  the  Federal  Food  and  Drug  Act  has  a 
particular  provision  for  that.  It  is  that  a  drug  shall  be  deemed  to  be  mis- 
liraiuled  unless  its  labeling  bears  adequate  dirovfions  for  use,  and  such  adequate 
warnings  against  use  in  those  pathological  conditions  or  by  children  where  its 
use  may  be  dangerous  to  health  or  against  unsafe  dosage  or  methods  or  dura- 
tion of  administi'ation  or  application,  in  such  manner  and  form  iis  are  necessary 
for  the  protection  of  the  users. 

Now.  Mr.  Chairman,  that  is  an  express  requirement  of  the  Food  and  Drug  Act, 
there  is  no  comparable  provision  in  the  Federal  Trade  Commission  Act,  but 
imder  the  guise  of  regulating  advertising,  the  Commission  has  presumed  to  in- 
sist upon  the  nature  of  the  warnings  which  must  appear  upon  the  packages 
of  these  products  on  the  penalty  that  if  you  do  not  put  it  on  the  package  asi 
The  Commission  wants  it  you  must  put  it  in  the  advertising,  so  that  indirectly 
the  Commission  has  exerci.sed  control  over  the  labeling. 

Answering  the  argument  of  INIr.  Hoge,  I  wish  to  first  point  out  that 
the  term  "warnings"  as  used  by  Mr.  Hoge  is  not  to  be  confused  with 
"facts  material  with  respect  to  consequences  which  may  result  from  the 
use  of  the  commodity  to  which  the  advertisement  relates  under  the 
conditions  prescribed  in  said  advertisement,  or  under  such  conditions 
as  are  necessary  or  usual"  as  set  forth  in  section  15  (a) . 

If  the  "consequences  which  may  result  from  the  use  of  the  com- 
modity" are  such  that  they  mav  injure  health,  such  information  could 
be  considered  as  a  warning.  But  on  the  other  hand,  a  warning  would 
not  necessarily  reveal  or  disclose  the  "consequences  which  may  result 
from  the  use  of  the  commodity." 

The  provisions  of  the  Federal,  Food,  Drug,  and  Cosmetic  Act  of 
10?)8  illustrate  the  meaning  of  "warnings"  in  section  502  thereof  as 
follows: 

A  drug  or  device  shall  be  deemed  to  be  mi.sbranded — 
(a)  If  its  labeling  is  false  or  misleading  in  any  particular.     *     *     * 
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(And  this  is  the  section  Mr.  Hoge  referred  to :) 

(f)  Unless  its  labeling  bears  (1)  adequate  directions  for  use;  and  (2)  such 
adequate  warnings  against  use  in  those  pathologic  conditions  or  by  children 
where  its  use  may  be  dangerous  to  health,  or  against  unsafe  dosage  or  methods 
or  duration  of  administration  or  application,  in  such  manner  and  form,  as  are 
necessary  for  the  protection  of  users  ;     *     *     * 

The  "warnings"  referred  to  in  section  502  (f )  (2)  are  to  such  effect 
as  "not  for  use  by  persons  suffering  from  kidney  disease  or  other 
pathologic  condition,"  "not  for  use  by  children,"  "do  not  exceed  the 
recommended  dosage,"  or  "do  not  take  more  than  two  doses  in  any 
24-hour  period."  In  other  words,  the  warnings  required  by  section  502 
(f)  (2)  are  only  the  danger  signals.  They  reveal  no  consequences 
which  may  result  from  use  of  the  commodity  and  this  section  does 
not  require  such  consequences  to  be  revealed  in  labeling  of  a  drug  or 
device. 

The  authority  of  the  Food  and  Drug  Administration  to  reiiuire 
labels  of  drugs  to  reveal  facts  material  with  respect  to  consequences 
which  may  result  from  the  use  of  the  drug  is  contained  in  section  201 
(n)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  of  1938,  as  follows : 

(n)  If  an  article  is  alleged  to  be  misbranded  because  the  labeling  is  misleading, 
then  in  determining  whether  the  labeling  is  misleading  there  shall  be  taken  into 
account  (among  other  things)  not  only  representations  made  or  suggested  by 
statement,  word,  design,  device,  or  any  combination  thereof,  but  also  the  extent 
to  which  the  labeling  fails  to  reveal  facts  material  in. the  light  of  such  represen- 
tations or  material  with  respect  to  consequences  which  may  result  from  the  use 
of  the  article  to  which  the  labeling  relates  under  the  conditions  of  use  prescribed 
in  the  labeling  thereof  or  under  such  conditions  of  use  as  are  customary  or  usual. 

I  have  prepared,  as  an  aid  to  the  committee,  and  will  give  to  the 
committee  a  comparison  of  section  15  (a)  of  the  Federal  Trade  Com- 
mission Act.  ^vith  section  201  (n)  of  the  Food  and  Drug  Act,  which  I 
think  will  be  of  some  interest. 

(The  comparison  is  as  follows:) 
Federal  Trade  Commission  Act  Food,  Drug,  and  Cosmetic  Act 

Sec.  15.  For  the  purposes  of  sections  Sec.    201.  For    the   purposes   of   this 

12,  13,  and  14—  act— 

(a)  The  term  "false  advertisement"  (n)  If  an  article  is  alleged  to  be  mis- 
means  an  advertisement,  other  than  branded  because  the  labeling  is  mis- 
labeling, which  is  misleading  in  a  mate-  leading,  then  in  determining  whether 
rial  respect ;  and  in  determining  the  labeling  is  misleading  there  shall  be 
whether  any  advertisement  is  mislead-  taken  into  account  (among  other 
ing,  there  shall  be  taken  into  account  tilings)  not  only  representations  made 
(among  other  things)  not  only  repre-  or  suggested  by  statement,  word,  de- 
sentations  made  or  suggested  by  state-  sign,  device,  or  any  combination  there- 
ment,  word,  design,  device,  sound,  or  of,  but  also  the  extent  to  which  the 
any  combination  thereof,  but  also  the  labeling  fails  to  reveal  facts  material  in 
extent  to  which  the  advertisement  fails  tlie  light  of  such  representations  or 
to  reval  facts  material  in  the  light  of  material  with  respect  to  consequences 
such  representations  or  material  with  wliieh  may  result  from  the  use  of  the 
respect  to  consequences  wliich  may  re-  article  to  which  the  labeling  relates 
suit  from  the  use  of  the  commodity  to  under  the  conditions  of  use  prescribed 
which  the  advertisement  rehites  under  In  the  labeling  thereof  or  under  such 
the  conditions  prescril)ed  in  said  adver-  conditions  of  use  as  are  customary  or 
tisement,  or  under  such  conditions  as  usual. 
are  customary  or  usual. 

Mr.  Cassedy.  This  section  [201  (N)]  relating  to  labeling;  is  almost 
identical  with  section  15  (a)  of  the  Federal  Trade  Commission  Act 
relating  to  false  advertisement.     This  statement  is  contrary  to  the 
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testmiony  of  Mr.  Hugh  Mock  (transcript  152) ,  and  in  order  to  demon- 
strate the  simihirity  of  these  two  sections  I  wish  to  file  with  the  com- 
mittee this  copy  of  both  sections  written  for  comparative  purposes, 
on  the  same  page. 

Mr.  Reece.  Did  the  Commission  originally  construe  the  language 
which  you  (piote  from  the  act  as  giving  it  authority  to  regulate  labeling, 
et  cetera,  and  did  it  so  exercise  it? 

Mr.  Cassedy.  It  does  not,  and  does  not  so  exercise  control  over 
labeling.  And  I  will  fully  demonstrate  that  to  you,  Mr,  Reece,  if  you 
will  bear  with  me  long  enough. 

Mr.  Reece.  Well,  you  possibly  misunderstood  my  question. 

Did  the  Commission  construe  that  language  to  give  it  control  over 
the  labeling  which  it  is  now  exercising  over  labeling  ? 

Mr.  Cassedy.  Mr.  Congressman,  if  I  could  state  it  this  w'ay:  The 
Commission  exercises  no  control  over  labeling  through  the  exercise 
of  the  administration  of  section  15  (a). 

Let  me  complete  my  statement,  please,  sir.  The  only  control,  if 
5^ou  call  it  that,  that  the  Commission  has  ever  exercised  was  under 
the  unfair  method  of  competition  provision  of  section  5,  that  is  the 
provision  of  section  5  that  has  been  in  the  act  since  the  beginning  of 
the  Federal  Trade  Commission.  No  control  over  labeling  is  exer- 
cised by  the  Commission  under  section  15  (a),  and  that  is  the  purpose 
of  my  Avhole  argument,  to  demonstrate  that  very  fact  to  you,  because 
you  have  stated  that  on  numerous  occasions  that  the  Commission  is 
exercising  control  over  labeling  through  its  application  or  adminis- 
tration of  section  15  (a). 

I  think  I  have  the  issue  that  you  have  in  mind  fully  in  my  mind 
and  I  think  I  can  demonstrate  my  side  of  it. 

A  simple  reading  of  these  sections  will  demonstrate  their  similarity 
as  well  as  their  purpose.  These  sections  were  enacted  with  a  broad 
view  of  consumer  protection  against  the  use  of  false  and  misleading 
advertising,  labels,  or  labeling  which  fail  to  reveal  and  inform  the 
user  of  the  facts  material  in  the  light  of  the  representations  or  of  the 
consequences  which  may  result  from  the  use  of  the  food,  drug,  device, 
or  cosmetic  under  the  conditions  prescribed  or  under  such  conditions 
as  are  customary  or  usual.  The  facts  and  consequences,  if  so  revealed 
in  the  advertisement,  label,  or  labeling,  will  give  the  consumer  the 
information  he  should  have  in  order  to  adequately  protect  his  health. 

In  the  case  of  A^nerican  Medicinal  Prodiicts^  Inc.,  v.  Federal  Trade 
Commisshn  (Docket  No.  4159,  136  F,  (2d)  426;  C.  C.  A.  9,  1943) 
(Ninth  Circuit  Court  of  Appeals),  the  complaint  alleged  that  the 
advertisements  of  a  medicinal  preparation  known  as  Re-Duce-Oids 
containing  desiccated  thyroid,  were  false,  misleading,  and  deceptive 
in  that  they  represented  that  said  preparation  is  a  cure  for  obesity  and 
is  a  safe,  competent,  and  effective  treatment  therefor,  and  failed  to 
reveal  the  facts  with  respect  to  consequences  which  may  result  from 
the  use  of  said  preparation.  The  Commission's  order  in  this  case  in 
jjart  ordered  that  the  American  Medicinal  Products,  Inc.,  and  other 
respondents,  in  connection  with  the  offering  for  sale,  sale  or  distribu- 
tion of  their  medicinal  preparation  known  as  Re-Duce-Oids,  do  forth- 
with cease  and  desist  from  directly  or  indirectly : 

(1)  Disseminating,  or  causing  to  be  disseminated  any  advertisement  *  *  * 
which  advertisement  represents,  directly  or  through  inference,  that  respondents' 
preparation  Re-Duce-Oids  is  a  cure  or  remedy  for  obesity  or  constitutes  a  safe, 
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competent,  or  effective  treatment  therefor,  or  which  advertisement  fails  to  reveal 
that  respondents'  preparation  should  only  be  used  under  competent  medical 
supervision  and  that  the  unsupervised  use  of  said  preparation  by  persons  not 
skilled  in  the  diagnosis  and  treatment  of  thyroid  conditions  may  result  in 
serious  and  irrepai'able  injury  to  health,  and  that  said  preparation  is  definitely 
harmful  if  used  by  persons  having  diabetes,  goiter,  tuberculosis,  arteriosclerosis, 
or  coronary  diseases,  and  that  the  use  of  said  preparation  over  a  long  period  of 
time  may  cause  the  breaking  down  of  muscular  and  other  tissues,  as  well  as  fat 
tissues,  causing  irritation  of  nerve  tissue,  nervousness,  irritability,  and  increas- 
ing heart  rate,  with  possible  irreparable  injury  to  health  even  to  a  normal 
individual. 

That  is  the  first  provision  of  the  order.  The  other  had  a  simihir 
provision. 

Upon  appeal  of  this  case  to  the  courts,  the  American  Medicinal 
Products,  Inc.,  made  several  contentions,  including  the  contention  that 
the  Commission  was  not  empowered  to  require  petitioners  to  reveal 
the  facts  with  respect  to  consequences  which  may  result  from  the  use 
of  the  preparation.  With  respect  to  these  contentions  the  circuit 
court  of  appeals  stated  (Ninth  Circuit  Court  of  Appeals)  : 

There  is  nothing  in  any  of  these  points.  The  order  does  not  I'equire  petitioners 
to  reveal  anything— 

that  answers  your  question,  Mr.  Reece — 

It  requires  them  to  cease  and  desist  from  disseminating  false  advertisements, 
particularly  those  described  in  the  order,  but  does  not  require  them  to  advertise 
at  all.  If  petitioners  do  not  choose  to  advertise  truthfully,  they  may,  and  should, 
discontinue  advertising. 

At  this  point  I  wish  to  file  with  the  committee  a  large  number  of 
findings  of  fact  and  orders  to  cease  and  desist  issued  by  the  Commis- 
sion in  cases  involving  false  or  misleading  advertisements  of  food. 
drugs,  devices,  and  cosmetics,  which  advertisements  fail  to  reveal 
facts  material  with  respect  to  consequences  which  may  result  from  the 
use  thereof. 

I  invite  the  members  of  this  committee  to  examine  these  findings 
and  orders  or  to  send  for  and  examine  the  complete  records  in  such 
cases  and  they  will  demonstrate  both  the  necessity  and  wisdom  of  the 
law,  which,  for  the  purpose  of  protecting  the  health  of  the  consumer 
or  user  of  food,  drugs,  devices,  and  cosmetics,  requires  the  advertiser 
of  such  products  to  reveal  the  facts  material  with  respect  to  the  con- 
sequences which  may  result  from  the  use  of  such  commodities. 

I  have  numbers  of  those  orders,  and  it  would  burden  this  commit- 
tee and  take  entirely  too  much  time  to  go  into  them,  but  I  might  men- 
tion that  these  orders  deal  with  all  sorts  of  products. 

They  deal  wih  what  w^e  generally  refer  to  as  abortif acients ;  they 
deal  with  diathermy  and  other  electrical  devices;  they  deal  with  a 
number  of  obesity  remedies;  they  deal  with  such  cosmetics  as  hair 
dyes;  they  deal  with  permanent  wave  preparations;  they  deal  with 
preparations  alleged  to  stop  the  liquor  habit;  they  deal  with  electric 
devices  for  removing  hair;  they  deal  with  preparations  for  glands 
and  sex  organs;  they  deal  with  so-called  remedies  for  rheumatism, 
gout,  and  arthritis;  with  so-called  remedies  for  asthma,  bronchitis, 
hay  fever ;  they  deal  with  preparations  such  as  a  shaving  powder  that 
could  be  used  without  the  application  of  a  razor ;  they  deal  with  any 
and  every  sort  of  a  preparation.  I  have  tried  to  get  enough  in  variety 
so  that  this  committee  could  see  the  necessity  and  wisdom  of  using  this 
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provision  Avhicli  requires  the  advertiser  to  reveal,  if  he  advertises  at 
all,  in  his  advertisements  the  consequence  which  may  result. 

Mr.  Keece.  While  you  are  on  that  point,  if  I  may  interrupt,  you  are 
now  discussing  the  problem  about  wliich  I  have  been  talking,  Mr. 

Ciissedv. 

As  r  understand,  the  Commission,  in  its  annual  report  stated  that 
since  June  1940,  it  had  issued  Gl  orders  and  entered  into  something 
over  a  hundred  stipulations. 

Mr.  Cassedt.  Since  when?    I  did  not  catch  the  date. 

Mr.  Reece.  June  1910.  AVhereby  it  did,  directlv  or  indirectly,  pre- 
scribe the  labeling  for  the  food,  drug,  or  cosmetic.  Under  the  in- 
terpretation which  you  have  given,  the  statute  required  them  to  in- 
clude the  labeling  in  the  advertisement,  unless  tliey  include  on  the 
bottle  the  labeling  as  directed  by  you,  and  in  that  case,  then  the  ad- 
vertisement will  read,  "Caution,  use  only  as  directed,"  and  it  seems  to 
me  bv  that  method  you  are  exercising  complete  control  or  exercising 
control  over  labeling.    It  may  be  an  indirect  way,  but  it  is  exercised. 

The  question  arises  as  to  whether  the  F.  T.  C.  or  the  Food  and  Drug 
Administration  should  exercise  it.  There  is  no  quarrel  at  all  about 
accomplishing  the  purpose,  Mr.  Cassedy,  which  you  say  is  accom- 
pilshed  by  that  control  but  the  question  arises  of  having  two  agencies 
exercising  it.  The  Federal  Trade  Commission  does  not  have  the  labor- 
atories and  technical  facilities  to  determine  the  therapeutical  value 
of  drugs.  You  have  two  doctors  and  a  chemist,  you  are  without  any 
laboratory  facilities  at  all,  whereas  we  set  the  Food  and  Drug  Admin- 
istration up  with  ample  laboratory  officials  and  trained  technicians 
working  in  cooperation  with  Public  Health  and  other  agencies  to  de- 
termine the  therapeutic  value. 

Mr.  Cassedy.  If  I  may  be  permitted,  with  great  respect  to  you,  I 
think  you  have  a  had  a  very  definite  misunderstanding  of  what  the 
Commission  is  doing,  and  I  do  not  think  your  statement  reflects  the 
policy;  or  the  practice  of  the  Commission. 

I  have  read  the  policy  that  they  follow  with  relation  to  advertise- 
ments that  fail  to  reveal. 

I  have  pointed  out  that  that  policy  came  about  as  a  request  on  the 
part  of  principally  drug  manufacturers,  including  Dr.  CuUen,  I  be- 
lieve he  is  still  the  executive  vice  president  of  the  Proprietary  Asso- 
ciation. And  if  you  will  read  that  policy,  or  read  any  of  the  orders 
issued  by  the  Commission  in  relation  thereto,  you  will  see  that  the 
Commission  does  not  regulate  or  control,  either  directly  or  indirectly, 
anything  on  the  label.  They  merely  provide  that  where  that  informa- 
tion referred  to  is  not  disclosed  in  the  advertisement,  but  is  contained 
in  the  label,  then  at  the  option  of  the  advertiser  he  may  use  the  words 
in  his  advertisement,  "Caution,  u.se  onlj'  as  directed,"  in  lieu  of  again 
stating  in  the  advertisement  these  consequences  that  may  result  from 
the  use  of  the  commodity. 

As  in  the  American  Medicinal  Products  case  that  I  read,  the  facts 
they  failed  to  disclose  are  rather  lengthy  and  the  very  point  that  these 
drug  manufacturers,  including  Dr.  Cullen,  made  to  the  Commission 
was  that,  with  respect  to  many,  many  drugs  advertised,  for  instance, 
over  the  radio,  to  have  to  recite  in  every  radio  adverti.sement  all  of 
these  facts  that  they  failed  to  disclose  as  alleged  and  as  set  out  in  the 
Amercian  Medicinal  Products  case,  would  work  great  liardship  upon 


282  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

-them.  So  to  provide  for  that  hardship,  this  Commission  adopted  a 
very  lenient  policy  which  gives  to  the  drug  manufacturers  the  option 
of  complying  with  the  requirements  of  the  Food  and  Drug  Adminis- 
tration ;  in  other  words,  when  they  comply  with  tlie  Food  and  Drug 
law  relating  to  the  disclosure  of  the  consequences,  as  set  out  in  section 
201  (n)  of  the  Drug  Act  that  I  have  referred  to,  if  that  is  being  com- 
plied with,  then  there  is  no  necessity  of  the  Commission  to  require 
that  they  again  disclose  the  conseque^nces  in  the  advertisement. 

However,  I  point  out  to  you,  sir,  that  not  one  of  these  orders  re- 
quires the  advertiser  to  put  anything  on  his  label  and  does  not  refer 
to  the  label  except  as  the  label  exists  at  the  time  the  order  is  entered. 
If  the  label,  however,  is  in  such  form  as  I  have  described,  then  the 
order  provides  as  referred  to  in  the  policy.  It  gives  them  the  benefit 
of  that  policy. 

If  they  do  not  want  that  policy,  sir,  and  should  want  to  continue  the 
provisions  of  section  15  (a)  to  the  strict  letter,  I  would  say  the  answer 
to  it  would  be  to  change  the  policy  and  require  them  to  reveal  the  con- 
sequences in  the  advertisement,  but  the  truth  about  it  is,  Congress- 
man Reece,  they  do  not  want  to  reveal  the  consequences  either  in  the 
advertisement  or  in  the  labeling,  and  that  is  the  bug  under  this  whole 
chip,  in  my  opinion. 

Mr.  Reece.  I  do  not  know  whether  that  statement  is  correct.  That 
is  a  rather  comprehensive  statement.  I  am  not  sure  that  it  also  is 
justified.  I  am  not  in  a  position  to  say  definitely  one  way  or  the  other, 
;but  during  the  consideration  of  this  whole  question,  I  have  never  seen 
anything  on  the  part  of  the  legitimate  companies  that  objected  to  that. 
In  fact,  I  think  they  have  all  indicated  that  it  is  a  protection  to  them 
to  have  a  provision  like  that,  to  have  the  Food  and  Drug  Administra- 
tion given  such  authority. 

Mr.  Cassedt,  I  insist,  sir,  that  is  the  object  of  the  drug  trade,  the 
Proprietary  Association,  in  particular,  as  reflected  by  the  quotation  I 
made  from  the  Food,  Drug,  and  Cosmetics  Report,  quoting  Mr.  Hoge's 
argument  and  Dr.  Cullen's  statements  and  Dr.  Swain's  statements. 
They  refer  to  the  specific,  identical  provisions  of  this  bill  that  you 
have  introduced,  as  in  Mr.  Hoge's  argument,  that  it  was  not  intended 
to  give  the  Federal  Trade  Commission  the  right  to  require  warnings 
in  advertisements.  He  also  says  labels,  but  we  have  never  required 
warnings  to  be  in  labels  and  do  not  now. 

Mr.  Reece,  Well,  there  is  no  purpose  to  be  served  in  my  belaboring 
the  point. 

Mr.  Cassedy.  I  respect  your  opinion,  but  that  is  just  my  opinion 
just  the  same. 

Mr.  Reece.  I  put  a  different  interpretation  on  what  j^ou  have  just 
said,  possibly,  than  what  you  put  on  it. 
Mr.  Cassedy.  I  appreciate  that  fact, 

Mr.  Reece.  I  believe  in  exercising  control  over  labels  under  penalty 
of  cease  and  desist  until  they  put  it  in  the  advertisements,  which  is  an 
indirect  way  of  doing  it. 

Mr.  Rabin.  May  I  ask  a  question  at  this  point? 
I  have  read  section  15  of  the  Federal  Trade  Commission  Act  paral- 
leled by  section  201  of  the  Food,  Drug,  and  Cosmetics  Act,  and  they 
are  pretty  much  alike,  particularly  with  respect  to  the  word  "conse- 
quences."   As  a  matter  of  fact,  is  not  section  201  of  the  Food,  Drug, 
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and  Cosmetics  Act  being  properly  enforced  by  the  Department  that 
shouhl  enforce  it? 

Mr.  Cassedy.  I  am  not  in  a  position  to  answer  that  with  the  complet- 
ness  tliat  it  ought  to  be  answered, 

I  could  point  out  some  instances  where  I  do  not  think  it  has  yet  been 
enforced,  but  I  realize  the  handicaps  under  which  the  Food  and  Drug 
Administration  is  operating. 

I  say  this,  they  are  enforcing  it  as  rapidly  and  as  fast  as  they  can 
with  the  large  amount  of  opposition  that  they  have  to  meet,  because 
these  same  drug  peo])le  that  oppose  the  provisions  of  the  present  Fed- 
eral Trade  Commission  Act  with  reference  to  the  disclosures  of  the 
consequences  in  advertising,  also  object  to  disclosing  them  in  the 
labeling. 

They  claim  that  section  502  (f )  (2)  relating  to  warnings,  is  the  only 
provision  that  relates  to  warnings.  They  confuse  the  provisions  of  the 
failure  to  disclose  section  201  (n)  of  the  Food  and  Drug  Act  with 
what  they  call  warnings,  when  I  say  that  failure  to  disclose  facts  and 
consequences  is  a  much  broader  thing  than  just  a  danger  sign. 

Mr.  Rabin.  I  take  it,  therefore,  that  the  policy  of  the  Federal  Trade 
Commission  in  requiring  the  reference  to  the  labeling  in  the  adver- 
tisement, acts  as  a  sort  of  an  expediter,  does  it  not,  in  the  enforcement 
of  section  201 2 

Mr.  Cassedy.  Yes,  it  certainly  does.  It  merely  refers  them  to  the 
label  and  that  instead  of  being  a  conflict  with  the  Food  and  Drug 
Administration,  it  coordinates  the  two  acts. 

Mr.  RABI^^  You  give  them  a  choice  to  either  put  it  on  the  label  or 
make  reference  to  it,  in  the  advertisement. 

Mr.  Cassedy.  That  is  right. 

Mr.  Rabtn.  Your  control  is  only  exercised  over  that  advertisement? 

Mr.  Cassedy.  That  is  right.    1  have  here  any  number  of  cases 

Mr.  Rabitst.  That  makes  it  clear  in  my  mind. 

Mr.  Cassedy.  That  go  right  down  that  line. 

We  do  not  tell  them  to  put  anything  on  the  label. 

Mr.  Rabin.  I  understand. 

Mr.  Cassedy.  And  will  cite  further  decisions  with  reference  to  that 
specific  point. 

Of  course,  Mr.  Hodge  objects  on  behalf  of  the  Proprietary  Associa- 
tion to  revealing  these  consequences  in  the  advertisements  of  such 
commodities  or  in  the  labels  or  labeling  thereof  because  his  clients, 
assumedly,  think  they  might  lose  some  business  if  the  consumers  or 
usei's  of  their  products  knew  such  facts.  Certainly  there  could  be  no 
other  reason  for  their  objections  to  a  disclosure  of  such  consequences, 
for  if  the  truth  does  not  huj-t  their  business,  the  disclosure  of  such  con- 
sequences would  certainly  make  self-medication  safer.  This  law  was 
not  enncted  to  ])revetn  self-medication,  nor  was  it  enacted  to  injure 
the  business  of  the  honest  manufacturer.  The  purpose  of  the  law  is 
to  protect  the  consuming  publi^c,  the  vast  multitude  which  includes 
the  ignorant,  the  unthinking,  and  the  credulous,  who  do  not  stop  to 
analyze. 

Mr.  Hoge  is  the  only  witness  who  considers  the  action  of  the  Com- 
mission in  following  its  policy  with  respect  to  potentially  dangerous 
drugs  to  be  in  conflict  with  the  jurisdiction  of  the  Food  and  Drug 
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Administration.  As  a  matter  of  fact  it  does  not  conflict  in  any  respect. 
Such  policy  merely  gives  the  manufacturer  the  benefit  of  his  com- 
pliance with  the  Federal  Food,  Drug,  and  Cosmetic  Act  relating  to 
labeling,  particularly  sections  50^  (a),  50i2  (f),  and  201  (n)  to  which 
I  have  heretofore  referred. 

The  same  contention  that  this  policy  of  tlie  Conunisison  is  an  indirect 
regulation  of  labeling  was  made  by  Mr.  Hoge  in  the  case  of  Miles^ 
Laboratories.  Inc.  v.  Federal  Trade  Commission  (140  F.  (2d)  63& 
(C.  C.  A.  D.  C,  1944) ) ,  in  which  the  circuit  court  of  appeals  stated  in 
its  opinion : 

The  Commission  denies,  and  we  think  correctly,  that  it  is  attempting  to  regulate 
appellant's  labels.  All  that  is  said  on  that  subject  was  to  offer  that  means  of 
correction  as  a  choice  which  appellant  could  take  or  leave  as  it  pleased. 

To  support  his  contention  that  the  action  of  the  Commission  in  fol- 
lowing its  policy  in  drug  cases  is  a  regulation  of  labeling,  Mr.  Hoge 
cites  the  case  of  Fresh  Groum  Preserve  Corporation  v.  Federal  Trade 
Commission  (125  F.  (2d)  917),  Rigaud  v.  Federal  Trade  Com/mission 
(125  F.  (2d)  590),  and  Charles  of  the  Ritz  Distnhutors  Corporation 
V.  Federal  Trade  Commission  (i43  F.  (2d)  6T6).  He  also  quotes 
from  the  Commission's  brief  in  the  case  of  Dearhorn  Supply  Company 
V.  Federal  Trade  Commission. 

Mr.  Reece.  In  connection  with  the  statement  that  you  just  made 
that  there  was  no  conflict;  take  the  Wiilard  Tablet  case,  as  I  under- 
stand the  Food  and  Drug  Administration  had  a  proceeding  in  that 
case,  and  that  the  court  held  that  the  Federal  Trade  Commission 
having  previously  issued  an  order  that  it  was  res  adjudicata,  and  then 
the  court  said : 

We,  therefore,  have  the  incongruous  situation  of  one  branch  of  the  Govern- 
ment approving  the  method  now  pursued  by  the  claimant,  and  another  branch 
seeking  to  condemn.     This  should  be  avoided  if  possible. 

Evidently  the  court  thought  there  was  a  conflict  there. 

Mr.  Cassedy.  Mr.  Reese,  that  case  has  nothing  whatever  to  do  with 
the  administration  by  the  Commission  of  section  15  (a).  That  was 
an  advertising  case.  That  case  does  not  have  anything  to  do  with 
labeling  so  far  as  the  Federal  Trade  Commission  is  concerned.  If 
you, will  permit  me,  sir,  let  me  point  out  this.  I  will  get  to  that 
case.  I  shall  discuss  Dr.  Dunbar's  letter  in  detail,  and  I  will  get 
to  that  case,  but  that  case  is  not  relevant  here  to  the  point  that  we 
are  now  discussing.  It  has  no  application  at  all.  It  is  an  entirely 
different  proposition,  but  I  will  get  to  it. 

Mr.  Reece.  Is  there  not  a  question  of  conflict  ? 

Mr.  Cassedy.  I  have  a  copy  of  the  decision  in  my  hand.  I  will  get 
to  it  in  a  few  minutes. 

Mr.  Reece.  It  is  not  irrelevant. 

Mr.  Cassedy.  Absolutely. 

Mr.  Reece.  To  the  conflict  in  jurisdiction. 

Mr.  Cassedy.  It  has  no  relevancy  *to  the  arguments  made  by  Mr. 
Hoge  that  the  administration  of  15  (a)  is  in  conflict  with  the  Food  and 
Drug  Administration.  It  is  on  an  entirely  different  subject,  as  I  will 
point  out  to  you. 

Mr.  Reece.  But  it  is  the  subject  with  which  this  bill  deals. 

Mr.  Cassedy.  This  bill  cannot  possibly  cure  it,  if  you  Avill  permit 
me,  with  great  respect  again  to  your  opinion,  to  say  this  bill  will  not 
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touch  the  questions  raised  by  the  doctrine  of  res  adjudicata.  It  vrill  not 
cure  the  defects  pointed  out' by  the  Wilhird  Tablet  decision,  the  George 
H.  Lee  decision,  and  another  case,  the  Capon  Water  case  that  Dr, 
Dunbar  referred  to  in  his  letter. 

If  3'ou  will  give  me  a  little  time,  I  will  get  to  those  and  discuss 
them  in  detail. 

They  deal  with  another  question,  not  the  question  of  the  admin- 
istration of  section  15  (a). 

Mr.  Kabin.  In  connection  with  that  section,  the  policy  of  the  Fed- 
eral Trade  Commission  that  you  enunciate  gives  to  those,  shall  I  say, 
that  do  not  state  unfavorable  consequences  which  may  result  from 
the  use  of  the  particular  product,  the  advantage  of  the  first  sale,, 
does  it  not;  in  other  words,  if  from  the  advertisement  itself,  the  pur- 
chaser cannot  tell  the  consequences,  they  must  rely  on  the  label  and. 
therefore  they  must  make  the  purchase  first. 

If  the  policy  were  more  stringent  they  might  not  buy  the  first  one, 
is  that  not  bo  { 

Mr.  Cassedy.  That  is  absolutely  correct. 

Mr,  Rabin.  So  they  give  the  manufacturers  of  those  the  benefit  of 
one  sale,  anyway. 

Mr.  Cassedy.  It  is  favorable  to  the  manufacturers  of  such  products. 
It  is  not  intended  to  be  and,  in  my  opinion  is  not,  a  hardship  upon 
them.  If  they  should  reveal  the  facts  and  consequences  in  the  adver- 
tisement as  provided  in  section  15  (a),  then  for  the  Commission  to 
excuse  them  from  that  requirement  is  certainly  conferring  a  great 
favor  upon  them. 

The  question  of  their  complying  with  the  food  and  drug  law  is- 
another  matter,  and  the  Commission  does  not  atteippt  to  require  them 
to  put  anything  in  their  labels. 

Mr.  Hoge,  in  order  to  support  his  argument  before  this  committee,, 
cited  these  cases  that  I  have  just  named,  and  these  are  all  of  the 
cases  that  he  cited. 

The  cases  of  Charles  of  the  Ritz  D'lsirUmtors.  Corporation\.  Federal 
Trade  Gommissioii  and  Denrhom  Supply  Convpany  v.  Federal  Trade 
Commisdon  were  both  based  upon  false  advertisements  of  cosmetics 
and  did  not  involve  labeling  of  these  products.  The  case  of  Rigaml 
V.  Federal  Trade  Commission  was  based  upon  false  representations  in 
both  advertising  and  labeling  of  a  cosmetic  as  an  unfair  method  of 
competition  and  had  no  connection  with  the  failure  to  reveal  conse- 
quences referred  to  in  section  15  (a). 

I  looked  that  up  and  I  am  almost  certain  that  the  Charles  of  the 
Ritz,  Dearborn  Company  and  Rigaud  complaints  were  issued,  before 
the  enactment  of  the  Wheeler-Lea  amendment,  or  were  invested  be- 
fore the  enactment. 

As  I  recall  the  situation  in  each  of  those  cases,  they  were  all  unfair 
methods  of  competition  cases. 

Mr.  Reecec.  May  I  interject,  also  started  before  tlie  Pure  Food  and 
Drug  and  Cosmetics  Act  was  passed.     That  is,  the  present  one. 

Mr.  Cassedy.  Yes,  sir.  If  one  applies,  the  other  would  apply.  If 
they  were  started,  in  other  words,  before  the  Federal  Trade  Act  was 
amended  on  March  21,  1938.  the  Pure  Food  and  Drug  Act  was  some- 
time later  during  the  year  1938. 

Mr.  Reece.  Therefore,  started  before  Congi-ess  undertook  to  adjudi- 
cate this  question  of  which  agency  should  have  jurisdiction. 
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Mr.  Cassedy.  But  the  point  is,  Mr.  Hoge  has  cited  these  cases  to 
support  his  argument  with  relation  to  the  administration  of  section 
15  (a)  that  was  not  then  in  existence. 

He  says  that  those  cases  support  his  argument  that  we  are  dealing 
with  labeling  under  section  15  (a),  and  which  cases,  I  say,  are  not 
relevant. 

The  point  I  make  is  that  the  cases  are  not  relevant  to  the  argument 
that  he  makes. 

Mr.  K.EECE.  I  cannot  agree  with  j^ou  on  the  statement  they  are  not 
relevant,  neither  that  Mr.  Hoge's  argument  might  not  apply. 

I  am  not  saying  whether  it  does,  but  the  fact  that  they  were  started . 
before  the  Pure  Food  and  Drug  Act  and  before  the  Wheeler-Lea 
amendments  were  passed,  I  do  not  think  prevents  them  from  applying. 
Anyway,  the  decisions  were  rendered  then. 

Mr.  Cassedy.  Unless  there  were  some  amendments  in  the  com- 
plaints, Mr.  Congressman,  to  include  the  provisions,  unless  the  charges 
in  those  complaints  were  amended  in  such  a  way  as  to  base  them  on 
these  Wheeler-Lea  amendments,  the  amendments  would  not  supply. 

The  case  of  Fresh  Grown  Preserves  Corf  oration  v.  Federal  Trade 
Commission  was  based  upon  "false  representations  in  labeling  of  a 
food  product  as  an  unfair  method  of  competition"  and  had  no  con- 
nection with  the  failure  to  reveal  provisions  of  section  15  (a) .  In  this 
case,  however,  it  was  argued  by  the  appellants  that  at  most  they  have 
but  labeled  their  products  and  that  because  of  the  definition  of  false 
advertisement  in  section  15  (a)  which  excludes  labeling,  they  cannot 
by  so  doing  have  violated  the  Federal  Trade  Commission  Act.  In 
deciding  this  question  the  Circuit  Court  of  Appeals  stated : 

If  they  are  right,  of  course,  the  Commission  had  no  jurisdiction.  This  argu- 
ment, however,  fails  to  take  due  account  of  two  things.  One  is  that  the  peti- 
tioners' conduct  as  found  by  the  Commission  amounted  to  unfair  methods  of 
competition  in  commerce  in  violation  of  section  5  of  the  act  (15  U.  S.  C.  A.  45), 
and,  the  other,  that  the  definition  of  false  advertisement  in  section  15  is  expressly 
limited  to  that  term  as  used  in  sections  12, 13,  and  14.  The  courts  have  repeatedly 
upheld  the  jurisdiction  of  the  Commission  to  prevent  unfair  competition  by  means 
of  false  labeling  and  misbranding  regardless  of  the  kind  of  the  product 

Mr.  Sadowski.  It  is  now  1  o'clock  and  probably  we  are  all  getting 
a  little  hungry. 

I  see  that  you  still  have  quite  a  few  sheets  left  there  in  that  state- 
ment of  yours. 

Mr.  Cassedy.  I  have  about  10  more  pages. 

Mr.  Sadowski.  I  think  we  will  recess  until  Thursday  morning. 

We  cannot  meet  tomorrow  because  this  room  will  be  used  in  con- 
nection with  another  hearing ;  and  on  Thursday  the  room  will  also  be 
used  for  still  another  hearing,  but  the  clerk  informs  me  that  we  can 
use  the  Rivers  and  Harbors  Committee  room  for  our  hearings  on 
Thursday  morning. 

We  will  stand  recessed  until  10  o'clock  Thursday  morning,  and  we 
will  meet  in  the  Rivers  and  Harbors  Committee  room. 

(Whereupon,  at  1  p.  m.,  Tuesday,  March  5,  1946,  the  committee 
recessed  to  reconvene  Thursday,  March  T,  1946,  in  the  Rivers  and 
Harbors  Committee  room,  at  10  a.  m.) 


AMEND  FEDERAL  TRADE  COMMISSION  ACT 


THURSDAY,   MARCH  7,    1946 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  C. 
The  subcommittee  reconvened  at  10  a.  m.,  Hon.  George  C.  Sadow- 
ski  (chairman  of  the  subcommittee)  presiding. 

Mr.  Sadowski.  Tlie  committee  will  be  in  order.  We  will  proceed 
with  the  hearings. 

The  witness  is  Mr.  Cassedy.     You  may  proceed,  Mr.  Ca«sedy. 

STATEMENT  OF  JAMES  W.  CASSEDY— Resumed 

Mr.  Eeece.  Mr.  Chairman,  if  I  may,  before  he  renews  his  state- 
ment. I  would  like  to  call  the  witness'  attention  to  a  statement  which 
I  understood  him  to  make  with  reference  to  the  date  on  which  the 
Dearborn  case  was  begun. 

As  I  recall,  it  was  the  witness'  understanding  that  it  was  begun 
before  the  Food  and  Drug  Act  was  passed,  and  I  was  somewhat 
chagrined  to  have  been  quoting  from  it  the  way  I  was  doing  if  that 
were  the  case. 

But  since  the  hearing,  I  have  checked  up  and  found  that  the  com- 
plaint appears  to  have  been  served  on  September  17,  1938,  which  was 
some  6  months  after  the  act  was  passed. 

Of  course,  I  had  in  mind  that  if  the  witness  was  in  error  with 
reference  to  the  date,  it  was  entirely  unintentional,  but  it  does  become 
rather  important  in  view  of  the  statements  which  he  made. 

Mr.  Cassedy.  May  I  answer  that  ? 

Mr.  Sadowski.  Yes. 

Mr.  Cassedy.  Mr.  Congressman,  the  investigation  of  that  case  was 
begun  long  prior  to  the  enactment  of  the  Wlieeler-Lea  amendments. 
The  complaint  was  issued  prior  to  the  enactment  of  the  Wheeler-Lea 
amendments.     [This  statment  was  corrected  later.] 

The  case  had  been  before  the  Commission  for  a  considerable  time 
before  the  enactment  of  those  amendments. 

]SIr.  Reece.  Well,  was  not  the  complaint  served  on  September  17, 
1938? 

Mr.  Cassedy.  I  do  not  have  the  record  of  the  case  with  me.  I  have 
it  in  my  office  and  can  get  it.  But  I  do  not  think  that  is  material. 
The  case  was  based,  Congressman,  on  the  provisions  of  section  5  relat- 
ing to  unfair  methods  of  competition,  and  was  not  based  on  the 
Wheeler-Lea  amendments  at  all. 

That  case  is  not  relevant  when  you  are  dealing  with  section  15  (a). 

Mr.  Reece.  In  looking  over  the  petitioner's  brief,  which  I  have  here, 
I  find  references  particularly  to  section  15   (a),  which  very  clearly 
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indicates  that  that  section  is  involved.  Otherwise,  the  attorney  for 
the  petitioner  was  well  ont  in  the  woods  when  he  was  presenting  the 
case. 

But  I  think  the  point  as  to  when  the  complaint  was  served  is  relevant 
in  view  of  the  reference  which  I  made. 

I  assumed  that  there  was  investigation  in  advance  of  the  serving  of 
the  complaint  but  the  investigation  was  concluded  and  the  complaint 
drawn  up  after  the  act  was  passed  and  in  light  of  the  increased  powers 
which  it  gave  the  Commission.  In  that  same  connection,  you  were 
careful  in  your  statement  that  there  was  no  reference  to  labeling  in  the 
complaint. 

Mr.  Cassedy.  There  is  none. 

Mr.  Reece.  That  is  correct. 

Mr.  Cassedy.  It  is  a  pure  advertising  case. 

Mr.  Reece.  That  is  correct.  But  when  the  stipulations  were  issued, 
w^hich  the  company  was  asked  to  sign,  of  which  I  have  what  purports 
to  be  a  copy,  it  goes  on  at  great  length  and  sets  out  the  labeling  and 
warnings  which  are  required  to  be  used ;  that  is  in  this  stipulation,  to  be 
signed  by  the  petitioners.  It  quotes  the  labeling  and  the  caution 
which  the  Food  and  Drug  Administration  has  suggested  be  placed  upon 
the  bottle  of  the  product  referred  to. 

Then,  the  stipulation  states  that  the  cautions  suggested  by  Food 
and  Drug  are  not  sufficient  and  sets  out  a  new  labeling  and  new  cau- 
tions which  must  be  met  if  the  company  signs  the  stipulation  and 
thereby  closes  the  case. 

That  is  just  the  point  that  I  was  undertaking  to  make  the  other 
■day,  which  evidently  you  misunderstood,  Mr.  Cassedy,  when  that 
j)rovision  was  being  used  to  indirectly  control  the  label  ings. 

In  the  copy  of  the  stipulation,  after  quoting  the  labeling  and  the 
warning  which  the  Food  and  Drug  Administration  suggested  be  placed 
upon  this  product,  this  sentence  appears  in  the  stipulation : 

The  caution  appearing  on  the  containers  in  which  sucli  products  are  packaged 
fails  to  include  a  warning  to  the  effect  that  repeated  and  excessive  use  of  said 
drugs  may  result  in  mental  derangement. 

As  I  staled  a  while  ago,  the  stipulation  goes  ahead  and  sets  out  the 
type  of  labeling  and  the  type  of  caution  which  must  appear. 

Then  the  stipulation  contains  a  provision  that  if  the  labeling  which 
meets  the  views  of  the  FTC,  and  the  caution,  are  included,  then 
the  advertisement  can  read :  "Caution ;  use  only  as  directed." 

And  what  impressed  me  after  reading  this  stipulation  was  your 
statement  that  the  complaint  did  not  have  reference  to  labeling,  did 
not  reveal  the  full  story  which  one  expects  from  a  representative  of  a 
governmental  agency  when  he  appears  before  the  committee.  Be- 
cause I  do  not  see  how  anyone  can  read  that  stipulation  without  coming 
to  the  conclusion  that  the  FTC  is  exercising  jurisdiction  over  labeling 
and  the  type  of  caution  that  shall  be  used  in  connection  with  the  labels. 
That  appears  to  be  the  whole  purpose  of  it  and  it  certainly  has  that 
effect. 

Mr.  Cassedy.  Mr.  Reece,  shall  I  answer  now?  I  wanted  to  get  the 
full  benefit  of  your  ideas. 

Mr.  Reece.  Well,  that  completes  what  I  had  in  mind  with  ref- 
erence to  that  particular  case.  But  in  line  with  the  same  thing,  I 
refer  to  the  Bromo  Seltzer  case,  and  along  the  same  line  was  the 
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Miles  and  the  Capudine,  and  similar  cases.  You  made  the  same  state- 
ment in  response  to  my  questions  there,  that  nowhere  in  any  of  the 
complaints,  in  any  of  the  four  cases,  does  the  Commission  seek  to 
control  labels. 

Again,  that  is  correct;  but  what  is  significant  in  your  statement 
is  that  you  refer  to  complaints,  whereas  that  is  just  the  preliminary 
statement. 

The  cases  themselves,  and  what  is  really  involved  .in  the  cases,  be- 
comes significant.  Now,  Do  the  stipulations  which  were  drawn  up  by 
the  Commission  in  those  cases,  as  in  the  Dearborn  case,  and  which  were 
submitted  to  the  companies,  show  that  the  question  of  labeling  is 
involved  ? 

Mr.  Cassedy.  Mr.  Reece,  I  hope  that  nothing  I  have  said  has  caused 
you  to  have  the  idea  that  the  Commission  is  seeking  to  conceal  any- 
thing. Certainly  I  am  not  trying  to  conceal  anything,  and  I  am  sure 
the  other  witnesses  are  not. 

If  you  bear  with  me  for  just  a  few  minutes,  I  will  explain  the  very 
points  that  are  now  being  discussed  by  you. 

Your  information  with  reference  to  several  of  these  matters  is  so 
wrong  and  incorrect  that  it  is  difficult  to  answer  all  of  your  questions 
as  you  have  asked  them. 

Mr.  Reece.  Since  you  refer  to  my  information  being  so  incorrect 
that  it  is  difficult  to  answer :  You  made  the  same  statement  the  other 
day  when  I  referred  to  the  Dearborn  case  and  chagrined  me  by  saying 
that  this  case  was  begun  before  the  Food  and  Drug  Act  was  passed, 
whereas  the  complaints  were  not  made  until  6  months  after  the 
Wheeler-Lea  Act  was  passed.  You  likewise  stated  that  that  case  had 
no  relation,  and  likewise  the  Bromo  Seltzer  and  similar  cases  had  no 
relation,  to  labeling;  whereas  the  cases,  as  I  have  quoted  here,  do  have 
a  ver}'  material  reference  to  labeling  and  cautions, 

Mr.  Cassedy.  Mr.  Reece,  if  you  let  me  talk  I  will  answer  every  ques- 
tion you  asked. 

Mr.  Reece.  I  would  like  to  have  them  answered  now,  rather  than 
have  you  say  that  you  are  going  to  answer  them  later  on, 

Mr.  Cassedy.  I  intend  to  answer  them  in  detail  right  now. 

Mr.  Reece  and  gentlemen  of  this  committee,  with  reference  to  these 
cases  where  false  advertisement  of  a  food  and  drug,  cosmetic,  or  device 
fails  to  reveal  facts  material  with  respect  to  consequences  and  that  is 
the  basis  for  the  issuance  of  the  complaint,  if  an  order  is  issued  in  those 
cases,  the  Commission  takes  into  consideration,  in  view  of  its  policy 
that  I  read  day  before  yesterday,  whether  or  not  it  would  require 
the  advertiser  or  manufacturer  to  state  those  facts  material  with  re- 
spect to  the  consequences  of  use  it  the  advertisement. 

If  the  facts  relating  to  those  consequences,  material  with  respect  to 
consequences  of  use,  are  then  existing  in  the  label,  the  Commission, 
as  a  favor  to  such  manufacturer,  and  in  a  lenient  manner,  has  per- 
mitted the  advertiser  to  put  into  his  advertisement  the  words  "Cau- 
tion— use  only  as  directed." 

Xow,  the  references  in  the  cases  that  you  mentioned,  Mr.  Reece, 
to  labeling,  had  to  do  with  whether  or  not  the  label  carried  the  facts 
material  with  respect  to  consequences,  and  if  so  then  the  order  would 
have  followed  the  policy  that  I  read  clay  before  yesterday  and  that  I 
would  like  to  read  again. 
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Mr.  Rogers,  I  see,  is  present  and  was  not  present  then,  and  I  would 
like  for  each  of  you  to  hear  it.  This  is  the  policy  of  the  Commission, 
which  has  been  in  existence  since  1941,  sometime  about  October  1941. 

There  was  a  slightly  different  policy  prior  to  that  time,  that  these 
drug  people  compained  about.     The  policy  now  reads : 

Whenever  upon  the  basis  of  scientific  facts  or  the  consensus  of  medical  opinion 
the  Commission  shall  find  that  a  food,  drug,  cosmetic,  or  device  may  be  injurious 
or  dangerous  to  health,  and  the  advertisement  of  such  product  claims  that  it  is 
safe  or  fails  to  reveal  the  potential  dangers  in  its  use,  the  Commission  shall 
require  the  respondent  to  forthvpith  cease  and  desist  from  disseminating  any 
advertisement  vphich  represents  directly  or  by  implication  that  its  use  is  safe, 
and  from  disseminating  any  advertisement  vphich  fails  to  reveal  the  nature  of  its 
potential  danger :  Provided,  however,  That  if  the  directions  for  use,  whether 
they  appear  on  the  label  or  in  the  labeling,  or  both  in  the  label  and  labeling, 
contain,  in  the  opinion  of  the  Commission,  an  adequate  warning  of  its  potential 
danger  to  health,  said  advertisement  need  contain  only  the  cautionary  statement, 
"Caution  ;  use  only  as  directed." 

Now,  I  filed  with  this  committee  a  large  number  of  orders.  About 
half  of  them  required  the  advertiser  to  reveal  the  consequences  of  use 
in  the  advertisement.  The  other  half  of  them  pemiitted,  in  lieu 
thereof,  at  the  option  of  the  advertiser,  to  jDUt  "Caution ;  use  only  as 
directecl"  where  his  label  carried  the  same  information. 

Now,  that  is  the  policy  that  has  been  followed,  and  I  filed  those 
orders  for  the  benefit  of  the  committee.  There  has  never  been  at  any 
time  any  order  of  this  Commission  directing  any  manufacturer  of 
these  commodities  to  put  anything  on  a  label.  Those  orders  do  not 
so  provide  and  that  policy  does  not  so  indicate.  Those  cases,  every 
one  of  them,  that  you  mentioned  that  dealt  with  labeling  in  any  way, 
dealt  with  it  in  view  of  the  policy  that  was  adopted  at  the  request  and 
instance  of  these  drug  people,  including  the  proprietary  association. 

Mr.  Reece.  I  will  agree  what  you  are  saying  is  what  I  interpret  as 
the  method  by  which  the  Commission  is  controlling  the  labeling  and 
making  a  determination  of  the  therapeutic  value  of  the  product  which 
is  comparable  to  the  work  which  the  Food  and  Drug  Administration 
is  doing  and  a  duplication  of  it. 

Mr.  Rabin.  Would  you  yield  at  this  point,  Mr.  Reece?  Is  there 
not  substantial  agreement  on  the  facts?  I  think  there  is  no  difference 
between  what  we  understand  and  what  Mr.  Cassedy  sets  forth :  That 
the  Commission  directs  its  activities  against  advertising.  Now,  if  the 
advertiser  wants  to  put  a  statement  of  all  those  consequences  in  the  ad, 
then  the  Commission  does  not  care  what  he  puts  on  the  label. 

On  the  other  hand,  if  he  does  not  want  to  put  it  in  the  ad,  and  he 
"^vants  to  substitute  those  words  "Use  only  as  directed,"  then  the  Com- 
mission says  if  you  want  to  do  that,  it  must  be  on  the  label. 

The  facts  I  think  we  all  understand,  but  on  the  conclusions  I  do  not 
think  we  will  ever  come  to  an  agreement.  We  here  may  conclude  that 
that  is  controlling  the  use  of  the  label.  The  Commission  thinks  other- 
wise. But  I  do  not  think  it  will  serve  any  useful  purpose  to  contest 
conclusions. 

Mr.  Reece.  I  think  that  is  right. 

Mr.  Rabin.  The  facts  are  clear,  I  think. 

Mr.  Reece.  The  only  purpose  I  had  in  bringing  it  up  at  this  time, 
Congressman,  was  to  clarify  the  explicit  statements  which  the  witness 
made  on  the  previous  appearance,  that  the  Commission  did  not  deal 
with  labeling. 
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Mr.  Rabin.  That,  too,  was  a  conclusion. 

Mr.  Reece.  Yes ;  that  is  right. 

Mr.  Ramn.  AVe  may  call  it  dealing  with  labeling.  In  fact,  I  may 
go  along  with  yon  on  that. 

Mr.  Reece.  But  I  want  the  record  amplified. 

If  I  may  ask,  When  did  the  Commission  begin  to  exercise  this 
type  of  jurisdiction  which  you  are  now  describing,  whether  we  refer 
to  it  as  labeling  or  advertising,  or  what  not  ? 

Mr.  Cassedy.  You  mean  following  this  policy  that  I  have  just  read? 
Mr.  Reece.  Yes. 

Mr.  Cassedy.  As  I  understand  it,  we  first  began  to  require  the  ad- 
vertiser or  manufacturer  to  reveal  the  consequences  in  the  adver- 
tisement shortly  after  the  enactment  of  the  Wheeler-Lea  amend- 
ments. But  I  might  add  this:  That  it  has  been  considered  by  many 
good  authorities  that  the  failure  to  reveal  consequences  relating  to 
these  products  that  are  involved  here  may  be  considered  as  an  unfair 
method  of  competition. 

Mr.  Reece.  Yes;  I  understand  that. 

Mr.  Cassedy.  Now,  in  the  Raladam  case  that  was  mentioned,  the 
second  Raladam  case,  that  went  to  the  Supreme  Court  of  the  United 
States,  which  decision  I  have  here  if  you  care  to  look  at  it,  the  ques- 
tion was  not  specifically  presented  as  to  what  authority  the  Commis- 
sion had,  but  that  case  was  based  upon  a  failure  to  reveal  the  conse- 
quences; consequences  of  use  with  respect  to  a  so-called  obesity 
remedy.     That  was  the  basis  on  which  the  advertisement  was  attacked. 

Mr.  Reece.  Wheii  did  you  come  with  the  Commission? 

Mr.  Cassedy.  In  March  of  1943.     I  have  been  there  three  years. 

Mr.  Reece.  After  the  Wheeler  and  Lea  Act  and  Food  and  Drug  Act 
were  passed.  And  of  course,  Judge  Kelley  is  the  chief  counsel.  I 
was  interested  in  knowing,  and  I  do  not  want  to  embarrass  the  judge, 
because  I  appreciate  the  various  positions  people  occupy  within  the 
Government  service,  whether  he  was  in  full  agreement  with  the  op- 
erations which  you  have  described.  My  interest  in  that  arose  in  part 
out  of  our  relationships  back  at  the  time  this  legislation  was  being 
])roposed.  Have  you  ascertained  whether  Judge  Kelley's  views  are 
fully  in  accord  with  the  views  which  you  are  expressing? 

^ir.  Cassedy.  Yes,  sir;  and  so  are  judge  Davis',  ancl  when  Judge 
Davis  testifies.  I  am  sure  that  he  will  explain  this  again  in  almost 
the  same  way  that  I  am  now  explaining  it  to  you. 

Mr.  Reece.  I  am  sure  that  the  judge  has  that  view. 

Mr.  Cassedy.  There  is  no  other  interpretation. 

Mr.  Reece.  Judge,  are  you  fully  in  accord  with  the  views  that  have 
been  expressed  with  reference  to  labeling  by  the  witness? 

Mr.  Kelley.  I  think  generally,  yes.  Now,  there  are  a  lot  of  these 
cases,  you  know,  that  might  not  be  too  easy.  They  may  be  border- 
line cases.     But  let  me  state  it  generally: 

I  do  not  think  the  Commission  has  jurisdiction  under  the  Wheeler- 
Lea  amendment  as  to  the  labeling,  except  perhaps  in  cases  of  aid  of  the 
Food  and  Drug  Administration's  jurisdiction  where  it  might  not 
have  it. 

However,  the  courts  have  held,  and  I  do  not  think  there  is  any 
question  at  all  that  the  Commission  has  jurisdiction  to  correct  im- 
proper advertising  as  an  unfair  method  of  competition,  under  section 
5  of  the  Federal  Trade  Commission  Act. 
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Xow,  these  things  overlap  somewhat.  The  Commission  had  a  nimi- 
ber  of  cases  inrolvino-  improper  names  and  improper  branding  on 
cosmetics  and  perfumes.  As  an  ilhistration,  there  might  be  a  per- 
fume that  is  compounded  in  New  York  City  and  sokl  to  the  pubhc 
with  the  name  "Paris."  Now,  the  Commission  took  the  position  that 
the  public  should  be  protected  against  the  use  of  the  word  "Paris" 
and  "France"  where  the  perfume  was  made  in  New  York;  also  that 
perfumes  that  were  compounded  in  France  should  receive  protection. 

In  that  kind  of  a  case,  it  seems  to  me  that  that  is  essentially  an  un- 
fair method  of  competition  case  under  section  5  of  the  Federal  Trade 
Commission  Act. 

I  would  not  want  to  say  that  it  could  not  also  be  attacked  under  the 
food  and  drug  law.  But  the  Food  and  Drug  people  are  essentially 
dealing  with  different  things,  and  while  they  might  deal  with  that 
under  the  misbranding  section  of  the  Food  and  Drug  Act,  primarily 
that  kind  of  a  misbranding  is,  in  essence,  an  unfair  method  of  com- 
petition. 

The  courts  have  said  so  since  the  day  the  Commission  was  created. 

Mr.  Eabix.  Nothing  dangerous  to  life  or  health  in  branding  it 
"Paris,"  as  against  "New  York."  and  the  Food  and  Drug  Act  perhaps 
will  not  be  prone  to  prosecute  in  a  case  of  that  kind  ? 

Mr.  Kellet.  Yes.  There  may  be  questions  also  of  the  character 
and  kinds  of  unfair  methods  of  competition  involved.  I  do  not  think 
it  is  the  policy  of  the  Commission  to  issue  a  complaint  involving  a 
label  under  the  jurisdiction  of  the  Pure  Food  and  Drug,  that  falls 
within  the  Wlieeler-Lea  amendment.  The  Commission  did,  I  think, 
in  one  or  two  cases,  at  the  instance  of  the  Food  and  Drug  Adminis- 
tration. 

That  was  the  only  case  I  know  of,  I  think,  of  a  simon-pure  label  case, 
and  that  was  brought  at  the  instance  of  the  Food  and  Drug,  because 
they  lost  the  case. 

But  I  do  not  think  we  are  going  to  get  any  place  here  by  picking  out 
and  talking  about  an  isolated  case.  The  Federal  Trade  Commission 
has  jurisdiction  of  a  food.  drug,  and  cosmetic  matter  with  respect  to 
an  honest-to-goodness  method  of  unfair  competition  where  the  public 
needs  protection. 

And  the  public  interest  is  of  prime  and  first  importance  there. 
Now.  with  respect  to  advertising,  under  the  Wheeler-Lea  amendment, 
the  Federal  Trade  Commission  has  the  duty  and  has  to  administer  that 
law  in  the  interest  of  the  public :  not  as  to  labeling  but  advertising. 

The  Commission  is  not  getting  into  labeling,  any  more  than  the 
Food  and  Drug  is  getting  into  advertising. 

Now,  I  do  not  want  to  say  that  the  Food  and  Drug  had  not  gotten 
into  a  situation  in  one  or  two  instances  where  the  question  sharply 
arose  and  the  court  had  to  decide  whether  it  was  labeling  or  advertis- 
ing. Of  course.  And  the  courts  have  handled  that.  And  conse- 
quently we  are  going  to  get  to  where  the  courts  are  going  to  have  to 
draw  the  line.     If  we  get  set  back,  all  right.     It  is  a  yardstick. 

But  generally  speaking  and  primarily,  we  are  attempting  to  not 
overlap  where  one  will  interfere  with  the  other.  I  never  saw  a  policy 
where  the  Commission  was  going  ahead  into  labeling  under  the  Wheel- 
er-Lea amendment,  because  I  do  not  think  tliey  have  jurisdiction  under 
the  Wlieeler-Lea  amendment  with  respect  to  simon-pure  labeling,  ex- 
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cept  perhaps  in  an  instance  that  might  arise  where  the  Food  and  Drug 
did  not  have  it  and  we  aided  them  in  their  jurisdiction. 

I  do  not  know  that  I  have  made  m3'self  plain. 

ISIr.  Sadowski.  Very  clear,  sir. 

Mr.  Reece.  After  the  committee  recessed  on  the  day  when  Mr.  Hoge 
appeared,  as  I  understood,  I  heard  you  remark  at  that  time  that  the 
statement  which  Mr.  Hoge  made  with  respect  to  labeling  was  a  fair 
statement. 

Mr.  Kelley.  I  do  not  recall.  I  was  intent  on  listening  to  Hr.  Hoge 
on  what  he  had  to  say  against  preponderance  of  the  evidence.  And 
I  answered  that  as  best  I  could.  No,  I  do  not  think  I  made  that  state- 
ment, because  I  would  not  be  in  a  position  to  do  that. 

I  have  not  really  read  his  statement  with  respect  to  labeling. 

Mr.  Reece.  That  of  course  is  immaterial. 

Mr.  Sadowski.  You  may  proceed,  Mr.  Cassedy. 

Mr.  Cassedy.  I  would  like  to  state  to  Congressman  Reece.  as  well 
as  to  the  other  members  of  the  committee,  regarding  Congressman 
Reece's  interpretation  of  our  policy,  and  practice  under  that  policy, 
with  respect  to  section  15  (a),  as  to  whether  or  not  that  deals  with, 
labeling :  The  Circuit  Court  of  Appeals  for  the  District  of  Columbia, 
in  the  Miles  Laboratories  case,  that  I  read  the  day  before  yesterday, 
has  decided  just  to  the  contrary  of  his  view  in  these  words : 

The  Commission  denies,  and  we  think  correctly,  that  It  is  attempting  to  regulate 
appellant's  labels.  All  that  is  said  on  that  subject  was  to  offer  that  means  of 
correction  as  a  choice  which  appellant  could  take  or  leave  as  it  pleased. 

Mr.  Reece.  No ;  I  correctly  understood  the  decision,  but  I  construed 
the  eifect  of  it  to  give  the  Commission  authority,  which  I  am  not  dis- 
puting, by  this  method  to  control  labeling.  It  becomes  wholly  an. 
impracticable  matter  in  all  types  of  advertising  to  include  the  label 
and  the  caution,  so  that  they  have  no  other  alternative  if  they  are 
going  to  advertise. 

Mr.  Rabix.  I  think  the  question  before  the  committee  now  is  to 
consider  whether  that  type  of  control,  regardless  of  what  you  call  it 
or  to  what  degree  it  is  exercised,  is  in  the  public  interest. 

Mr.  Reece.  Yes,  that  is  the  point.  I  wish  the  witness  would  be  a 
little  more  conservative  in  his  statement,  saying  that  I  misunderstood 
and  that  I  had  the  wrong  impression  and  the  wrong  conception,  be- 
cause there  is  not  any  misunderstanding,  as  Mr.  Rabin  says.  We  are 
talking  about  the  same  thing.  I  admit  the  Commission  has  the  au- 
thority. The  only  question  is  one  of  determining  where  this  authority 
should  now  rest,  since  the  court's  interpretation  of  the  act  gives  the 
Commission  joint  authority  over  labeling  with  the  Food  and  Drug 
Administration. 

Mr.  Cassedy.  I  would  like  to  differ  with  you,  Mr.  Reece,  as  to  what 
the  courts  have  interpreted  with  reference  to  the  act.  I  will  cite  to 
you  the  case  of  Fresh  Grown  Preserve  Corp.  versus  the  Federal  Trade 
Commission,  one  of  the  cases  which  Mr.  Hoge  cited,  to  the  effect  that 
it  supported  his  argument  that  we  were  dealing  with  labeling  under 
section  15  (a). 

I  cite  this  case  to  just  exactly  the  contrary  purpose,  to  show  that 
we  are  not  dealing  with  labeling.  Now,  let  me  point  out  to  the  com- 
mittee :  That  case  was  based  upon  false  representations  in  labeling  of 
a  food  product  as  an  unfair  method  of  competition,  and  had  no  con- 
nection with  the  failure  to  reveal  provisions  of  section  15  (a). 
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I  want  to  say  that  that  is  the  case  Mr.  Kelley  just  mentioned,  that 
the  Commission  instituted  shortly  after  the  enactment  of  the  Wheeler- 
Lea  amendments  in  1938,  at  the  specific  request  of  the  Food  and  Drug 
Administration,  after  they  had  lost  their  case  against  the  same  re- 
spondent. 

We  proceeded  in  that  case,  and  an  order  was  issued,  and  that  order 
was  upheld  by  the  circuit  court  of  appeals.  That  was  a  case  in  which 
the  Commission  sought  to  prohibit  the  dissemination  of  the  false 
representations  in  the  label  as  an  unfair  method  of  competition  under 
section  5,  and  had  nothing  to  do  with  section  15  (a),  had  nothing  to 
do  with  directing  what  this  respondent  should  put  on  his  label. 

In  this  case,  it  was  argued  by  the  appellants  that  at  most  they  have 
but  labeled  their  products,  and  because  of  the  definition  of  false 
advertisements  in  section  15  (a),  which  excludes  labeling,  they  can 
not  by  so  doing  have  violated  the  Federal  Trade  Commission  Act. 

In  deciding  this  question,  the  circuit  court  of  appeals  stated. 
"If  they  are  right,  of  course  the  Commission  had  no  jurisdiction." 
In  other  words,  on  that  argument,  the  same  argument,  as  I  understand, 
that  Congressman  Reece  is  making,  if  they  were  right  we  had  no 
jurisdiction  in  this  case. 

This  argument — 

further  quoting  the  court — 

however  fails  to  take  into  account  two  things.  One  is  that  the  i>etitioner's 
conduct  as  found  by  the  Commission  amounted  to  unfair  methods  of  competition 
in  commerce  in  violation  of  section  5  of  the  act;  and  the  other,  that  the  definition 
of  "false  advertisement"  in  section  15  is  expressly  limited  to  that  term  as  used 
in  sections  12,  13,  and  14.  The  courts  have  repeatedly  upheld  the  jurisdiction 
of  the  Commission  to  prevent  unfair  competition  by  means  of  false  labeling 
and  misbranding,  regardless  of  the  kind  of  product.    *     *     * 

The  amendment  to  section  5  of  the  Act  did  not  modify  the  term 
"unfair  methods  of  competition  in  commerce,"  but  made  unlawful 
what  were  called  "unfair  or  deceptive  acts  or  practices  in  commerce," 
and  by  so  doing  enlarged  instead  of  lessened  the  scope  of  the  juris- 
diction of  the  Commission.  The  additions  found  in  sections  12  to  15, 
inclusive,  were  also  to  give  the  Commission  greater  control  over  the 
advertising  of  foods,  drugs,  cosmetics,  and  the  like,  by  providing  for 
criminal  action,  as  well  as  injunction,  and  only  in  proceedings  under 
such  sections  is  the  definition  of  false  advertisement  in  section  15 
relevant;  not  in  a  proceeding  like  under  section  5. 

Now,  I  think  there  could  be  nothing  clearer.  In  the  Miles  Labora- 
tories, Inc.,  case,  Mr.  Hoge  instituted  a  declaratory  judgment  proceed- 
ing in  the  district  court,  seeking  a  declaration  as  to  the  limits  of  the 
Commission's  authority  to  dictate  and  control  the  contents  of  appel- 
lants' labeling  and  advertising. 

It  was  insisted  by  Mr.  Hoge  that  the  action  of  the  Commission  in 
demanding  that  Miles  Laboratories  include  in  its  advertisements  or, 
at  its  option,  on  its  labels,  a  statement  to  the  effect  that  excessive  use 
of  the  medicines  may  result  in  mental  derangement  or  collapse  or 
dependence  upon  the  drug,  is  wholly  beyond  the  power  of  the  Com- 
mission. 

The  court  held  that  it  had  no  jurisdiction  to  enter  the  declaratory 
judgment  which  Mr.  Hoge  sought  to  obtain  for  his  client.  Since  the 
decision  in  this  case,  the  Federal  Trade  Commission  has  issued  its 
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complaint  against  Miles  Laboratories,  Inc.,  in  wliicli  it  has  alleged, 
quoting  from  the  complaint : 

Respondent's  advertisements  of  and  concerning  its  Liquid  Nervine  and  Nervine 
Tablets— 

and  with  respect  to  those  products,  Nervine  contains  the  drug  called 
bromide,  that  I  want  to  take  up  a  little  later — 

constitute  false  advertisements  within  the  meaning  of  the  Federal  Trade  Com- 
mission Act  for  the  further  reason  that  tliey  fail  to  reveal  facts  material  in  the 
light  of  the  representations  therein  contained  and  material  with  respect  to  the 
consequences  which  may  result  from  the  use  of  said  preparations  under  the  con- 
ditions prescribed  in  said  advertisements,  and  under  such  conditions  as  are 
customary  and  usual. 

The  same  allegations  were  made  concerning  its  preparation  called 
Anti-Pain  Pills  which  contain  acetanilid.  The  complaint  alleges  that 
the  Nervine  preparation  may  cause  skin  eruptions  and  mental  derange- 
ment. Avhile  the  Anti-Pain  Pills  may  cause  dependence  thereon,  blood 
disturbances,  and  collapse. 

This  case  has  been  partially  tried.  In  another  proceeding,  Mr.  Hoge 
represents  the  Capudine  Chemical  Co.  against  whom  the  Commission 
has  issued  a  complaint  based  upon  the  failure  of  the  advertisements 
to  reveal  the  facts  and  consequences  Mdiich  may  result  from  the  use  of 
a  medicinal  preparation  known  as  Capudine.  It  is  alleged  that  this 
preparation  may  cause  skin  eruptions,  mental  derangement,  and  seri- 
ous blood  disturbances.  And  I  wish  to  saj-  that  that  preparation  con- 
tains bromides. 

This  case  has  also  been  partially  tried. 

Mr.  Rabix.  Excuse  me.     What  do  you  mean  by  "partially  tried  ?" 

Mr.  Cassedy.  The  trial  has  not  been  completed.  The  Commission- 
has  not  finished  putting  on  its  testimony. 

Mr.  Rabin.  Is  it  in  the  Federal  court? 

Mr.  Cassedy.  It  is  before  the  Commission. 

Mr.  Rabix.  Before  the  Commission.     All  right. 

Mr.  Cassedy.  Yes,  sir.  And  I  might  add  that  I  am  trying  the  case 
for  the  Commission.  Mr.  Hoge  is  the  attorney  for  the  respondent,^ 
in  all  these  cases. 

Mr.  Radix.  Therefore  the  question  which  would  have  been  raised  by 
jSIr.  Hoge  in  his  application  for  declaratory  judgment  had  the  court 
entertained  jurisdiction,  has  not  been  decided  in  these  cases? 

Mr.  Cassedy.  No,-  but  it  has  been  decided  in  the  Miles  Laboratories 
case.     Certiorari  was  denied  in  that  case  by  the  Supreme  Court. 

Mr.  Radix.  On  the  grounds  of  no  jurisdiction  ? 

Mr.  Cassedy.  That  is  right. 

Mr.  Rabix.  But  it  did  not  go  to  the  merits  ? 

Mr.  Cassedy.  That  is  right.  In  another  case,  Mr.  Hoge  represents 
the  Larned  Corp.,  in  which  it  is  alleged  that  the  advertisements  failed 
to  reveal  facts  and  consequences  which  may  result  from  the  use  of  a 
medicinal  preparation  known  as  Hill's  Cold  Tablets,  which  contains 
acetanilid.  I  am  pointing  out  that  these  preparations  contain  ace- 
tanilid and  bromides,  because  I  want  to  refer  to  that  matter  again.  It 
is  alleged  that  this  preparation.  Hill's  Cold  Tablets,  may  cause  de- 
l^endence  upon  the  drug  acetanilid,  and  may  cause  collapse.  This  case 
has  been  partially  tried. 

In  each  of  these  cases  Mr.  Hoge  contends  before  the  Commission 
that  section  15  (a)  does  not  give  the  Commission  authority  to  require' 
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the  advertisers  of  these  products  to  reveal  in  advertisements  the  facts 
and  consequences. 

It  will  be  noted  that  in  his  testimony  before  this  committee  he  im- 
plied he  admits  that  the  Commission  does  have  such  authority. 

Of  course,  Mr.  Hoge  is  incorrect  in  his  contention  before  the  Com- 
mission, and  his  argument  in  support  of  the  Reece  bill  admits  it, 
ibecause  there  would  be  no  necessity,  even  from  his  view,  to  amend 
section  15  (a)  in  order  to  take  away  from  the  Commission  authority 
it  does  not  have. 

In  supporting  the  Reece  bill,  Mr.  Hoge  is  certainly  not  an  impartial 
witness,  for  the  passage  of  this  bill  would  take  this  authority  from 
the  Commission,  and  Mr.  Hoge  would  win  these  cases. 

Now,  Mr.  Reece,  with  respect  to  the  points  I  have  made  about  your 
misinformation,  I  would  like  to  point  out  that  when  you  stated  at 
the  beginning  of  my  testimony  something  with  reference  to  the  Emer- 
son Drug  Co.,  the  Bromo-Seltzer  case,  you  stated  this,  if  the  reporter 
has  you  correctly  reported,  reading  from  the  first  draft  of  that  report : 

What  I  was  going  to  give  as  an  example,  and  which  you  could  keep  in  mind 
in  your  discussion  of  the  case  is  this :  Take,  for  instance,  the  Emerson  or  Bromo- 
Seltzer  case.  As  I  understand,  the  Food  and  Drug  Administration  decided  upon 
as  at  least  suggested  a  label  which  in  its  opinion  was  proper  and  adequate  to 
protect  the  health  of  the  public  ,and  in  connection  with  reaching  that  deter- 
mination the  Emerson  Co.  went  to  a  very  considerable  expense. 

It  was  thoroughly  discussed  and  adjudicated  with  the  Food  and  Drug  Admin- 
istration. Then,  after  that  was  done,  the  Federal  Trade  Commission  brought 
proceedings  against  the  Emerson  Co.  I  do  not  know  whether  they  are  still 
pending  or  not. 

I  presume  they  are.  That  was  based  upon  the  theory  that  they  miist  change, 
extend  the  labeling,  beyond  what  was  suggested  by  the  Food  and  Drug  Admin- 
istration, or  they  would  be  subject  to  action  by  the  Food  and  Drug  Administration. 

That  was  placed  as  a  requirement. 

That  completes  the  quotation  from  Mr.  Reece's  statement  with 
regard  thereto.  I  wish  to  say  that  the  Emerson  Drug  Co.  case  is 
pending  before  the  Federal  Trade  Commission.  I  have  here  several 
copies  of  the  complaint  in  that  case  that  I  wish  to  file  with  the  com- 
mittee. This  case  is  similar  to  those  that  I  have  referred  to,  the  Miles 
Laboratories,  the  Capudine,  and  the  Earned  Co.,  in  that  it  is  based 
upon  the  failure  to  reveal  the  conseqeunces  of  use  under  section  15  (a) 
and  the  failure  to  reveal  being  charged  as  not  disclosed  in  adver- 
tising. 

This  case  is  not  based  on  labeling  in  any  respect.  I  also  wish  to  file 
with  the  committee  a  copy  of  the  complaint  in  the  Lamed  case,  which 
involves  Hill's  Cold  Tablets  and  a  copy  of  the  complaint  involving 
Capudine. 

Mr.  Reece.  Have  stipulations  been  drawn  up  in  tho.se  cases? 

Mr.  Cassedy.  No  stipulations  are  in  those  cases. 

Mr.  Reece.  But  I  think  it  would  be  of  value  to  the  committee  if 
we  had  copies  of  your  stipulations. 

Mr.  Cassedy.  There  are  no  stipulations.  These  cases  are  being 
fought  out  on  the  merits. 

Mr.  Reece.  Do  not  get  too  impatient,  please.  I  want  you  to  know 
that  I  was  not  referring  to  stipulations  in  those  cases,  but  samples  of 
stipulations  in  cases  where  stipulations  have  been  drawn  up,  in  similar 
types  of  cases,  so  that  the  committee  would  have  the  value  of  the 
information  which  the  stipulations  might  contain. 
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Mr.  Cassedy.  I  would  be  glad  to  furnish  them  to  the  committee  in 
great  number.     They  follow  the  same  policy  of  the  Commission. 

Mr.  Reece.  I  hope  you  do  not  construe 

Mr.  Cassedy.  No,  I  ask  your  pardon  for  my  seeming  impatience. 

Mr.  Reece.  With  those  stipulations,  if  you  do  not  mind,  I  wish  you 
would  also  include  the  stipulation  drawn  up  in  the  Dearborn  case. 

Mr.  Cassedy.  Yes,  sir. 

Mr.  Rabin.  Mr.  Reece,  I  think  it  would  be  well  to  have  a  typical  one 
of  that  kind  in  the  record. 

Mr.  Reece.  Yes.  I  have  what  purports  to  be  a  copy  of  the  stipu- 
lation in  the  Dearborn  matter. 

ISIr.  Rogers.  Mr.  Cassedy,  let  me  ask  you  this  question,  before  you 
go  to  another  thought :  In  these  cases  which  you  have  just  discussed, 
you  made  the  remark  thart  if  this  bill  were  passed,  Mr.  Hoge  would 
win  the  cases  ? 

Mr.  Cassedy.  Yes,  sir,  that  is  correct. 

Mr.  Rogers.  Now,  if  he  did  win  the  cases,  would  the  Food  and  Drug 
Act  have  jurisdiction  to  settle  these  questions  which  you  have  raised 
in  these  suits? 

Mr.  Cassedy.  Insofar  as  it  concerns  advertising,  they  would  not. 
Tliey  would  be  limited  to  the  requirement  that  the  labels  reveal  these 
consequences  as  required  by  sections  502  (f)  and  201  (n)  of  the  Food 
and  Drug  Act  of  1938  that  I  quoted  on  day  before  yesterday,  Mr- 
Rogers,  while  you  were  not  present. 

It  is  in  my  written  testimony. 

Mr.  Rogers.  "VVliat  can  you  say  as  to  the  relief  afforded  the  public 
under  the  present  law,  as  differentiated  from  that  which  would  be 
afforded  if  this  Reece  bill  were  passed? 

Mr.  Cassedy.  I  am  sorry  you  were  not  present  on  day  before  yester- 
day, so  that  you  could  have  heard  a  complete  statement,  but  in  short, 
I  will  state  it  this  way:  The  authority  of  the  Federal  Trade  Commis- 
sion with  respect  to  false  advertisements  of  foods,  drugs,  cosmetics, 
and  devices,  comes  from  sections  12,  13,  14,  15,  and  16. 

Section  15  (a)  defines  "false  advertisement,"  and  that  definition, 
according  to  Mr.  Reece's  bill,  would  be  amended  by  deleting  there- 
from the  requirement,  or  rather  the  provision,  relating  to  an  adver- 
tisement revealing  the  facts  material  with  respect  to  the  consequences 
of  use  of  those  commodities. 

I  am  trying  to  answer  your  question  as  quickly  as  possible  and  yet 
cover  what  you  had  in  mind.  Similarly  in  the  Food  and  Drug  Ad- 
ministration they  have  section  201  (n)  of  the  Food  and  Drug  Act  of 
193S.  I  filed  with  the  committee  on  day  before  yesterday  copies  of 
both  of  those  acts  written  on  the  same  piece  of  paper,  side  by  side,  so 
that  you  could  see  the  similarity.  201  (n)  of  the  Food  and  Drug  Act 
refers  to  labeling  that  fails  to  reveal  consequences  of  use  of  a  product. 
In  addition  to  that  provision  in  the  Food  and  Drug  Act,  they  have 
also  502  (f),  which  relates  to  the  directions  for  use  on  a  drug  or  de- 
vice, and  relates  to  warnings  on  the  label  of  a  drug  or  device. 

Mr.  O'Hara.  Mr.  Cassedy,  could  I  interrupt  you  there? 

Mr.  Cassedy.  I  just  wanted  to  satisfy  Mr.  Rogers. 

Mr.  O'Hara.  I  noticed  that  you  characterized  Mr.  Hoge,  as  to  his 
testimony,  and  I  have  forgotten  which  one  of  the  witnesses  he  was,  as 
not  being  an  impartial  witness. 


298  AMEND  FEDERAL  TRADE   COMMISSION  ACT 

I  do  not  remember  that  any  Avitnesses  who  testified  have  chinned 
that  they  were  impartiaL  They  each  were  testifying  with  respect  to 
their  views  of  it.  Is  that  your  claim  ?  Do  yon  claim  to  be  an  impar- 
tial witness? 

Mr.  Cassedy.  Mr.  O'Hara,  I  believe  that  when  yon  act  in  the  public 
interest  you  have  a  greater  impartiality  than  when  you  act  in  a 
private  interest. 

Mr.  O'Hara.  I  might  differ  with  you  on  that.  I  think  we  all  are 
prejudiced,  consciousl}^  or  unconsciously,  by  the  side  we  happen  to 
be  on. 

Mr.  Cassedy.  I  realize  that  such  thing  as  a  prejudiced  interest  may 
occur  without  our  realizing  it.  At  the  same  time  I  feel  strongly  that 
the  consequences  of  use  should  be  in  an  advertisement  or  in  a  label 
when  5^ou  deal  with  drugs  and  foods,  devices, /)r  cosmetics,  because  they 
deal  with  the  very  health  of  every  one  of  us  and  the  whole  public. 

Mr.  Rabin.  On  this  point,  with  reference  to  the  statement  made  as 
to  Mr,  Hoge's  appearance  before  the  Commission,  of  course,  you  and 
1  agree  that  an  attorney  has  a  right  to  urge  any  defense  that  his  client 
]nay  have. 

Mr.  Cassedy.  Of  course  lie  has. 

Mr.  Rabin.  Mr.  Hoge,  certainly,  has  a  right  to  assert  that  the  method 
of  operation  of  the  Commission  really  violates  section  15,  in  that  the 
Commission  does  control  labeling.  Now,  I  understand  that  the  courts 
have  held  the  other  way.  He  has  a  right  to  assert  it,  anyway,  and 
claim  the  court  is  wrong. 

It  is  not  inconsistent  for  him  to  urge  one  thing  in  the  Commission 
in  the  interests  of  this  client  and  then  come  liere  and  say:  '"If  I  am 
wrong  on  that,  I  would  like  the  law  changed." 

Mr.  Cassedy.  I  respect  the  other  lawyer's  viewpoint  and  any  per- 
son's viewpoint  even  though  it  may  differ  from  mine,  but  in  this 
instance,  I  think  the  criticism  that  Mr.  Hoge  has  made  and  Mr.  Reece 
has  made,  including  the  introduction  of  the  bill,  is  directed  against 
a  policy  of  the  Commission  rather  than  the  law. 

In  other  words,  the  law  requiring  the  revealing  of  consequences  in 
the  advertisement  in  my  opinion  should  exist  and  should  not  be 
changed;  because,  as  I  pointed  out  to  Mv.  O'Hara,  I  think  it  is  neces- 
sary to  protect  public  health,  but  the  amendment  would  take  that 
away.  Now,  if  the  Commission  has  followed  a  policy  with  respect 
to  labeling  that  is  wrong  or  improper,  that  is  a  matter  of  policy  of  the 
(Commission,  and  I  am  just  one  of  the  employees  down  there.  Judge 
Davis  can  speak  for  the  policy  of  the  Commission. 

Mr.  Rabin.  The  Commission  can  very  easily  correct  that  policy  but 
it  would  be  to  the  detriment  of  the  advertisers. 

Mr.  Cassedy.  Personally,  I  think  that  would  help  protect  public 
health,  but  it  was  at  the  instance  of  these  drug  people  that  this  policy 
was  adopted. 

Mr.  Reece.  Mr.  Chairman,  did  I  or  did  I  not  understand  that  the 
stipulation  had  been  drawn  to  cease  and  desist  in  the  Miles  case? 

Mr.  Cassedy.  Mr.  Reece,  let  me  make  this  explanation:  Whenever 
a  case  is  begun,  begun  by  investigation,  and  before  complaint  is  issued, 
the  Commission  usually,  in  most  cases,  offers  the  respondent  an  oppor- 
tunity to  settle  that  case  by  stipulation.  In  so  doing  it  prepares  a 
written  form  of  stipulation  in  numerous  copies  and  sends  those  to  the 
respondents,  which  they  can  accept  or  not.    That  is  their  right.    They 
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do  not  have  to  accept  it.  And  those  matters  come  up  before  the  issu- 
ance of  a  comphiint.  Now,  the  trial  attorneys  do  not  deal  with  that 
type  of  a  stipulation  at  all.  Sometimes  after  a  complaint  is  issued, 
a  trial  attorney  may  stipulate  with  the  attorney  for  respondent  what 
the  facts  are  in  lieu  of  taking  the  testimony. 

Mr.  Reece.  But  then  possibly  I  disunderstood  you.  A  few  mo- 
ments go  I  referred  to  the  fact  that  I  understood  that  a  stipulation  had 
been  offered.  Then  I  understood  you  to  imply  that  in  none  of  these 
Bromo-Seltzer  cases,  bromide  cases,  and  comparable  cases,  had  the 
stipulations  been  drawn  up. 

Mr.  Cassedy.  I  meant  since  the  issuance  of  a  complaint. 

Mr.  Reece.  Now,  Mr.  Chairman,  I  think  the  witness  made  a  good 
statement  that  samples  be  offered.  As  far  as  I  am  concerned,  one 
sample  is  sufficient.  We  haA'e  here  what  purports  to  be  a  mimeo- 
graphed copy  of  the  complaint  in  the  Miles  case,  and  then  a  copy  of 
the  stipulation. 

Would  it  be  all  right  for  those  to  go  in  the  record  ? 

Mr.  Sadowski.  I  was  going  to  ask  Mr.  Cassedy  :  You  have  submitted 
here  four  or  five  complaints  in  four  or  five  various  cases.  I  do  not 
think  it  is  necessary  to  put  them  all  in  the  record.  Which  one  of  these 
would  you  like  to  put  in  this  record? 

^Ir.  Cassedy.  I  would  like  to  put  all  of  those  in  the  record,  particu- 
larl}^  because  they  aie  Mr.  Hoge's  cases.  Mr.  Hoge  was  the  only  wit- 
ness who  had  testified  with  regard  to  the  policy  or  the  procedure  of 
the  Commission  under  section  15  (a),  which  he  claims  was  regulating- 
labeling. 

In  that  respect,  I  wanted  those  cases  to  be  on  file. 

Mr.  Reece.  In  order  to  conserve  space,  then,  how  would  it  do  to 
have  printed  in  the  proceedings  one  sample  copy,  and  have  the  others 
filed  in  the  committee  by  reference  ?  I  would  suggest,  as  to  those  that 
are  filed,  that  the  stipulations  which  were  drawn  up  be  filed  in  con- 
nection with  them? 

Mr.  O'Hara.  Mr.  Chairman,  in  that  connection,  I  do  not  know  what 
purposes  they  serve.  Of  course,  oftentimes  in  these  cases,  Mr.  Cas- 
sedy, I  suppose  complaints  are  made  in  which  either  a  stipulation  is 
made,  or  they  are  convicted  under  the  charges,  or  some  of  them  are 
proven  and  others  not  proven  ? 

Mr.  Cassedy.  As  in  all  cases  tried  in  court. 

Mr.  Whiteley.  Mr.  Chairman,  may  I  make  a  brief  statement  to 
clear  up  the  matter  that  Congressman  Reece  brought  up  a  moment 
ago  about  these  stipulations,  and  particularl}^  with  reference  to  the 
Dearborn  Supply  Co.  case  ?  There  are  two  characters  of  stipulation,, 
as  the  witness  has  explained.  They  are  these:  Those  which  are  sub- 
mitted to  proposed  respondents,  by  means  of  which  if  they  execute 
them  no  complaint  issues  and  the  case  is  disposed  of. 

There  are  other  stipulations  as  to  the  facts,  which  are  drawn  up 
between  counsel  dui-ing  the  trial  of  the  case,  just  as  you  gentlemen 
stipulate  in  the  trial  of  cases. 

Mr.  Rabix.  They  take  out  many  of  the  issues? 

Mr.  Whiteley.  Many  or  all  of  the  issues.  The  Dearborn  Supply 
Co.  case,  I  am  informed,  was  stipulated  in  June  1937,  almost  a  year 
before  the  passage  of  the  Wheeler-Lea  Act. 
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I  think  that  there  must  have  been  some  misunderstanding  about 
the  stipulation.  If  the  Congressman  is  referring  to  a  stipulation 
which  was  submitted  prior  to  the  issuance  of  a  complaint,  I  think 
there  must  be  some  mistake  about  it. 

If  you  are  going  to  put  in  as  typical  of  stipulations  one  of  these 
stipulations  which  were  executed  subsequent  to  the  Wheeler-Lea 
Act,  of  course  you  should  put  in  one  that  was  executed  before,  because 
they  were  very  different. 

Now,  my  information  from  the  Commission  is  that  the  preliminary 
stipulation,  which  was  tendered  in  the  Dearborn  Supply  Co.  case, 
was  in  June  1937.  I  believe,  however,  that  during  the  trial  of  the  case 
there  was  a  stipulation  executed  between  counsel,  and  that  may  be 
the  stipulation  to  which  the  Congressman  is  referring. 

Mr.  Reece.  No;  what  I  am  referring  to  here  is  the  stipulation  in 
the  Miles  case,  which  is  with  the  covering  letter  which  accompanied 
it,  dated  November  17,  1942. 

Mr,  WiiiTELEY.  Well,  Mr.  Eeece,  was  that  the  stipulation  to  which 
you  referred  when  you  questioned  the  witness  about  the  Dearborn 
Supply  Co.  case? 

Mr.REECE.  No;  at  that  time  I  was  not  referring  to  this  stipulation, 
but  I  did  refer  during  the  course  of  the  discussion  to  the  action  which 
was  taken  in  this  case ;  or  that  is,  as  I  recall,  what  I  did. 

Mr.  Whiteley.  Well,  my  understanding  is,  and  Judge  Davis  will 
have  the  exact  records  on  that  when  he  comes  before  the  Commission, 
that  the  stipulation  in  the  Dearborn  case  was  executed  in  June  1937. 

Mr.  Rabin.  Let  me  understand  this :  One  type  of  stipulation  is  en- 
tered into  during  the  course  of  the  proceeding,  to  expedite  the  trial, 
where  you  stipulate  certain  facts.  The  other  stipulation  is  a  proposed 
stipulation  which,  if  executed,  would  end  the  case.  That  is  the  one 
which  Mr.  Reece  has  in  mind. 

Mr.  Reece.  That  is  right. 

If  agreeable  to  the  committee,  I  suggest  that  this,  together  with  the 
complaint  in  the  case  which  ensued,  be  incorporated  in  the  record. 

Mr.  Sadowski.  Is  that  complaint  included  here  in  the  group  which 
you  handed  me  ? 

Mr.  Cassedy.  The  Miles  Laboratories?  Yes,  sir. 

Mr.  Reece.  The  others  should  be  filed  with  the  committee  and  made 
reference  to. 

Mr.  Sadowski.  I  believe  we  can  put  them  all  in.  They  are  not  so 
very  long.     We  will  put  them  all  in. 

(The  cases  are  as  follows:) 

United  States  of  America 

before  federal  trade  commission 

Docket  No.  4993 

In  the  Matter  of  Miles  Laboratories,  Inc.,  A  Corporation 

COMPLAINT 

Pursuant  to  the  provisions  of  tlie  Federal  Trade  Commission  Act,  and  by  virtue 
of  the  authority  vested  in  it  by  said  Act,  the  Federal  Trade  Commission,  having 
reason  to  believe  that  Miles  Laboratories,  Inc.,  a  corporation,  hereinafter  re- 
ferred to  as  respondent,  has  violated  the  provisions  of  said  Act,  and  it  appearing 
to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would  be  in  the  pub- 
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lie  interest,  hereby  issues  its  complaint,  stating  its  charges  in  that  respect  as 
follows : 

Pak^vgkaph  One  :  Respondent,  Miles  Laboratories,  Inc.,  is  a  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Indiana,  with 
its  principal  place  of  business  at  Elkhart,  in  said  State. 

Paragraph  Two :  Respondent  is  now,  and  for  many  years  last  past  has  been, 
engaged  in  the  sale  and  distribution  of  various  medicinal  preparations,  one 
known  and  designated  as  "Dr.  Miles  Liquid  Nervine,"  another  as  "Dr.  Miles 
Nervine  Tablets,"  and  the  third  as  "Dr.  Miles  Anti-Pain  Pills."  The  first  two 
of  said  preparations  are  sometimes  designated  as  "Dr.  Miles  Nervine"  without 
distinction  between  the  liquid  and  tablet  forms.  Respondent  causes  said  prep- 
arations, when  sold,  to  be  shipped  from  its  place  of  business  iu  the  State  of  In- 
diana to  the  purchaser  thereof  located  in  various  other  States  of  the  United 
States  and  in  the  District  of  Columbia.  Respondent  maintains,  and  at  all  times 
mentioned  herein  has  maintained,  a  course  of  trade  in  said  medicinal  prepara- 
tions in  commerce  between  and  among  the  various  States  of  the  United  States  and 
in  the  District  of  Columbia. 

Paragraph  Three:  In  the  course  and  conduct  of  its  aforesaid  business, 
respondent  has  disseminated  and  is  now  disseminating,  and  has  caused  and  is  now 
causing  the  dissemination  of,  false  advertisements  of  and  concerning  its  said 
preparations  by  the  United  States  mails  and  by  various  other  means  in  commerce, 
as  commerce  is  defined  in  the  Federal  Trade  Commission  Act ;  and  x'espondent  has 
also  desseminated,  and  is  now  disseminating,  and  has  caused  and  is  now  causing 
the  dissemination  of,  false  advertisements  concerning  its  said  preparations,  by 
various  means  for  the  purpose  of  inducing,  and  which  are  likely  to  induce,  directly 
or  indirectly,  the  purchase  of  said  preparations  in  commerce,  as  commerce  is 
defined  in  the  Federal  Trade  Commission  Act. 

Among  and  typical  of  statements  contained  in  the  false,  misleading,  and  decep- 
tive advertisements  disseminated  and  caused  to  be  disseminated,  as  hereinabove 
set  forth,  by  United  States  mails,  by  radio  continuities,  by  advertisements  inserted 
in  newspapers  and  i)eriodicals,  by  booklets  and  other  advertising  media,  with 
respect  to  Dr.  Miles  Liquid  Nervine  and  Dr.  Miles  Nervine  Tablets,  are  the 
following : 

"Don't  miss  out  on  your  share  of  good  times.  The  next  time  overtaxed 
nerves  make  you  Wakeful,  Restless,  Irritable,  try  the  soothing  effect  of  Dr. 
Miles  Nervine." 

"Have  you  ever  had  a  day  when  you  felt  tense,  jumpy,  irritable?  A  night 
when  you  were  wakeful  and  restless?  Overtaxed  nerves  are  likely  to  cause 
loss  of  friends,  loss  of  sleep,  loss  of  pleasure,  time  missed  from  work,  family 
quarrels,  physical  and  mental  suffering.  The  next  time  you  feel  nervous  try 
the  soothing  effect  of  one  or  two  Dr.  Miles  Effervescent  Nervine  Tablets.  Try 
Dr.  Miles  Effervescent  Nervine  Tablets  for  Sleeplessness  due  to  nervousness. 
Nervous  Irritability,  Nervous  Headache,  Excitability  and  Restlessness." 

"Overtaxed  nerves  lie  to  you.  They  fill  your  mind  with  imaginary  dis- 
orders and  woes.  If  (or  when)  you  are  nervous  why  not  seek  relief  as  thou- 
sands of  others  do,  by  taking  Dr.  Miles  Effervescent  Nervine  Tablets.  Dr. 
Miles  Effervescent  Nervine  Tablets  help  to  quiet  jangled  nerves,  to  permit 
refreshing  sleep,  to  lessen  nervous  excitability  and  irritability.  *  *  * 
Just  one  or  two  tablets  at  the  first  symptom  of  nervous  tension  may  save  you 
hours  of  discomfort." 

"Next  time  nerves  threaten  to  give  you  a  hectic  day  or  a  wakeful  night,  take 
Dr.  Miles  Liquid  Nervine." 

"When  tense  nerves  interfered  with  Jim's  career,  I  resolved  to  do  some- 
thing about  it.  So,  I  went  to  a  drug  store  and  got  a  package  of  Dr.  Miles 
Effervescent  Nervine  Tablets.  *  *  *  He's  not  cranky  now,  and  he's  sleep- 
ing a  lot  better.  *  *  *  Now  both  of  us  use  Dr.  Miles  Nervine  Tablets 
when  we  need  relief  from  Sleeplessness,  Nervous  Headache,  Restlessness, 
Nervous  Irritability,  and  Excitability." 

"Thousands  use  Dr.  Miles  Nervine  as  a  mild  but  effective  sedative  when 
tense  nerves  threaten  their  calm  and  peace  of  mind." 

Paragraph  Four  :  Through  the  use  of  the  above  statements  and  other  similar 
thereto,  all  of  which  purport  to  be  descriptive  of  the  therapeutic  value  and  effects 
of  respondent's  preparations,  and  descriptive  of  the  symptoms  for  which,  and  the 
conditions  under  which,  said  preparations  may  be  used  and  are  recommended  by 
respfmdent,  respondent  represents  that  restlessness,  sleeplessness,  irritability, 
jumpiness,  imaginary  disorders  and  woes,  excitability  and  headaches  are  symp- 
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toms  of  nervousness  and  that  the  use  of  respondent's  preparations  "Dr.  Miles 
Liquid  Nervine"  and  "Dr.  Miles  Nervine  Tablets"  constitute  an  adequate,  proper,, 
and  effective  treatment  for  the  relief  of  such  symptoms. 

Paragraph  Five  :  The  aforesaid  statements  and  representations  contained  in 
said  advertisements,  used  and  disseminated  by  respondent,  are  misleading  and 
deceptive.  In  truth  and  in  fact,  nervousness  is  itself  only  a  symptom  of  manifes- 
tation of  some  underlying  condition  and  while  the  various  symptoms  enumerated 
in  Paragrapli  Four  hereof  may  be  the  result  of  nervousness,  and  may  be  relieved, 
in  whole  or  in  part,  by  the  use  of  resix)ndent's  said  preparations,  such  relief  will 
be  only  temiwrary  and  the  said  symptoms  will  recur  until  the  underlying  con- 
ditions causing  the  nervousness  and  the  various  symptoms  are  removed  or  re- 
lieved. These  underlying  conditions  cannot  be  removed  or  relieved  by  the  use 
of  respondent's  said  preparations. 

Paragraph  Six:  Respondent's  advertisements  of  and  concerning  its  Liquid 
Nervine  and  Nervine  Tablets  constitute  false  advertisements  within  the  mean- 
ing of  the  Federal  Trade  Commission  Act  for  the  further  reason  that  they  fail 
to  reveal  facts  material  in  the  light  of  the  representations  therein  contained  and 
material  with  respect  to  the  consequences  which  may  result  from  the  use  of  said 
preparations  under  the  conditions  prescribed  in  said  advertisements  and  under 
such  conditions  as  are  customary  and  usual. 

The  active  ingredients  of  respondent's  Liquid  Nervine  and  Nervine  Tablets 
and  the  amount  of  each  contained  in  a  dose  (one  teaspoonful  or  one  tablet)  are 
as  follows : 

Sodium  Bromide 4.  ~>  grains- 
Potassium   Bromide 4.  5  grains 

Ammonium    Bromide 0.  5  grain 

The  dosage  and  frequency  of  administration  recommended  on  the  label  of  the' 
container  are  one  teaspoonful,  or  one  tablet,  which  may  be  repeated  in  one  lioiu' 
if  necessary,  not  exceeding  three  teaspoonfuls,  or  three  tablets,  in  24  'lours.  The 
continued  use  of  either  of  said  preparations  in  a  quantity  exceeding  the  recom- 
mended dose,  or  with  a  frequency  exceeding  that  recommended,  may  cause  skin: 
eruptions  and  mental  deragement.  Their  administration  to  children  may  be 
injurious  to  health. 

Tlie  underlying  conditions  causing  nervousness  are  not  relieved  by  the  use 
of  respondent's  said  preparations  and  any  symptomatic  or  partial  relief  afforded 
through  their  use  is  of  a  temporary  nature.  As  a  consequence,  the  said  symptoms 
may,  and  ai"e  likelj^  to,  recur  day  after  day  for  an  extended  ijeriod  of  time. 
Because  of  these  facts,  the  usual  and  customary  condition,  in  cases  of  nervousness 
and  in  the  presence  of  the  various  symptoms  thereof,  is  that  there  will  exist  a 
tendency  for  the  sufferer  to  take  larger  and  more  frequent  doses  of  respondent's 
preparations  than  those  prescribed  and  the  tendency  will  exist  to  continue  such 
use  day  after  day  over  an  extended  period. 

Respondent's  said  adverti.sements  do  not  contain  any  warning  against  use  of 
said  preparations  in  greater  amount  or  with  greater  frequency  than  that  rr^i'om- 
mended.  Further,  the  representations  in  said  advertisements  that  said  prepara- 
tions are  preventives  of  the  symptoms  for  which  tliey  are  recommended  have  and 
will  have  a  tendency  to  cavise  persons  who  have  been  and  are  subject  thereto  to 
take  more  frequent  doses  and  larger  doses  than  recommended. 

Paragraph  Skven  :  Respondent's  advertisements  of  and  concerning  its  prepa- 
ration Anti-Pain  Pills  constitute  false  advertisements  within  the  meaning  of  the 
Federal  Trade  Commission  Act  for  the  reason  that  tliey  fail  to  reveal  facts 
material  in  the  light  of  the  representations  therin  contained  and  material  with 
respect  to  the  consequences  which  may  result  from  the  use  of  said  preparation 
under  the  conditions  prescribed  in  said  advertisements,  and  under  such  condi- 
tions are  customary  and  usual. 

The  active  ingredients  of  said  preparation  and  the  amount  of  each  contained: 
in  a  dose  are  as  follows : 

Acetanilid 2  grains 

Caffeine .25   grains 

The  dosage  and  frequency  of  administration  recommended  on  the  label  of  the 
container  are  one  tablet;  if  not  relieved  repeat  after  interval  of  three  hours,  not 
exceeding  two  tablets  in  any  24  hours.  The  continued  use  of  said  preparation- 
in  a  quantity  exceeding  the  recommended  dose,  or  with  a  frequency  exceeding 
that  recommended,  may  cause  dependence  upon  the  said  active  ingredients,  or 
upon  the  preparation  in  which  they  are  contained,  and  may  cause  blood  dis-- 
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turbances  and  collapse.  Its  administration  to  children  may  be  injurious  to 
health. 

Respondent  represents  in  its  advertisements  that  its  Anti-Pain  Pills  will  re- 
iieve  headache  and  other  pains.  In  many  cases  the  headache  or  other  pain  will 
persist  for  an  extended  period  of  time  and  tend  to  recur  after  the  palliative 
eft'e<-t  of  tlie  analgesic  may  have  worn  off.  The  palliative  effect  of  said  prep- 
aration does  not  extend  over  a  period  exceeding  four  liours  for  each  prescribed 
dose.  Because  of  these  facts,  the  usual  and  customary  condition  in  cases  of 
persistent  headaches  or  other  pain  is  and  will  be  that  there  will  exist  a  tendency 
for  the  sufferer  to  take  more  frequent  and  larger  doses  than  prescribed.  Such 
Increased  use  will  in  itself  tend  to  cause  headache,  creating  a  tendency  to  take 
additional  and  more  frequent  doses.  Respondent's  advertisements  of  and  con- 
cerning said  preparation  do  not  contain  any  warning  against  frequency  than 
that  recommended. 

Paragraph  Eight  :  The  use  by  the  respondent  of  the  foregoing  false,  deceptive, 
and  misleading  advertisements  and  representations  has  had,  and  now  has,  the 
•capacity  and  tendency  to  and  does  mislead  and  deceive  a  substantial  portion 
of  the  purchasing  public  into  the  erroneous  and  mistaken  belief  that  said  ad- 
Tertisements  and  representations  are  true,  and  that  said  preparations  are  safe 
:and  harmless  for  administration  to  children,  and  safe  and  harmless  for  use  under 
the  conditions  prescribed  in  respondent's  said  advertisements  and  under  such 
conditions  as  are  customary  and  usual,  and  to  induce  a  substantial  portion  of 
the  pultlic,  because  of  such  erroneous  and  mistaken  belief,  to  purchase  said 
medicinal  preparations. 

Paragraph  Nine:  The  acts  and  practices  of  the  respondent,  as  herein  alleged, 
are  all  to  the  prejudice  and  injury  of  the  public  and  constitute  unfair  and  decep- 
tive acts  and  practices  in  commerce  within  the  intent  and  meaning  of  the  Federal 
Trade  Commission  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission,  on  this 
Cth  day  of  July,  A.  D.  1943,  issues  this,  its  complaint  against  the  respondent. 

NOTICE 

Notice  is  hereby  given  you.  Miles  Laboratories,  Inc.,  a  corporation,  respondent 
herein,  that  the  13th  day  of  August,  A.  D.  1943,  at  2  o'clock  in  the  afternoon,  is 
liereby  fixed  as  the  time,  and  the  offices  of  the  Federal  Trade  Commission  in 
the  city  of  Washington,  D.  C,  as  the  place,  when  and  where  a  hearing  will  be 
had  on  the  charges  set  forth  in  this  complaint,  at  which  time  and  place  you 
will  have  the  right,  under  said  Act,  to  appear  and  show  cause  why  an  order  should 
aiot  be  entered  by  said  Commission  requiring  you  to  cease  and  desist  from  the 
violations  of  the  law  charged  in  the  complaint. 

You  are  notified  and  required,  on  or  before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with  the  Commission  an  answer  to  the  com- 
plaint. If  answer  is  filed  and  if  your  appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice  to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  by  the  Commission  with  respect  to  answers  or  failure 
to  appear  or  answer  (Rule  IX)  provide  as  follows: 

In  ca.se  of  desire  to  contest  the  proceeding  the  respondent  shall,  within 
twenty  (20)  days  froip  the  service  of  the  complaint,  file  with  the  Commis- 
sion an  answer  to  the  complaint.  Such  answer  shall  contain  a  conci.se  state- 
ment of  the  facts  which  constitute  the  ground  of  defense.  Respondent  shall 
specifically  admit  or  deny  or  explain  each  of  the  facts  alleged  in  the  com- 
plaint, unless  respondent  is  witliout  knowledge,  in  which  case  respondent 
shall  so  state. 
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Failure  of  the  respondent  to  file  answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and  place  fixed  for  hearing  shall  be  deemed 
to  authorize  the  Commission,  witliout  further  notice  to  respondent,  to  proceed 
in  regular  course  on  the  charges  set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allegations  of  fact  set  forth 
in  the  complaint  and  not  to  contest  the  facts,  the  answer  may  consist  of  a 
statement  that  respondent  admits  all  the  material  allegations  of  fact  charged 
in  the  complaint  to  be  ti-ue.  Respondent  by  such  answer  shall  be  deemed 
to  have  waived  a  hearing  on  the  allegations  of  fact  set  forth  in  said  com- 
plaint and  to  have  authorized  the  Commission,  without  further  evidence, 
or  other  intervening  procedure,  to  find  such  facts  to  be  true. 
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Contemporaneously  with  the  filing  of  such  answer  the  respondent  may 
give  notice  in  writing  that  he  desires  to  be  heard  on  the  question  as  to 
whether  the  admitted  facts  constitute  the  violation  of  law  charged  in  the 
complaint.    Pursuant  to  such  notice,  the  respondent  may  file  a  brief,  directed 
solely  to  that  question,  in  accordance  with  Rule  XXIII. ' 
In  witness  whereof,  the  Federal  Trade  Commission  has  caused  this,  its  com- 
plaint, to  be  signed  by  its  Secretary,  and  its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C,  this  6th  day  of  July,  A.  D.  1943. 

By  the  Commission. 
[seal]  Otis  B.  Johnson, 

Secretary. 

United  States  of  Ameeica 

BEFOKE  federal  TKADE  COMMISSION 

Docket  No.  4852 
In  the  Matter  of  Capudine  Chemical  Company,   a  Cokporation 

complaint 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act,  and  by  virtue 
of  the  authority  vested  in  it  by  said  Act,  the  Federal  Trade  Commission,  hav- 
ing reason  to  believe  that  the  Capudine  Chemical  Company,  a  corporation,  here- 
inafter referred  to  as  respondent,  has  violated  the  provisions  of  said  Act,  and 
it  appearing  to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would 
be  in  the  public  interest,  hereby  issues  its  complaint,  stating  its  charges  in  that 
respect  as  follows : 

Paragraph  One  :  Respondent,  Capuline  Chemical  Company,  is  a  corporation 
organized  and  exis'ting  under  and  by  virtue  of  the  laws  of  the  State  of  North 
Carolina,  with  its  principal  place  of  business  at  Raleigh,  in  said  State. 

Paragraph  Two :  Respondent  now  and  for  some  time  last  past  has  been  en- 
gaged in  the  manufacture,  sale  and  distribution  of  a  medicinal  preparation  known 
and  designated  as  "Hick's  Liquid  Capudine."  Respondent  causes  said  prepara- 
tion, wlien  sold,  to  be  shipped  from  its  place  of  business  to  the  purchasers  thereof 
located  in  various  States  other  than  the  State  of  North  Carolina  and  in  the 
District  of  Columbia. 

Respondent  maintains,  and  at  all  times  mentioned  herein  has  maintained,  a 
course  of  trade  in  its  said  medicinal  preparation,  in  commerce  between  and 
among  the  various  States  of  the  United  States  and  in  the  District  of  Columbia. 

Paragraph  Three:  In  the  course  and  conduct  of  its  aforesaid  business,  re- 
spondent has  disseminated  and  is  now  disseminating  and  has  caused  and  is  now 
causing  the  dissemination  of  false  advertisements  concerning  its  said  product  by 
use  of  the  United  States  mails  and  by  various  means  in  commerce,  as  commerce 
is  defined  in  the  Federal  Trade  Commission  Act,  and  respondent  has  disseminated 
and  is  now  disseminating  and  has  caused  and  is  now  causing  the  dissemination  of 
false  advertisements  concerning  its  said  product  by  various  means  for  the  purpose 
of  inducing,  and  which  are  likely  to  induce,  directly  or  indirectly,  the  purchase 
of  said  product  in  commerce,  as  commerce  is  defined  in  the  Federal  Trade  Com- 
mission Act. 

Among  and  typical  of  the  false,  misleading,  and  deceptive  statements  and 
representations  contained  in  said  false  advertisements  disseminated  and  caused 
to  be  disseminated  as  hereinafter  set  forth,  by  the  United  States  mails,  by  adver- 
tisements inserted  in  newspapers  and  periodicals,  by  radio  continuities  and  by 
pamphlets,  circulars,  and  other  advertising  literature,  are  the  folloAving : 

"Soothes  the  nerves.  Relieves  that  tense  jittery  feeling.  Brings  relaxa- 
tion. Imparts  a  feeling  of  comfort  and  well-being.  Capudine  actp  fast 
because  it's  liquid.  There  is  nothing  to  dissolve,  so  no  delay.  Reliable  be- 
cause it  has  been  used  over  forty  years." 

"Capudine  soothes  tense  nerves,  relieves  pain,  and  brings  restful  relaxa- 
tion." 

"  'Morning  after'  headache — no  need  to  go  through  the  day  with  a  'hangover 
headache'  *  *  *.  just  take  liquid  Capudine  and  note  how  quickly  head 
clears,  pep  returns,  and  nerves  are  calmed  and  steadied." 
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"If  travel  causes  headache,  don't  let  it  ruin  your  trip.  Capudine  usually 
gives  quick  relief.  Better  still,  you  may  avoid  misery  by  taking  Capudine 
before  boarding  that  train,  bus,  boat,  or  plane." 

Paragraph  Four  :  Through  the  use  of  the  statements  hereinabove  set  forth,  and 
others  similar  thereto  not  specifically  set  forth  herein,  all  of  which  purport  to  be 
descriptive  of  the  therapeutic  value  and  properties  of  respondent's  said  prepara- 
tion, respondent  represents  that  the  use  of  its  preparation  "Capudine"  relieves 
tense,  jittery  nerves,  and  brings  restful  relaxation  and  a  feeling  of  comfort  and 
well-being;  that  because  it  is  in  liquid  form  it  acts  more  quickly  than  similar 
remedies  in  other  forms ;  that  it  will  relieve  the  after  effects  of  over-indulgence 
in  food  and  alcoholic  liquors  by  clearing  the  head,  calming  and  steadying  the 
nerves,  and  restoring  energy ;  that  if  taken  before  travel  begins  it  will  ward  off 
so-called  travel  headache  and  will  relieve  headache  caused  by  travel. 

Paragraph  Five:  The  aforesaid  representations  and  advertisements  used  and 
disseminated  by  respondent  are  grossly  exaggerated,  false,  and  misleading.  In 
truth  and  in  fact,  the  use  of  respondent's  said  preparation  will  not  effectively 
relieve  tense,  jittery  nerves,  nor  will  it  bring  restful  relaxation.  It  will  not  give 
materially  quicker  relief,  because  of  its  liquid  form,  than  similar  remedies  in 
other  forms.  It  will  not  relieve  the  after  effects  of  over-indulgence  in  food  or 
alcoholic  liquors  in  excess  of  providing  temporary  relief  from  the  usual  accom- 
panying headache.  The  administration  of  said  preparation  before  travel  cannot 
be  depended  upon  to  ward  off  so-called  travel  headache  nor  relieve  headache 
caused  by  travel. 

Paragraph  Six  :  Respondent's  advertisements,  disseminated  as  aforesaid,  con- 
stitute false  advertisements  for  the  further  reason  that  they  fail  to  reveal  facts 
material  in  the  light  of  such  representations  and  material  tvith  respect  to  conr 
sequences  which  may  result  from  the  use  of  the  preparation  to  which  the  adver- 
tisem,ents  relate,  under  the  conditions  presorihed  in  said  advertisements  and 
under  such  conditions  as  are  customary  and  usual.  The  ingredients  of  re- 
spondent's preparation  and  the  amount  of  the  principal  ingredients  contained  in 
a  recommended  dose  of  said  preparation  are  as  follows  : 

Antipyrene 3  grains 

Potassium  bromide 7%  " 

Sodium  salicylate,  caffeine,  sodium,  bicarb.,  ammonia,  ammonium  carbonate. 

The  dosage  of  said  preparation  and  the  frequency  of  its  administration,  as 
recommended  on  the  label  of  the  container,  are  two  teaspoonfuls,  may  be 
repeated  in  three  or  four  hours,  not  more  than  two  doses  to  be  taken  in  twenty- 
four  hours.  Its  continued  use  in  a  quantity  exceeding  the  recommended  dose, 
or  with  a  greater  frequency  than  that  recommended,  may  cause  skin  eruption, 
mental  derariyement  and  serious  blood  disturbances,  and  its  administration  to 
children  may  be  dangerous  and  injurious  to  health.  Respondent's  advertise- 
ments contain  no  warnings  or  statements  I'evealing  the  potential  danger  of  the 
excessive  use  of  its  said  preparation  with  respect  to  either  the  dosage  or  fre- 
quency of  use  and  such  failure  has  the  tendency  and  capacity  to  lead  and  leads 
the  public  to  believe  that  said  preparation  may  be  safely  taken  in  such  amounts 
and  with  such  frequency  as  may  seem  necessary  to  accomplish  the  represented 
and  desired  re.sults. 

Paragr-^ph  Sevex  :  The  use  by  respondent  of  the  foregoing  false,  deceptive 
and  misleading  statements  and  representations  has  had,  and  now  has,  the 
capacity  and  tendency  to  and  does  mislead  and  deceive  a  substantial  portion  of 
the  purchasing  public  into  the  erroneous  and  mistaken  belief  that  said  state- 
ments and  representations  are  true,  and  that  said  preparation  is  entirely  safe 
and  harmless  for  use  under  the  conditions  prescribed  in  respondent's  advertise- 
ments, and  under  such  conditions  as  are  customary  and  usual,  and  to  induce  a 
substantial  portion  of  the  public,  because  of  such  erroneous  and  mistaken  belief, 
to  purchase  respondent's  said  medicinal  preparation. 

Paeagbaph  Eight  :  The  acts  and  practices  of  the  respondent,  as  herein  alleged, 
are  all  to  the  prejudice  and  injury  of  the  public  and  constitute  unfair  and  decep- 
tive acts  and  practices  in  commerce  within  the  intent  and  meaning  of  the  Federal 
Trade  Commission  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission  in  this 
16th  day  of  October  A.  D.  1942,  issues  its  complaint  against  said  resi>ondent. 
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Notice  is  hereby  given  you,  Capudine  Cliemical  Company,  a  corporation,  re- 
spondent herein,  that  the  20th  day  of  November  A.  D.  1942.  at  2  o'clock  in  the 
afternoon,  is  hereby  tixed  as  the  time,  and  the  offices  of  the  Federal  Trade  Com- 
mission in  the  city  of  Washington,  D.  C,  as  the  place,  when  and  where  a  hearing 
will  be  had  on  the  charges  set  forth  in  this  complaint,  at  which  time  and  place  you 
will  have  the  right,  under  said  Act,  to  appear  and  show  cause  why  an  order  should 
not  be  entered  by  said  Commission  requiring  you  to  cease  and  desist  from  the 
violations  of  the  law  charged  in  the  complaint. 

You  are  notified  and  required,  on  or  before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with  the  Commission  an  answer  to  the  complaint. 
If  answer  is  filed  and  if  your  appearance  at  the  place  and  on  the  date  above  stated 
be  not  required,  due  notice  to  that  effect  will  be  given  you.  The  Rules  of  Practice 
adopted  by  the  Commission  with  respect  to  answers  or  failure  to  appear  or  answer 
(Rule  IX)  provide  as  follows: 

In  case  of  desire  to  contest  the  proceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the  complaint,  file  with  the  Commission 
an  answer  to  the  complaint.  Such  answer  shall  contain  a  concise  statement 
of  the  facts  which  constitute  the  ground  of  defense.  Respondent  shall  spe- 
cifically admit  or  deny  or  explain  each  of  the  facts  alleged  in  the  complaint, 
unless  respondent  is  without  knowledge,  in  which  case  respondent  shall  so 
state. 

******* 

Failure  of  the  respondent  to  file  answer  within  the  time  above  provided  and 
failure  to  appear  at  the  time  and  place  fixed  for  hearing  shall  be  deemed  to 
authorize  the  Commission,  without  further  notice  to  respondent,  to  proceed  in 
regular  course  on  the  charges  set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allegations  of  fact  set  forth 
in  the  complaint  and  not  to  contest  the  facts,  the  answer  may  consist  of  a 
statement  that  re.spondent  admits  all  the  material  allegations  of  fact  charged 
in  the  complaint  to  be  true.  Respondent  by  such  answer  shall  be  deemed  to 
have  waived  a  hearing  on  the  allegations  of  fact  set  forth  in  said  complaint 
and  to  have  authorized  the  Commission,  without  further  evidence,  or  other 
Intervening  procedure,  to  find  such  facts  to  be  true. 

Contemporaneously  with  the  filing  of  such  answer  the  respondent  may  give 
notice  in  writing  that  he  desires  to  be  heard  on  the  question  as  to  whether 
the  admitted  facts  constitute  the  violation  of  law  charged  in  the  comjilaint. 
Pursuant  to  such  notice,  the  respondent  may  file  a  brief,  directed  solely  to 
that  question,  in  accordance  with  Rule  XXIII. 

In  witness  whekeof  the  Federal  Trade  Commission  has  caused  this,  its  com- 
plaint, to  be  signed  by  its  Secretary,  and  its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C.  this  16th  day  of  October  A.  D.  1942. 

By  the  Commission. 

['seal]  Otts  B.  Johnson, 

Scc7-etary. 


United  States  of  Amekica 

before  federal  trade  commission 

Docket  No.  4852 

In  the  Matter  of  Capudine  Chemical  Company,  a  Corporation 

amended  complaint 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act,  and  by  virtue 
of  the  authority  vested  in  it  by  said  Act,  the  Federal  Trade  Commission,  having 
reason  to  believe  that  the  Capudine  Chemical  Company,  a  corporation,  hereinafter 
referred  to  as  respondent,  has  violated  the  provisions  of  said  Act,  and  it  appearing 
to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would  be  in  the 
public  interest,  hereby  issues  its  amended  complaint,  stating  its  charges  in  that 
respect  as  follows : 
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Paragraph  One:  Respondent,  Capudine  Chemical  Company,  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  tlie  laws  of  the  State  of  North 
Carolina,  with  its  principal  place  of  business  at  Raleigh,  in  said  State. 

Paragraph  Two:  Resix»ndent  now  and  for  some  time  last  past  has  been  engaged 
in  the  manufacture,  sale,  and  distribution  of  a  medicinal  preparation  known  and 
designated  as  "Hick's  Liquid  Capudine."  Respondent  causes  said  preparation, 
when  sold,  to  be  shipped  from  its  said  place  of  business  to  the  purchasers  thereof 
located  in  various  other  than  the  State  of  North  Carolina  and  in  the  District  of 
Columbia. 

Respondent  maintains,  and  at  all  times  mentioned  herein  has  maintained,  a 
course  of  trade  in  its  said  medicinal  preparation,  in  commerce  between  and  among 
the  various  States  of  the  United  States  and  in  the  District  of  Columbia. 

Paragraph  Three:  In  the  course  and  conduct  of  its  aforesaid  business,  re- 
spondent has  disseminated  and  is  now  disseminating  and  has  caused  and  is 
now  causing  the  dissemination  of  false  advertisements  concerning  its  said  product 
by  the  use  of  the  United  States  mails  and  by  varlouf?  means  in  commerce,  as 
commerce  is  defined  in  the  Federal  Trade  Commission  Act.  and  respondent  has 
disseminated  and  is  now  disseminating  and  has  caused  and  is  now  causing  the 
dissemination  of  false  advertisements  concerning  its  said  product  by  various 
means  for  the  purpose  of  inducing,  and  which  are  likely  to  induce  directly  or 
indirectly,  the  purchase  of  said  product  in  commerce,  as  commerce  is  defined 
in  the  Federal  Trade  Commission  Act. 

Among  and  typical  of  the  false,  misleading,  and  deceptive  statements  and 
representations  contained  in  said  false  advertisements  disseminated  and  caused 
to  be  disseminated  as  hereinafter  set  forth,  by  the  United  States  mails,  by  ad- 
vertisements inserted  in  newspapers  and  periodicals,  by  radio  continuities  and 
by  pamphlets,  circulars,  and  other  advertising  literature,  are  the  following: 

•'Soothes  the  nerves.  Relieves  that  tense  jittery  feeling.  Brings  relaxa- 
tion. Imparts  a  feeling  of  comfort  and  well-being.  Capudine  acts  fast  be- 
cause it's  liquid.  There  is  nothing  to  dissolve,  so  no  delay.  Reliable  because 
it  has  been  used  over  forty  years." 

"Capudine  soothes  tense  nerves,  relieves  pain  and  brings  restful  relaxa- 
tion." 

"  'Morning  after'  headache — no  need  to  go  through  the  day  with  a  'hang- 
over headache'  *  *  *.  jnst  take  liquid  Capudine  and  note  how  quickly 
head  clears,  pep  returns  and  nerves  are  calmed  and  steadied." 

"If  travel  causes  headache,  don't  let  it  ruin  your  trip.    Capudine  usually 
gives  quick  relief.     Better  still,  you  may  avoid  misery  by  taking  Capdine 
before  boarding  that  train,  bus,  boat,  or  plane." 
Paragraph  Four:  Through  the  use  of  the  statements  hereinabove  set  forth, 
and  others  similar  thereto  not  specifically  set  forth  herein,  all  of  which  purport 
to  be  descriptive  of  the  therapeutic  value  and  properties  of  respondent's  said 
preparation,  respondent  represents  that  the  use  of  its  preparation  "Capudine" 
relieves   tense,  jittery  nerves   and  brings   restful   relaxation   and   a   feeling  of 
comfort  and  well-being  ;  that  because  it  is  in  liquid  form  it  acts  more  quickly  than 
similar  remedies  in  other  forms ;  that  it  will  relieve  the  after  effects  of)  over- 
indulgence in  food   and   alcoholic   liquors  by   clearing  the  head,   calming  and 
steadying  the  nerves  and  restoring  energy ;  that  if  taken  before  travel  begins  it 
will  ward  off  so-called  travel  headache  and  will  relieve  headache  caused  by 
travel. 

Paragraph  Five:  The  aforesaid  representations  and  advertisements  used 
and  dis.seminated  by  respondent  are  gros.sly  exaggerated,  false  and  misleading. 
In  truth  and  in  fact,  the  u.<^e  of  respondent's  said  preparation  will  not  effectively 
relieve  tense,  jittery  nerves  nor  will  it  bring  restful  relaxation.  It  will  not  give 
materially  quicker  relief,  because  of  its  liquid  form,  than  similar  remedies  in 
other  forms.  It  will  not  relieve  the  after  effects  of  over-indulgence  in  food  or 
alcoholic  liquors  in  excess  of  providing  temporary  relief  from  the  usual  accom- 
panying headache.  The  administration  of  said  preparation  before  travel  cannot 
be  depended  upon  to  ward  off  so-called  travel  headache  nor  relieve  headache 
caused  by  travel. 

Paragraph  Six  :  Respondent's  advertisements,  disseminated  as  aforesaid,  con- 
stitute false  advertisements  for  the  further  reason  that  they  fail  to  reveal  facts 
material  in  the  light  of  such  representations  and  material  with  respect  to  con- 
sequences which  may  result  from  the  use  of  the  preparation  to  which  the  ad- 
vertisements relate,  under  the  conditions  prescribed  in  said  advertisements,  and 
under  such  conditions  as  are  customary  and  usual. 
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The  ingredients  of  respondent's  preparation  and  the  amount  of  the  principal 
ingredients  contained  in  a  recommended  dose  of  said  preparation  are  as  follows: 

Antipyrene 3      grains 

Potassium  bromide ----  'i^/2  grains 

Sodium  salicylate,   cafCeiue,  sodium,   bicarb.,   ammonia,   ammonium   carbonate. 

The  dosage  of  said  preparation  and  the  frequency  of  its  administration,  as 
recommended  on  the  label  of  the  container,  are  two  teaspoonfuls,  which  may  be 
repeated  in  three  or  four  hours,  not  more  than  two  doses  to  be  taken  in  twenty- 
tour  hours.  Its  continued  use  in  a  quantity  exceeding  the  recommended  dose, 
or  with  a  greater  frequency  than  that  recommended,  may  cause  skin  eruption, 
mental  derangement,  and  serious  blood  disturbances,  and  its  administration  to 
children  may  be  dangerous  and  injurious  to  health. 

The  respondent  represents  that  its  product  will  relieve  headache  and  other 
pains.  In  many  cases  the  headache  or  other  pain  will  persist  for  an  extended 
period  of  time  and  tend  to  recur  after  the  palliative  effect  of  an  analgesic  may 
have  worn  off.  The  palliative  effect  of  re.spondent's  product  does  not  extend 
over  a  period  exceeding  four  hours  for  each  prescribed  dose.  Because  of  these 
facts,  the  usual  and  customary  condition  in  cases  of  persistent  headache  or  other 
pain  is  and  will  be  that  there  will  exist  a  tendency  for  the  sufferer  to  take  more 
frequent  and  larger  doses  than  prescribed.  Such  increased  use  will  in  itself 
tend  to  cause  headache,  creating  a  tendency  to  take  additional  and  more  frequent 
doses.  Respondent's  advertisements  contain  no  caution  or  warning  against  use 
of  its  product  in  greater  amount  or  with  greater  frequency  than  as  stated  on 
the  label. 

Paragraph  Seven  :  The  use  by  respondent  of  the  foregoing  false,  deceptive, 
and  misleading  advertisements,  statements,  and  representations  has  had,  and 
now  has,  the  capacity  and  tendency  to  and  does  mislead  and  deceive  a  sub- 
stantial portion  of  the  purchasing  public  into  the  erroneous  and  mistaken 
belief  that  said  advertisements,  statements,  and  representations  are  true  and 
that  said  preparation  is  safe  and  harmless  for  use  under  the  conditions  pre- 
scribed in  respondent's  advertisements,  and  under  such  conditions  as  are 
customary  and  usual,  and  to  induce  a  substantial  portion  of  the  public,  because 
of  such  erroneous  and  mistaken  belief,  to  purchase  respondent's  said  medicinal 
preparation. 

Paragraph  Eight:  The  acts  and  practices  of  the  respondent,  as  herein  al- 
leged, are  all  to  the  prejudice  and  injury  of  the  public  and  constitute  unfair 
and  deceptive  acts  and  practices  in  commerce  within  the  intent  and  meaning 
of  the  Federal  Trade  Commission  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission  on  this 
30th  day  of  January  A.  D.  1943,  issues  its  amended  complaint  against  said 
respondent. 

NOTICE 

Notice  is  hereby  given  you,  Capudine  Chemical  Company,  a  corporation,  re- 
spondent herein,  that  the  5th  day  of  March  A.  D.  1943,  at  2  o'clock  in  the 
'.afternoon,  is  hereby  fixed  as  the  time,  and  the  offices  of  the  Federal  Trade 
Commission  in  the  city  of  Washington,,  D.  C,  as  the  place,  when  and  where  a 
hearing  will  be  had  on  the  cliarges  set  forth  in  this  amended  complaint,  at 
which  time  and  place  you  will  have  the  right,  under  said  Act  to  appear  and 
show  cause  why  an  order  should  not  be  entered  by  said  Commission  requiring 
you  to  cease  and  desist  from  the  violations  of  the  law  charged  in  the  amended 
complaint. 

You  are  notified  and  required,  on  or  before  the  twentieth  day  after  service 
upon  you  of  this  amended  complaint,  to  file  with  the  Commission  an  answer  to 
the  amended  complaint.  If  answer  is  filed  and  if  your  appearance  at  the  place 
and  on  the  date  above  stated  be  not  required,  due  notice  to  that  effect  will  be 
given  you.  The  Rules  of  Practice  adopted  by  the  Commission  with  respect  to 
answers  or  failure  to  appear  or  answer  (Rule  IX)  provide  as  follows  : 

In  case  of  desire  to  contest  the  proceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the  complaint,  file  with  the  Commission 
an  answer  to  the  complaint.  Such  answer  shall  contain  a  concise  state- 
ment of  the  facts  which  constitute  the  ground  of  defense.  Respondent  shall 
specifically  admit  or  deny  or  explain  each  of  the  facts  alleged  in  the  com- 
plaint, unless  respondent  is  without  knowledge,  in  which  case  respondent 
shall  so  state. 
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Failure  of  the  respondent  tc»  file  answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and  place  fixed  for  hearing  shall  be  deemed  to 
authorize  the  ("onnnission,  without  further  notice  to  respondent,  to  proceed 
in  regular  course  on  tlie  charges  set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allegations  of  fact  set 
forth  in  the  complaint  and  not  to  contest  the  facts,  the  answer  may  consist 
of  a  statement  that  respondent  admits  all  the  material  allegations  of  fact 
charged  in  he  complaint  to  be  true.  Respondent  b.v  such  answer  shall  be 
deemed  to  have  waived  a  hearing  on  the  allegations  of  fact  set  forth  in  said 
complaint  and  to  have  authorized  the  Commission,  without  further  evidence, 
or  other  intervening  procedux'e,  to  find  such  facts  to  be  true. 

Contemporaneously  with  the  filing  of  such  answer  the  respondent  may 
give  notive  in  writing  that  he  desires  to  l)e  heard  on  the  question  as  to 
whether  the  admitted  facts  constitute  the  violation  of  law  charged  in  the 
complaint.  Pursuant  to  such  notice,  the  respondent  may  file  a  brief,  directed 
solely  to  that  question,  in  accordance  with  Rule  XXIII. 

In  witness  whekeof,  the  Federal  Trade  Commission  has  caused  this, 
Its  amended  complaint,  to  be  signed  by  its  Secretary  and  its  official  seal  to  be 
hereto  affixed,  at  Washington,  D.  C,  this  30th  day  of  January  A.  D.  1943. 

By  the  Commission. 

[seal]  Otis  B,  Johnson, 

Secretary. 


United  States  of  America 

before  fedekvu:>  trade  commission 

Docket  No.  4854 

In  the  Matter  of  Emerson  Drug  Compant,  a  Corporation 

complaint 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act,  and  by 
virtue  of  the  authority  vested  in  it  by  said  Act,  the  Federal  Trade  Commission, 
having  reason  to  believe  that  Emerson  Drug  Company,  a  corporation,  herein- 
after referred  to  as  respondent,  has  violated  the  provisions  of  said  Act,  and 
it  appearing  to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would 
be  in  the  public  interest,  hereby  issues  its  complaint,  stating  its  charges  in 
that  respect  as  follows  : 

Paragraph  Oxf;  :  Respondent,  Emerson  Drug  Company,  is  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Maryland, 
"with  its  principal  office  and  place  of  business  located  at  Bromo-Seltzer  Tower 
Building,  Baltimore,  Maryland. 

Paragraph  Two:  Respondent  is  now  and  for  some  time  last  i>ast,  has  been, 
engaged  in  the  manufacture,  sale  and  distribution  of  a  medicinal  preparation 
linown  and  designated  as  "Bromo-Seltzer."  Respondent  causes  said  preparation, 
-when  sold,  to  be  shipped  from  its  said  place  of  business  in  the  State  of  Maryland 
and  from  warehouses  in  various  States,  to  the  purchasers  thereof  located  in 
various  States  other  than  the  States  of  origin  of  such  shipments  and  in  the 
District  of  Columbia. 

Respondent  maintains,  and  all  times  mentioned  herein  has  maintained,  a 
course  of  trade  in  its  said  medicinal  preparation,  in  commerce  betWeen  and 
among  the  various  States  of  the  United  States  and  in  the  District  of  Columbia. 

Paragraph  Three:  In  the  course  and  conduct  of  its  aforesaid  business  the 
re.spondent  has  disseminated  and  is  now  disseminating  and  has  caused  and  is 
now  causing  the  dissemination  of  false  advertisements  concerning  its  said  product 
by  use  of  the  United  States  mails  and  by  various  other  means  in  commerce,  as 
commerce  is  defined  in  the  Federal  Trade  Commission  Act  and  resiwndent  has 
disseminated  and  is  now  disseminating  and  has  caused  and  is  now  causing  the 
dissemination  of  false  advertisements  concerning  its  said  product  by  various 
means  for  the  purpose  of  inducing,  and  which  are  likely  to  induce,  directly  or 
indirectly,  the  purchase  of  said  pi'oduct  in  commerce,  as  commerce  is  defined 
in  the  Federal  Trade  Commission  Act. 

Among  and  typical  of  the  false,  misleading,  and  deceptive  statements  and 
representations  contained  in  said  false  advertisements  disseminated  and  caused 
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to  be  disseminated  as  liereinabove  set  forth  by  the  United  States  mails,  bj^ 
advertisements  inserted  in  newspapers  and  periodicals  and  by  pami)hlets,  circu- 
lars, and  other  advertising  literature,  are  the  following: 

"Fight  lieadaches  3  ways :  a  headache  disturbs  your  nervous  system ;  with 
jumpy  nerves  often  goes  an  upset  stomach  ;  in  turn  affecting  the  pain  in 
your  head — tlius  making  a  vicious  circle." 

"Brorao-Seltzer  helps  stop  pain,  calm  nerves,  settle  the  stomach." 

"Don't  just  'deaden'  a  headache — Bromo-Seltzer  gives  3-way  relief — 
it  helps  settle  the  stomach,  calm  the  nerves  in  addition  to  relieving  the 
pain." 

"Why  not  avoid  morning-after  misery?  Try  this  simple  before  and  after 
way — before  bedtime,  take  Bromo-Seltzer  to  coimteract  the  effects  of  over- 
indulgence. While  you  are  sleeping,  it  settles  your  upset  stomach,  soothes 
jittery  nerves  and  Alkalizes  !  After  waking,  another  Bromo-Seltzer  re- 
lieves tlie  effects  of  fatigue  caused  by  late  bedtime.  You  feel  refreshed, 
more  alert." 

"*  *  *  it  not  only  quickly  relieves  that  pain  of  headaches  but  gives 
you  3  important  EXTRA  benefits.  1 :  Settles  sickish  upset  stomach.  2 : 
Calms  jittery  nerves.     3  :  Helps  you  feel  more  alert." 

"It    alkalizes— reduces    the   excess    acidity    caused   by    over-indulgence."' 

Pabageaph  Foue  :  Through  the  use  of  the  statements  hereinabove  set  forth, 
and  others  similar  thereto  not  specifically  set  forth  herein,  all  of  which  purport 
to  be  descriptive  of  the  therapeutic  value  and  properties  of  the  respondent's 
said  pi'eparation,  respondent  represents  that  over-indulgence  in  food  or  drink 
causes  excess  acidity  in  the  system  and  that  the  use  of  its  said  preparation 
counteracts  the  effects  of  over-indulgence  in  food  or  drink,  reduces  excess 
acidity  and  alkalizes  the  system ;  that  It  will  calm  and  soothe  the  nerves :  that 
it  settles  a  sickish  or  upset  stomach,  relieves  the  effects  of  fatigue  caused  by 
loss  of  sleep  and  rest  and  will  make  one  feel  refreshed  and  more  alert. 

Paragraph  Five  :  The  aforesaid  representations  and  advertisements  used  and 
disseminated  by  respondent  are  grossly  exaggerated,  false  and  misleading. 

In  truth  and  in  fact,  over-indulgence  in  food  or  drink  will  not  cause  excess 
acidity  in  the  system  and  the  use  of  respondents  preparation  will  not  counteract 
the  effects  of  over-indulgence  in  food  or  drink  and  will  not  reduce  excess  acidity 
or  alkalize  the  system.  It  will  not  calm  and  soothe  the  nerves.  It  will  not 
settle  a  sickish  or  upset  stomach,  relieve  the  effects  of  fatigue  caused  by  loss 
of  sleep  and  rest  and  will  not  make  one  feel  refreshed  and  more  alert. 

Paragraph  Six  :  Respondent's  advertisements,  disseminated  as  aforesaid,  con- 
stitute false  advertisements  for  the  further  reason  that  they  fail  to  reveal 
facts  material  in  the  light  of  such  representations  or  material  with  I'espect  to 
consequences  which  may  result  from  the  use  of  the  preparation  to  which  the 
advertisements  relate,  under  the  conditions  prescribed  in  said  advertisements,  or 
under  such  conditions  as  are  customary  and  usual.  The  ingredients  of  Bromo- 
Seltzer  and  the  amount  of  each  contained  in  a  heaping  teaspoonful,  are  as 
follows : 

Acetanilid 21/2  gr. 

Sodium    Bromide 5  gr.. 

Caffeine    (alkaloid) 0.9  gr.. 

An  effervescent  base. 

The  dosage  of  Bromo-Seltzer  and  the  frequency  of  its  administration.  aS' 
recommended  on  the  label  of  the  container,  are  one  heaping  teaspoonful,  which 
may  be  repeated  after  three  hours,  not  exceeding  two  doses  in  24  hours.  Its 
continued  use  in  a  quantity  exceeding  the  recommended  dose,  or  with  a  greater 
frequency  than  the  recommended  frequency  may  cause  dependence  upon  the 
drug,  skin  eruptions,  mental  derangement,  and  collaijse,  and  its  administration 
to  chilldren  may  be  dangerous  an  injurious  to  health.  Respondents  advertise- 
ments contain  no  warnings  or  statements  revealing  the  potential  danger  of  the 
excessive  use  of  its  said  pi-eparation  with  respect  to  eitliev  the  dosage  or  fre- 
quency of  use  and  such  failure  has  the  tendency  and  capacity  to  lead  and  leads 
the  public  to  believe  that  said  preparation  may  be  safely  taken  in  such  amounts 
and  with  such  frequency  as  may  be  necessary  to  accomplish  the  represented  and 
desired  results. 
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Paragraph  Seven  :  The  ase  by  the  respondent  of  the  foref?oing  false,  deceptive, 
and  misleading  statements  and  representations  has  had,  and  now  has,  the  capa- 
city and  tendency  to  and  does  nuslead  and  deceive  a  substantial  portion  of  tlie 
purchasing  public  into  tlie  erroneous  and  mistaken  belief  that  said  statements 
and  representations  are  true,  and  that  said  preparation  is  entirely  safe  and 
liarmless  for  use,  under  the  conditions  prescribed  in  respondents  advertisements, 
or  imder  such  conditions  as  are  customary  and  usual,  and  to  induce  a  substan- 
tial portion  of  the  public,  because  of  such  erroneous  and  mistaken  belief,  to  pur- 
chase respondent's  said  medicinal  preparation. 

Paragraph  Eight  :  The  acts  and  practices  of  the  respondent,  as  herein  al- 
leged, are  all  to  the  prejudice  and  injury  of  the  public  and  constitute  unfair  and 
deceptive  acts  and  practices  in  commerce  within  the  intent  and  meaning  of  the 
Federal  Ti-ade  Commission  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission  on  tliis 
16th  day  of  October  A.  D.  1942,  issues  its  complaint  against  said  respondent. 


Notice  is  hereby  given  you,  Emerson  Drug  Company,  a  corporation,  respondent 
herein,  that  the  20th  day  of  November  A.  D.  1942,  at  ^o'clock  in  the  afternoon 
is  hereby  fixed  as  the  time,  and  the  offices  of  the  Feaeral  Trade  Commission 
in  the  city  of  Washington,  D.  C,  as  the  place,  when  and  where  a  hearing  will 
be  had  on  the  charges  set  forth  in  this  complaint,  at  which  time  and  place 
you  will  have  the  right,  under  said  Act,  to  appear  and  show  cause  why  an  order 
should  not  be  entered  l)y  said  Commission  requiring  you  to  cease  and  desist 
from  the  violations  of  the  law  charged  in  the  complaint. 

You  are  notified  and  required,  on  or  before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with  the  Commission  an  answer  to  the  com- 
plaint. If  answer  is  filed  and  if  your  appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice  to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  l)y  the  Commission  with  respect  to  answers  or  failure 
to  appear  or  answer  (Rule  IX)  provide  as  follows: 

In  case  of  desire  to  contest  the  proceeding  the  respondent  shall,  within 
twenty  (20)  days  from  tlie  .service  of  the  complaint,  file  with  the  Commission 
an  answer  to  the  complaint.  Such  answer  shall  contain  a  concise  statement 
of  the  facts  which  constitute  the  ground  of  defense.  Respondent  shall 
specifically  admit  or  deny  or  explain  each  of  the  facts  alleged  in  the  com- 
plaint, unless  resiwndent  is  without  knowledge,  in  which  case  respondent 
shall  so  state. 
******* 

Failure  of  the  respondent  to  file  answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and  place  fixed  for  hearing  shall  be 
deemed  to  authorize  the  Commission,  without  further  notice  to  respondent, 
to  proceed  in  regular  course  on  the  charges  set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allegations  of  fact  set 
forth  in  the  complaint  and  not  to  contest  the  facts,  the  answer  may  consist 
of  a  statement  that  respondent  admits  all  the  material  allegations  of  fact 
charged  in  the  complaint  to  be  true.  Respondent  by  such  answer  shall  be 
deemed  to  have  waived  a  hearing  on  the  allegations  of  fact  set  forth  in 
said  complaint  and  to  have  authorized  the  Commission,  without  further 
evidence,  or  other  intervening  procedure,  to  find  such  facts  to  be  true. 

Contemporaneously  with  the  filing  of  such  answer  the  respondent  may 
give  notice  in  writing  that  he  desires  to  be  heard  on  the  question  as  to 
w^hether  the  admitted  facts  constitute  the  violation  of  law  charged  in  the 
complaint.  Pursuant  to  such  notice,  the  respondent  may  file  a  brief,  directed 
.solely  to  that  question,  in  accordance  with  Rule  XXIII. 

In  witness  whereof,  the  Federal  Trade  Commission  has  caused  this,  its  com- 
plaint, to  be  signed  by  its  Secretary,  and  its  official  seal  to  be  hereto  affixed, 
at  Washington,  D.  C,  this  16th  day  of  October  A.  D.  1942. 

By  the  Commission. 

[ SEAL] 

Otis  B.  Johnson, 

Secretari/. 
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United  States  of  America 

befoiie  fedeeal  trade  commission 

Docket  No.  4854 

In  the  Matter  of  Emerson  Drug  Cojlpany,  a  Corporation 

amended  complaint 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act.  and  by  virtue- 
of  the  authority  vested  in  it  by  said  Act,  the  Federal  Trade  Commission,  having 
reason  to  believe  that  Emerson  Di'ug  Company,  a  corporation,  hereinafter  re- 
ferred to  as  respondent,  has  violated  the  provisions  of  said  Act.  and  in  appear- 
ing to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would  be  in 
the  public  interest,  hereby  issues  its  amended  complaint  stating  its  charges  in 
that  respect  as  follows: 

Paragraph  One  :  Respondent,  Emerson  Drug  Company,  is  a  corporation  or- 
ganized and  existing  under  and  by  virture  of  the  laws  of  the  State  of  Maryland 
with  its  principal  office»and  place  of  business  located  at  Bromo-Seltzer  Tower 
Building,  Baltimore,  Maryland. 

Paragraph  Two  :  Respondent  is  now  and  for  some  time  last  past,  has  been, 
engaged  in  the  manufacture,  sale  and  distribution  of  a  medicinal  preparation; 
known  as  designated  as  "Bromo-Seltzer."  Respondent  causes  said  preparation, 
when  sold,  to  be  shippend  from  its  said  place  of  business  in  the  State  of  Mary- 
land and  from  warehouses  in  various  States,  to  the  purchasers  thereof  located  in 
various  States  other  than  the  States  of  origin  of  such  shipments  and  in  the 
District  of  Columbia. 

Respondent  maintains,  antl  all  times  mentioned  herein  has  maintained,  a  course 
of  trade  in  its  said  medicinal  prepaiation,  in  commerce  between  and  among  the 
various  States  of  the  United  States  and  in  tlie  District  of  Columbia. 

Paragraph  Three  :  In  the  course  and  conduct  of  its  aforesaid  business  the 
respondent  has  disseminated  and  is  now  disseminating  and  has  caused  and  is  now 
causing  the  dissemination  of  false  advertisements  concerning  its  said  product  by 
use  of  the  United  States  mails,  and  by  various  means  in  commerce,  as  commerce  is 
defined  in  the  Federal  Trade  Commission  Act,  and  respondent  has  disseminated 
and  is  now  disseminating  and  has  caused  and  is  now  cansing  the  dissemination  of 
false  advertisements  concerning  its  said  product  by  various  means  for  the  purpose 
of  inducing,  and  which  are  likely  to  induce,  directly  or  indirectly,  the  purchase 
of  said  product  in  commerce,  as  commerce  is  defined  in  the  Federal  Trade  Com- 
mission Act. 

Among  and  typical  of  the  false,  misleading,  and  deceptive  statements  and  repre- 
sentations contained  in  said  false  advertisements  disseminated  and  caused  to  be 
disseminated  as  hereinabove  set  forth  by  the  United  States  mails,  by  advertise- 
ments inserted  in  newspapers  and  periodicals  and  by  pamphlets,  circulars,  and 
other  advertising  literature,  are  the  following: 

"Fight  headaches  3  ways :  a  headache  disturbs  your  nervous  system ; 
with  jumpy  nerves  often  goes  an  upset  stomach ;  in  turn  affecting  the  pain 
in  your  head — thus  making  a  vicious  circle." 

"Bromo-Seltzer  helps  stop  pain,  calm  nerves,  settles  the  stomach." 

"Don't  just  'deaden'  a  headache — Bromo-Seltzer  gives  .S-way  relief — it 
helps  settle  the  stomach,  calm  the  nerves  in  addition  to  relieving  the  pain." 

"Why  not  avoid  morning-after  misery?  Try  this  simple  before  and  after 
way — before  bed  time,  take  Bromo-Seltzer  to  counteract  the  effects  of  over-- 
indulgence.  While  you  ai"e  sleeping,  it  settles  your  upset  stomach,  soothes 
jittery  nerves  and  ALKALIZES  !  After  waking,  another  Bromo-Seltzer  re- 
lieves the  effects  of  fatigue  caused  by  late  bed  time.  You  feel  refreshed,  more 
alert." 

"  *  *  *  it  not  only  quickly  relieves  tliat  pain  of  headaches  but  gives 
you  3  important  EXTRA  benefits.  1:  Settles  sickish  upset  stomach.  2: 
Calms  jittery  nerves.    3:     Helps  you  feel  more  alert." 

"It  alkalizes — reduces  the  excess  acidity  caused  by  overindulgence." 

Paragraph  Fotr;  Through  the  use  of  the  statements  hereinabove  set  forth,  and 
others  similar  thereto  not  specifically  set  forth  herein,  all  of  which  purport  to  be 
descriptive  of  the  therapeutic  value  and  properties  of  the  respondent's  said 
preparation,  respondent  represents  that  overindulgence  in  food  or  drink  causes 
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excess  acidity  in  the  system  and  that  the  use  of  its  said  preparation  counteracts 
the  effects  of" overindulgence  in  food  or  drink,  reduces  excess  acidity  and  alkalizes 
the  system ;  that  it  will  calm  and  soothe  the  nerves ;  that  it  settles  a  sickish  or 
upset  stomach,  relieves  the  effects  of  fatigue  caused  by  loss  of  sleep  and  rest  and 
will  make  one  feel  refreshed  and  more  alert. 

Paragraph  Five:  The  aforesaid  representations  and  advertisements  used  and 
disseminated  by  respondent  are  grossly  exaggerated,  false  and  misleading. 

In  truth  and  in  fact,  overindulgence  in  food  or  drink  will  not  cause  excess 
acidity  in  the  system  and  the  use  of  respondent's  preparation  will  not  counteract 
the  effects  of  overindulgence  in  food  or  drink  and  will  not  reduce  excess  acidity 
or  alkalize  the  system.  It  will  not  calm  and  soothe  the  nerves.  It  will  not 
settle  a  sickish  or  upset  stomach,  relieve  the  effects  of  fatigue  caused  by  loss  of 
sleep  and  rest  and  will  not  make  one  feel  refreshed  and  more  alert. 

Paragraph  Six  :  Respondent's  advertisements,  disseminated  as  aforesaid,  con- 
stitute false  advertisements  for  the  further  reason  that  they  fail  to  reveal  facts 
material  in  the  light  of  such  representations  or  material  with  resiiect  to  conse- 
quences which  may  result  from  the  use  of  Bromo-Seltzer  under  the  conditions 
prescribed  in  said  advertisements,  and  under  such  conditions  as  are  customary 
and  usual. 

The  ingredients  of  Bromo-Seltzer  and  the  amount  of  each  contained  in  a  heap- 
ing teaspoonful,  are  as  follows : 

Acetanilid 2V2  grains- 
Sodium  Bromide 5       grains 

Caft'eine    (alkaloid) 0.9  grains-. 

An  effervescent  base. 

The  dosage  of  Bromo-Seltzer  and  the  frequency  of  its  administration  recom- 
mended on  the  label  of  the  container,  are  one  heaping  teaspoonful,  which  may  be 
repeated  after  three  hours,  not  exceeding  two  doses  in  24  hours.  Its  continued 
iise  in  a  quantity  exceeding  the  recommended  dose,  or  with  a  greater  frequency 
than  the  recommended  frequency,  may  cause  dependence  upon  the  drug,  skin 
eruptions,  mental  derangement  and  collap.se,  and  its  administration  to  children 
may  be  dangerous  and  injurious  to  their  health. 

The  resixmdent  represents  that  its  product  will  relieve  headaches  and  other- 
pains.  In  many  cases  the  lieadache  or  other  pain  will  persist  for  an  extended 
period  of  time  and  tend  to  recur  after  the  palliative  effect  of  an  analgesic  may 
have  worn  off.  The  palliative  effect  of  re.spondent's  product  does  not  extend 
over  a  period  exceeding  four  hours  for  each  prescribed  dose.  Because  of  these 
facts,  the  usual  and  customary  condition  in  cases  of  i)ersistent  headache  or  other 
pain  is  and  will  be  that  there  will  exist  a  tendency  for  the  sufferer  to  take  moi'e 
frequent  and  larger  doses  than  prescribed.  Such  increased  use  will  in  itself 
tend  to  cause  headache  creating  a  tejidency  to  take  additional  and  more  frequent 
doses.  Respondent's  advertisements  contain  no  caution  or  warning  against  use 
of  its  product  in  greater  amount  or  greater  frequency  than  as  stated  on  the  label. 

Paragr.vph  Seven  :  The  use  by  the  respondent  of  the  foregoing  false,  deceptive, 
and  misleading  advertisements,  statements  and  representations  has  had,  and  now 
has.  the  capacity  and  tendency  to  and  does  mislead  and  deceive  a  substantial 
portion  of  the  purchasing  public  into  the  erroneous  and  mistaken  belief  that 
said  advertisements,  statements,  and  representations  are  true,  and  that  said 
preparation  is  safe  and  harmless  for  children,  and  harmless  for  use  under  the 
conditions  prescribed  in  respondents  advertisements,  and  under  such  conditions 
as  are  customary  and  usual,  and  to  induce  a  substantial  portion  of  the  public, 
because  of  such  erroneous  and  mistaken  belief,  to  purchase  respondent's  said 
medicinal  preparation. 

Paragraph  Eight  :  The  acts  and  practices  of  the  respondent,  as  herein  alleged, 
are  all  to  the  prejudice  and  injury  of  the  public  and  constitute  unfair  and  decep- 
tive acts  and  practices  in  commerce  within  the  intent  and  meaning  of  the  Federal 
Trade  Commission  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission  on  this 
30th  day  of  January,  A.  D.  1943,  issues  its  amended  complaint  against  said 
respondent. 

notice 

Notice  is  herelw  given  vou,  Emerson  Drug  Company,  a  corporation,  respondent 
herein,  that  the  5th  dav"  of  March.  A.  D.  1943,  at  2  o'clock  in  the  afternoon  is 
hereby  fixed  as  the  time,  and  the  offices  of  the  Federal  Trade  Commission  in  the 
city  of  Washington,  D.  C,  as  the  place,  when,  and  where  a  hearing  will  be  had 
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on  the  charges  set  forth  in  this  amended  complaint,  at  which  time  and  place  you 
will  have  the  right,  under  said  Act,  to  appear  and  show  cause  why  an  order 
should  not  be  entered  by  said  Commission  requiring  you  to  cease  and  desist 
from  the  violations  of  the  law  charged  in  the  amended  complaint. 

You  are  notified  and  required,  on  or  before  the  twentieth  day  after  service  upon 
you  of  this  amended  complaint,  to  file  with  the  Commission  an  answer  to  the 
amended  complaint.  If  answer  is  filed  and  if  your  appearance  at  the  place  and 
on  the  date  above  stated  be  not  required  due  notice  to  that  effect  will  be  given 
you.  The  Rules  of  Practice  adopted  by  the  Commission  with  resiiect  to  answers 
or  failure  to  appear  or  answer  (Rule  IX)  provide  as  follows  : 

In  case  of  desire  to  contest  the  proceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the  complaint,  file  with  the  Commission 
an  answer  to  the  complaint.  Such  answer  shall  contain  a  concise  statement 
of  the  facts  which  constitute  the  ground  of  defense.  Respondent  shall 
specifically  admit  or  deny  or  explain  each  of  the  facts  alleged  in  the  com- 
plaint, unless  respondent  is  without  knowledge,  in  which  case  respondent 
shall  so  state. 
*  *  *  *  *  *  * 

Failure  of  the  respondent  to  file  answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and  place  fixed  for  hearing  shall  be  deemed 
to  authorize  the  Commission,  without  further  notice  to  respondent,  to  pro- 
ceed in  regular  course  on  the  charges  set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allegations  of  fact  set  forth 
in  the  complaint  and  not  to  contest  the  facts,  the  answer  may  consist  of  a 
statement  that  respondent  admits  all  the  material  allegations  of  fact  charged 
in  the  complaint  to  be  true.  Respondent  by  such  answer  shall  be  deemed 
to  have  waived  a  hearing  on  the  allegations  of  fact  set  forth  in  said  com- 
plaint and  to  have  authorized  the  Commission,  without  further  evidence,  or 
other  intervening  procedure,  to  find  such  facts  to  be  true. 

Contemporaneously  with  the  filing  of  such  answer  the  respondent  may 
give  notice  in  writing  that  he  desires  to  be  heard  on  the  question  as  to 
whether  the  admitted  facts  constitute  the  violations  of  law  charged  in  the 
complaint.  Pursuant  to  such  notice,  the  respondent  may  file  a  brief,  directed 
solely  to  that  question,  in  accordance  with  Rule  XXIII. 

In  witness  whereof,  the  Federal  Trade  Commission  has  caused  this,  its 
amended  complaint,  to  be  signed  by  its  Secretary,  and  its  official  seal  to  be  hereto 
affixed,  at  Washington,  D.  C,  this  30th  day  of  January,  A.  D.  1943. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 


United  States  of  America 
before  federal  trade  commission 

Docket  No.  5038 


In  the  Matter  of  the  Labned  Corp.,  a  Corporation,  and  Hill  Blackett  and 
Glen  Sample,  Individuals  and  Copartners  Trading  as  Blackett-Sample- 
Hummert 

complaint 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act,  and  by 
virtue  of  the  authority  vested  in  it  by  said  Act,  the  Federal  Trade  Commission, 
having  reason  to  believe  that  Wyeth  Chemical  ( Vimpany,  a  corporation,  and  Hill 
Blackett  and  Glen  Sample,  individuals  and  copartners  trading  as  Blackett- 
Sample-Hummert,  hereinafter  referred  to  as  respondents,  have  violated  the  pro- 
visions of  said  Act,  and  it  appearing  to  the  Conunission  that  a  proceeding  by  it 
in  respect  thereof  would  be  in  the  public  interest,  hereby  issues  its  complaint, 
stating  its  charges  in  that  respect,,  as  follows: 

PARACiR-\PH  One  :  Respondent,  Wyeth  Chemical  Company,  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and  place  of  business  located  at  257  Cornelison  Avenue, 
city  of  Jersey  City,  State  of  New  Jersey. 
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Respondents,  Hill  Blaekett  and  Glen  Sample,  are  individuals  and  copartners 
trading  as  Blackett-Samiile-Humniert,  with  their  principal  office  and  place  of 
business  located  at  221  North  LaSalle  Street,  city  of  Chicago,  State  of  Illinois. 

Pab-\c.rapi-i  Two:  Kespond^MiI,  Wyeth  Chemical  Company,  is  now  and  has  been 
continuously  for  several  years  last  past,  engaged  in  the  business  of  offering  for 
sale  and  selling  In  commerce,  as  herein  set  out,  a  medicinal  preparation,  which 
is  designated  "Hill's  Cold  Tablets,"'  and  recommended  as  a  remedy  for  colds  and 
its  symptoms. 

Respondents  Hill  Blaekett  and  Glen  Sample,  individuals  and  copartners  trad- 
ing as  lilackett-Semple-IIummert,  a  c<)i)artnership.  are  now,  and  have  been  con- 
tiiuumsly  for  several  years  last  past,  engaged  in  the  advertising  business.  Dur- 
ing snid  time  said  respondents  have  b;'en,  and  are  now,  employed  by  the  respond- 
ent. Wyeth  Chemical  Company,  as  its  advertising  agent  in  the  dissemination 
of  advi'rtisements  of  Hill's  Cold  Tablets  by  means  of  radio  broadcasts  and 
through  other  media  of  general  circulation  and  distribution,  including  the  various 
advertisements  hereinafter  set  forth. 

Paraor-Vpfi  Three:  Respondent,  Wyeth  Chemical  Company,  being  engaged  in 
business  as  aforesaid,  has  caused  and  causes  said  product  known  as  Hill's  Cold 
Tablets  when  sold,  to  be  transported  from  its  principal  place  of  business,  located 
in  the  city  of  Jersey  City,  State  of  New  Jersey,  to  purchasers  thereof  located 
at  points  in  various  States  of  the  United  States  other  than  the  State  from 
which  said  shipments  are  made,  and  in  the  District  of  Columbia.  Said  respond- 
ent, at  all  times  herein  mentioned,  has  maintained  and  now  maintains  a  course 
of  trade  in  commerce  in  said  product  so  distributed  and  sold  by  it  between  and 
among  the  various  States  of  the  United  States  and  in  the  District  of  Columbia. 

Par.\cr\ph  Four:  In  the  course  ard  conduct  of  the  aforesaid  business,  the 
respondents  have  disseminated  and  are  now  disseminating,  and  have  caused 
and  are  now  causing  the  dissemination  of.  false  advertisements  concerning  said 
products  by  the  United  States  mails  and  by  various  other  means  in  commerce, 
as  commerce  is  defined  in  the  F  nleral  Trade  Commission  Act;  and  respondents 
have  .-il.so  di  snmirated  ;  nd  are  now  disseminating,  and  have  caused  and  are 
now  (-ausing  the  di^snnination  o",  false  adverrisements  concerning  said  product, 
by  various  meaTis,  for  the  purpose  of  inducing,  and  which  are  likely  to  induce, 
directly  or  indirectly,  the  purchase  of  said  product  in  commerce,  as  commerce 
is  defined  in  the  Federal  Trade  Commission  Act. 

Among  and  typical,  but  not  all-inclusive,  of  the  false,  misleading,  and  decep- 
tive statements  and  representations  contained  in  said  advertisements  dissemi- 
nated and  caused  to  be  disseminated,  as  hereinabove  set  out  by  the  United 
States  mails,  by  advertising  in  newspapers,  magazines,  and  periodicals  having 
a  general  circulation,  by  pamphlets,  booklets,  cards,  and  other  printed  or  written 
matter,  by  radio  broadcasts,  and  by  various  other  means,  as  aforesaid,  are  the 
following: 

"When  you're  catching  cold,  keep  in  mind  that  by  doing  one  simple  thing 
you  can  quickly  relieve  your  discomfort,  largely  escape  the  aches,  pains, 
and  soreness  that  make  you  feel  so  miserable. 

"Thousands  know  this  way  and  say  there  is  nothing  like  it  for  getting 
quick  relief.  What  you  do  is  simply  this :  The  moment  you  feel  a  cold  coming 
on,  get  Hill's  Cold  Tablets  from  any  druggist.  Take  two  at  once,  with  a 
glass  of  water.  You  should  feel  better  almost  at  once.  After  that,  take 
just  one  Hill's  Tablet  at  each  mealtime  and  at  bedtime  until  the  symptoms 
of  your  cold  disappear. 

"Hill's  Cold  Tablets  act  almost  instantly  to  bring  woTulerful  relief  from 
annoying  cold  symptoms." 

"Here  is  a  way  to  get  quick  relief  from  the  symptoms  of  a  cold.  A  way 
that  eases  the  aches  and  pains,  acts  to  reduce  fever,  relieves  your  discomfort 
in  a  remarkably  shoit  time." 

"To  get  prompt  and  effective  relief  from  the  symptoms  of  a  common  cold — 
simply  take  Hill's  Cold  Tablets.  Be  sure  to  do  this  at  first  sign  of  a  cold, 
for  Hill's  Cold  Tablets  contain  the  very  medicinal  agents  you  need  for  quick 
I'elief.  Among  them  are  quinine  to  reduce  fever,  acetanilid  to  ease  aches 
and  pains,  and  cascara.  Thus  completing  the  treatment  of  cold  symptoms. 
This  remarkable  combination  of  medicinal  ingredients  gives  all-around 
action,  quick  results,  real  relief  from  your  discomfort.  So  next  time  you're 
catching  cold  take  Hill's  Cold  Tablets  at  once.    You'll  feel  better  in  a  hurry." 
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"What  yon  do  is  simply  this :  At  first  sign  of  a  cold,  take  two  Hill's  Tablets 
with  a  full  glass  of  water.  Then,  after  that,  take  only  one  Hill's  Tablet  at 
each  mealtime  and  at  bedtime.  Do  this  until  the  symptoms  of  your  cold 
disapijear." 

"So  try  this  way  next  time  you're  catching  cold.  Get  Hill's  Cold  Tablets 
at  any  druggists  *  *  *  take  ac-c-ording  to  directions  on  the  famous  red 
tin  box.  And  relieve  the  annoying  symptoms  of  your  cold  almost  before  they 
get  started." 

"I  am  going  to  tell  you  of  a  way  that  thousands  know  from  experience 
works  wonders  in  combatting  the  annoying  symptoms  of  a  cold. 

"It's  a  remarkable  preparation  called  Hill's  Cold  Tablets  and  all  you  do 
is  this :  At  first  sign  of  cold  distress,  take  two  of  these  Hill's  Cold  Tablets 
with  a  full  glass  of  water.  After  that,  take  one  Hill's  Tablet  at  each  meal- 
time only  and  at  bedtime.  Do  this  until  the  symptoms  of  your  cold  dis- 
appear." 

"Right  now  is  the  best  time  to  think  about  relieving  the  symptoms  of  your 
next  cold.  For  immediate  action  is  of  the  utmost  importance  when  you're 
catching  cold.  What  you  should  do,  is  get  Hill's  Cold  Tablets  today  and  keep 
them  handy  in  your  medicine  cabinet.  For  the.se  remarkable  tablets  eon- 
tain  a  number  of  medicinal  agents  to  treat  your  cold  symptoms.  Among 
them,  for  example,  are  quinine — to  i-educe  fever.  Acetanilid,  to  ease  aches 
and  pains  *  *  *  And  cascara.  Thus  completing  the  action  that  gives 
relief.  Take  them  instantly  you  feel  a  cold  coming  on.  You'll  find  results 
are  fast  and  unmistakably  effective." 

"You'll  be  delighted  to  find  you  feel  better  almost  at  once.  And  if  you  act 
without  losing  time  when  you  feel  a  cold  coming  on,  you  can  relieve  the 
annoying  symptoms  almost  before  they  have  a  chance  to  get  started." 

"Here  is  sensible  advice  to  follow  if  you're  catching  cold  and  want  to  get 
quick  relief  from  your  discomfort.  At  first  sign  of  distress,  simply  take  two 
Hill's  Cold  Tahh4s  in  a  glass  of  water.  After  that,  t.-ike  just  one  Hill's  Cold 
Tablet  at  each  mealtime  and  at  bedtime  until  the  symptoms  of  your  cold 
disappear.  In  a  remarkably  short  time  you  will  feel  a  world  of  improve- 
ment.    That  aching  soreness  is  eased.     That  'heavy',  tired  feeling  is  relieved." 

"You  should  feel  better  almost  at  once.  The  aching  soreness  that  accom- 
panies your  cold  is  eased.     Tliat  tired  feeling  is  relieved. 

"And  the  reason  for  the  amazing  effectiveness  of  Hill's  is  because  these 
tablets  contain  a  number  of  medicinal  agents  including  acetanilid,  to  ease 
aches  and  pains.  Quinine,  to  help  reduce  fever.  And  finally,  cascara.  This 
combination  of  ingredients  brings  swift,  all  around  relief  from  your  dis- 
comfort." 

"At  first  sign  of  a  cold,  here  if  what  you  do  to  get  quick  relief  from  your 
discomfort.  And  remember,  the  sooner  you  do  it  the  better.  Simply  take 
two  Hill's  Cold  Tablets  with  a  glass  of  water.  After  that,  follow  directions 
on  package  until  the  symptoms  of  your  cold  disappear. 

"You  will  be  astonished  to  discover  how  quickly  you  feel  better." 

Paragraph  Fhe:  By  and  through  the  use  of  the  statements  hereinabove  set 
forth  and  others  similar  thereto,  not  specifically  set  out  herein,  all  of  which 
purport  to  be  descriptive  of  the  theraijeutic  and  curative  i)roperties  and  powers  of 
Hill's  Cold  Tablets,  respondents  have  represented,  and  do  now  represent,  directly 
and  indirectly,  that  Hill's  Cold  Tablets  will  relieve  and  cure  a  cold,  will  relieve 
and  cure  all  symptoms  of  a  cold  and  will  prevent  the  development  of  a  cold  ;  that 
these  tablets  will  act  "almost  instantly"  and  "almost  at  once"  in  relieving  and  cur- 
ing a  cold,  in  relieving  and  curing  all  symptoms  of  a  cold  and  in  preventing  the 
development  of  a  cold  ;  that  by  taking  these  tablets  without  losing  time,  when  a 
cold  is  coming  on  the  annoying  symptoms  can  be  relieved  almost  before  they  have  a 
chance  to  get  started  :  that  the  symptoms  of  a  cold  will  disappear  within  three  or 
four  days  if,  at  the  first  sign  of  a  cold.  Hill's  Cold  Tablets  are  taken  according  to 
the  directions  on  the  package;  that  all  colds  require  the  use  of  a  laxative,  cause 
sufficient  discomfort  to  require  an  analgesic  and  cause  a  sufficiently  great  eleva- 
tion of  temperature  to  make  necessary  the  administration  of  an  antipyretic;  that 
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these  tables  will  "do  an  all  around  job'"  in  the  treatment  of  a  cold,  will  restore 
vitality  and  relieve  the  discomfort  of  all  symptoms  of  a  cold. 

Pakagkaph  Six  :  The  aforesaid  statements  and  representations  are  grossly 
exaggerated,  false,  misleading,  and  deceptive.  In  truth  and  in  fact  Hill's  Cold 
Tablets  will  not  relieve  or  cure  a  cold,  will  not  relieve  or  cure  all  symptoms  of  a 
cold  and  will  not  prevent  the  development  of  a  cold  and  any  effect  produced  by  the 
use  of  said  preparation  will  not  be  "almost  instantly"  or  "almost  at  once."  All 
colds  do  not  require  the  use  of  a  laxative,  do  not  cause  sufficient  discomfort  to 
require  an  analgesic  and  do  not  cause  a  sufficiently  great  elevation  of  temperature 
to  make  necessary  the  administration  of  an  antipyretic. 

The  statement :  "*  *  *  If  you  act  without  losing  time  when  you  feel  a  cold 
coming  on,  you  can  relieve  the  annoying  symptoms  almost  before  they  have  a 
chance  to  get  started"  is  false.  Some  of  the  first  symptoms  of  a  cold  are  inflam- 
mation of  the  upper  respiratory  trat-t  with  irritation,  sneezing,  chilling,  conges- 
tion, redness,  and  discharge  of  nuicous.  These  tablets  will  not  influence  these 
symptoms.  The  statement  "You  .lust  take  two  Hill's  Cold  Tablets  with  a  glass  of 
water  the  moment  you  feel  a  cold  coming  on.  Then  after  that  you  follow  the 
directions  on  the  package  until  the  symptcmis  of  youv  cold  disappear"  is  false 
for  the  reason  given  above,  and  for  the  added  reason  that  the  directions  for  use 
call  for  taking  the  preparation  for  three  or  four  days  whereas  the  symptoms  of 
an  average  cold  will  many  times  last  more  than  twice  this  length  of  time.  This 
preparation  will  not  "do  an  all-around  job"  in  the  treatment  of  a  cold,  and  will 
not  restore  vitality — in  fact  the  acetanilid  and  quinine  content  will  acts  as 
depressants. 

Paragraph  Sevein  :  Respondents'  advertisements,  disseminated  as  aforesaid, 
constitute  false,  deceptive,  and  misleading  advertiseuT^nts  for  the  further  reason 
that  they  fail  to  reveal  facts  material  in  the  light  of  such  representations  and 
mji.terial  with  resjiect  to  the  con.sequ  'nces  which  may  result  from  the  use  of  the 
prep  iratinn  to  which  the  advertisements  relate,  under  the  conditions  prescribed 
in  said  advertisements  and  iinder  such  conditions  as  are  customary  and  usual. 
Respondents'  preparation  contains  one  and  one-half  grains  of  acetanilid  and 
one-half  grain  of  ca.scara  in  each  tablet.  The  directions  for  use  in  radio  adver- 
tising is  two  tablets  at  the  inception  of  a  cold  and  one  tablet  at  each  mealtime  and 
at  bedtime  until  symptoms  of  the  cold  disappear.  The  continued  use  of  said 
preparation  in  a  quantity  exceeding  recommended  dose,  or  with  greater  fre- 
quency than  the  recommended  frequency,  may  caiise  dependence  upon  the  drug 
acetanilid  and  collapse  and  its  administration  to  children  may  be  dangerous  and 
in.1urious  to  health. 

The  respondents  represent  that  said  preparation  is  a  competent  and  effective 
remedy  for  colds  and  all  the  symptoms  thereof.  As  above  stated,  there  are 
many  symptoms  of  a  cold  which  will  not  be  relieved  by  the  use  of  said  product. 
These  symptoms  are  often  persistent  and  sometimes  result  in  complications  which 
continue  for  a  considerable  period  of  time.  There  are  also  a  number  of  conditions 
involving  inflammation  of  the  nose  and  throat  which  are  not  colds  or  the  result 
of  colds  but  which  exhibit  symptoms  which  simulate  a  cold  and  cannot  be  readily 
distinguished  from  a  cold  by  most  individuals.  This  preparation  will  not  relieve 
such  conditions. 

Because  of  the  foregoing  facts,  the  usual  and  customary  condition  in  the 
presence  of  symptoms  of  a  cold  or  conditions  which  simulate  the  symptoms  of  a 
cold  but  which  will  not  be  relieved  by  the  use  of  said  preparation,  will  be  that 
there  will  exist  a  tendency  for  the  sufferer  to  take  more  frequent  and  larger 
doses  than  recommended  in  order  to  obtain  the  represented  and  desired  relief. 
Respondents'  advertisements  contain  no  caution  or  warning  against  use  of  said 
preparation  in  greater  amount  or  with  greater  frequency  than  that  recommended 
in  its  advertising  matter  or  stated  on  the  label. 

Furthermore,  the  drug  cascara  sagrada  is  an  irritant  laxative  and  is  potentially 
dangerous  when  taken  by  one  suffering  from  abdominal  pains,  stomach  ache, 
cramps,  nausea,  vomiting  or  other  symptoms  of  appendicitis. 

Paragp^\ph  Eight:  The  use  by  the  respondent  of  the  foregoing  false,  decep- 
tive, and  misleading  advertisements,  statements,  and  representations  has  had, 
and  now  has,  the  tendency  and  capacity  to  and  does  mislead  and  deceive  a 
substantial  portion  of  the  purchasing  public  into  the  erroneous  and  mistaken 
belief  that  said  advertisements,  statements  and  representations  are  true  and 
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that  said  preparation  is  safe  and  harmless  for  children,  and  harmless  for  use 
under  the  conditions  prescribed  in  said  advertisements  and  under  such  condi- 
tions as  are  customary  and  usual,  and  to  induce  a  substantial  portion  of  the 
public,  because  of  such  erroneous  and  mistaken  belief  to  purchase  respondents' 
said  medicinal  preparation. 

Paragraph  Nine  :  The  aforesaid  acts  and  practices  of  the  respondents,  as 
herein  alleged,  are  all  to  the  prejudice  and  injury  of  the  public,  and  constitute 
unfair  and  deceptive  acts  and  practices  in  commerce  within  the  intent  and  mean- 
ing of  the  Federal  Trade  Commission  Act. 

Wherefore,  the  premises  considered,  the  Federal  Trade  Commission  on  this 
31st  day  of  August,  A.  D.,  1943,  issues  its  complaint  against  respondents. 


Notice  is  hereby  given  you,  Wyeth  Chemical  Company,  a  corporation,  and 
Hill  Blackett  and  Glen  Sample,  individuals  and  copartners  ti'ading  as  Blackett- 
Sample-Hummert,  respondents  herein,  that  the  8th  day  of  October  A.  D.  1943, 
at  2  o'clock  in  the  afternoon,  is  hereby  fixed  as  the  time,  and  the  offices  of  the 
Federal  Trade  Commission  in  the  city  of  Washington,  D.  C,  as  the  place,  when 
and  where  a  hearing  will  be  had  on  the  charges  set  forth  in  this  complaint,  at 
which  time  and  place  you  will  have  the  right,  under  said  Act,  to  appear  and  show 
cause  why  an  order  should  not  be  entered  by  said  Commission  requiring  you  to 
cease  and  desist  from  the  violations  of  the  law  charged  in  the  complaint. 
,  You  are  notified  and  required,  on  or  before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with  the  Commission  an  answer  to  the  com- 
plaint. If  an.swer  is  filed  and  if  your  appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice  to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  by  the  Commission  with  respect  to  answers  or  failure 
to  appear  or  answer  (Rule  IX)  provide  as  follows: 

In  case  of  desire  to  contest  the  proceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the  complaint,  file  yvith  the  Com- 
mission an  answer  to  the  complaint.  Such  answer  shall  contain  a  concise 
statement  of  the  facts  which  constitute  the  ground  of  defense.  Respondent 
shall  specifically  admit  or  deny  or  explain  each  of  the  facts  alleged  in  the 
complaint,  unless  respondent  is  without  knowledge,  in  which  case  respondent 
shall  so  state. 

Failure  of  the  respondent  to  file  answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and  place  fixed  for  hearing  shall  be  deemed 
to  authorize  the  Commission,  without  further  notice  to  respondent,  to  proceed 
in  regular  course  on  tlie  charges  set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allegations  of  fact  set  forth 
in  the  complaint  and  not  to  contest  the  facts,  the  answer  may  consist  of  a 
statement  that  respondent  admits  all  the  material  allegations  of  fact  charged 
in  the  complaint  to  be  true.  Respondent  by  sucli  answer  shall  be  deemed  to 
have  waived  a  heai-ing  on  the  allegations  of  fact  set  forth  in  said  complaint 
and  to  have  authorized  the  Commission,  without  further  evidence,  or  other 
intervening  procedure,  to  find  such  facts  to  be  true. 

Contemporaneously  with  the  filing  of  such  aswer  the  respondent  may  give 
notice  in  wrfting  that  he  desires  to  be  heard  on  the  question  as  to  whether 
the  admitted  facts  constitute  the  violation  of  law  charged  in  the  complaint. 
Pursuant  to  such  notice,  the  respondent  may  file  a  brief,  directed  solely  to 
that  question,  in  accordance  with  Rule  XXIII. 

In  witness  whereof,  the  Federal  Trade  Commission  has  caused  this,  its  com- 
plaint, to  be  signed  by  its  Secretary,  and  its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C,  this  31st  day  of  August  A.  D.  1943. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 
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United  States  of  America 

]?EFOUE   FEDEEAL   TRADE   COMMISSION 

At  a  regular  session  of  the  Federal  Trade  Commission,  held  at  its  office  in  the  city 
of  Washington,  D.  C,  on  the  12th  day  of  November  A.  D.  1943 

Commissioners :  Garland  S.  Ferguson,  Chairman ;  Charles  H.  Marsh,  Ewin  L. 
Davis,  William  A.  Ayres,  Robert  E.  Freer 

Docket  No.  5038 

In  the  Matter  of  Wyeth  Chemical  Company,  et  al. 

0kde14  granting  motion  to  substitute  respondent 

This  matter  coming  on  to  be  heard  by  the  Commission  upon  the  motion  of  The 
Larned  Corp.,  that  it  be  substituted  as  respondent  for  said  Wyetli  Chemical 
Company  herein,  and  it  appearing  to  the  Commission  that  the  name  of  the 
respondent  herein,  Wyeth  Chemical  Company,  a  corporation,  has  been  legally 
changed  to  The  Larned  Corp.,  a  <'ori3oration,  and  the  Commission  having  duly 
considered  said  motion  and  the  record  herein  and  being  now  fully  advised  in  the 
premises ; 

It  IS  ORDERED  that  the  motion  of  The  Larned  Corp.,  that  it  be  substituted  as 
respondent  for  said  Wyeth  Chemical  Company  herein  be,  and  the  same  hereby 
is,  granted. 

By  the  Commission. 

[se:al]  '  Otis  B.  Johnson, 

Secretary. 

Mr.  Reece.  You  will  then  submit,  to  accompany  each  complaint  the 
stipulation  and  agreement  which  was  drawn  up? 

Mr.  Cassedy.  Prior  to  the  complaint  you  mean? 

Mr.  Reece.  Yes. 

Mr.  Cassedy.  I  presume  the  usual  procedure  followed  in  those  cases? 

Mr.  Reece.  In  that  case,  I  will  just  retain  that  copy  of  the  "cease 
and  desist." 

To  permit  further  clarification,  so  that  we  will  have  an  understand- 
ing on  this,  it  is  my  understanding  that  you  will  file  with  the  copy  of 
the  complaints  a  copy  of  the  stipulation  and  agreement  which  was 
offered  to  the  company  ? 

Mr.  Cassedy.  Yes,  sir. 

Mv.  Reece.  And  that  they  will  come  to  the  committee  and  appear  in 
the  record  at  the  same  place  ? 

Mr.  Cassedy.  Yes,  sir. 

IVIr.  Sadowski.  All  right.     You  may  proceed. 

Mr.  Cassedy.  Let  me  point  out,  Mr.  Chairman,  that  in  the  case  of 
Miles  Laboratories,  which  I  mentioned  a  few  moments  ago,  Mr.  Hoge 
sought  a  declaratory  judgment.  That  case  was  instituted  in  the 
District  Court  of  the  District  of  Columbia  at  the  time  that  the  stipula- 
tion referred  to  by  Mr.  Reece  was  offered  to  the  respondent,  and  was 
prior  to  the  issuance  of  the  complaint  in  the  case. 

So  the  case  is  actually  a  decision  in  that  regard  as  I  have  read  on 
two  occasions  already :  That  the  action  and  procedure  of  the  Commis- 
sion was  not  a  regulation  of  labeling.  The  case  was  based  upon  the 
stipulation  that  was  offered  to  the  respondents.  This  stipulation  fol- 
lows identically  the  same  procedure  as  outlined  in  the  policy  of  the 
commission  that  I  read. 
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I  would  like  to  file  with  the  committee  a  copy  of  the  decision  in  that 

case. 
Mr.  Sadowski.  That  will  be  admitted. 
(The  decision  is  as  follows :) 

[140  F.  2cl  683,  cert,  den.,  322  U.  S.  752  (May  29,  1944)  ] 
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Mr.  James  F.  Hoge,  with  whom  Messrs.  Preston  B.  Kavanagh  and  Preston  C. 
King,  Jr.,  were  on  the  brief,  for  appellant. 

Mr.  Cyrus  B.  Austin,  member  of  the  Bar  of  the  Court  of  Appeals  of  the  State  of 
New  York,  pro  hnc  vice,  by  special  leave  of  Court,  with  whom  Messrs.  WilUmn  T. 
KeJJey,  Chief  Counsel,  Federal  Trade  Commission,  and  Edward  M.  Curran,  United 
States  Attorney,  were  on  the  brief,  for  api)ellees. 

Before  Gboneb,  C.  J.,  and  Edgerton  and  Arnold,  J.T. 

Gronbr,  C.  J.:  Appellant  is  an  Indiana  corporation  and  is  engaged  in  the  sale 
and  distribution  in  interstate  commerce  of  certain  medical  preparations  described 
as  "Dr.  Miles'  Nervine,"  "Dr.  Miles'  Nervine  Tablets,"  and  "Dr.  Miles'  Anti-Pain 
Pills."     The  sales  of  these  products  amount  to  around  a  million  dollars  annually. 

Stated  in  general  terms,  the  present  controversy  grows  out  of  the  fact  that 
some  two  or  three  years  ago  the  Federal  Trade  Conuiiission,  after  an  investiga- 
tion, reached  the  tentative  conclusion  that  appellant's  advertising  material  failed 
fully  to  reveal  that  these  preparations,  if  used  by  individuals  in  excess  of  the 
dosage  recommended,  might  result  in  harm  to  the  users.  In  consequence  the 
Commission  addressed  a  communication  to  appeallant,  notifying  it  of  this  finding, 
and  suggesting  the  disposition  of  the  matter  by  stipulation.  This  contemplated 
an  agreement  on  the  part  of  appellant  to  revise  its  advertising  matter  to  include 
a  warning  to  the  public  in  line  with  the  conclusicms  of  the  Commission  ;  or,  stated 
in  the  language  of  the  Commission,  so  as  to  reveal  to  purchasers  that  its  prepa- 
rations, if  used  in  excess  of  the  dosage  recommended  on  its  labels,  would  be 
dangerous  to  health  and  cause  mental  derangement,  skin  eruptions  or  collapse 
or  dependence  upon  the  drug.  The  Commission  offered  as  an  alternative  that  if 
the  directions  for  the  use  of  the  preparations  appearing  on  the  labels  were  changed 
to  contain  warnings,  in  similar  language  to  that  just  used,  of  dangers  of  excessive 
use,  the  advertisements  need  contain  only  the  cautionary  statement,  "Caution, 
Use  Only  As  Directed." 

Appellant  declined  the  Commission's  offer  to  stipulate  and  brought  this  suit 
in  the  District  Court  under  the  Federal  Declaratory  .Judgment  Act,  seeking  a 
declaration  as  to  the  limits  of  the  Commission's  authority  to  dictate  and  control 
the  contents  of  appellant's  labeling  and  advertising.  The  suit  was  dismissed,  on 
the  Conmiission's  motion,  upon  the  ground  that  tlie  court  was  without  jurisdiction 
of  the  subject  matter.^     An  appeal  to  this  court  followed. 

The  Federal  Trade  Commission  Act  defines  unlawful  advertising  as  that  which 
is  misleading  in  a  material  respect,  or  wliich  induces  the  purchase  of  rlrugs 
injurious   to  health   under   the  conditions  pi-escribed   in   the   advertisement   or 

1  ^f^es  Laboratories  v.  Federal  Trade  Com.,  50  F.  Sum^.  434. 
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uiiiler  such  ('(iiulitiDiis  as  are  customary  or  usual,  and  which  fails  to  reveal 
material  facts  with  respect  to  the  consequences  which  may  result  from  the 
use  under  the  conditions  advertised.^  Appellant  says  that  nothing  appears  in 
any  of  its  advertising  or  laheling  contrary  to  these  i)rovisi<>ns ;  that  all  of  its 
labels,  as  well  as  its  advertisements,  contain  accurate  statements  of  the  active 
ingredients  in  its  medicines,  the  purposes  for  wduch  tiiey  are  to  he  used,  as  well 
as  the  safe  and  proper  doses  to  he  taken  ;  and  all  of  this  is  admitted  on  the 
motion  to  dismiss.  Api)ellant,  therefore,  insists  that  the  action  of  the  Com- 
mission in  demanding  that  it  include  in  its  advertisements,  or  at  its  option  on 
its  lahels,  a  statement  to  the  effect  that  the  excessive  use  of  any  of  the  medicines 
may  result  in  mental  derangement  or  cause  collapse  or  dependence  upon  the 
drug,  is  wholly  beyond  the  power  of  the  Commission.  But  appellant  admits, 
as  of  course  it  must,  that  the  Act  does  give  the  Conunission  power,  after  notice 
and  hearing,  to  prohibit  false  advertising  of  drugs,  as  that  term  is  defined  in 
the  Act:  and  that  is  the  provisi(m  on  which  the  Conunission  based  its  right  to 
request  a  stipulation  that  appellant  conform  its  advertising  to  the  Commission's 
construction  of  the  statute  as  an  alternative  to  a  proceeding  by  the  Commission 
to  seek  to  accomplish  tlie  same  end  through  the  issuance  of  a  "complaint."  We 
see  no  ob.iection  to  tliis  procedure.  Certainly,  there  c;in  be  no  contention  that 
the  Conunission  is  without  statutory  autliority  to  issue  a  complaint  when  it 
•'lias  reason  to  believe"  that  someone  is  using  misleading  matter  in  the  adver- 
tising and  sale  of  its  medicinal  products — for  the  Act  specifically  so  provides.' 
Whether,  having  issued  a  conqjlaint  and  held  a  hearing,  its  decision  on  the  facts 
or  on  the  law  is  correct  is  a  question  which  cannot  he  cludlenged  in  a  District 
Court,  either  before  or  after  the  event,  for  in  such  case  an  appeal  to  an  appropriate 
court  of  appeals  is  made  the  exclusive  remedy.*  Here,  as  we  have  seen, 
appellant's  contention  is  that  its  advertisements  are  lawful  and  hence  do  not 
offend  the  Act,  and  that  its  labels  are  matters  not  within  the  scope  of  the  Act, 
as  the  result  of  which  the  Commission  has  no  lawful  right  to  issue  its  complaint 
in  the  one  case  (u-  the  other,  and  that  accordingly  it  ought  to  be  saved  the  expense 
and  embarrassment  of  a  long  and  useless  Conunission  proceeding.  The 
Commission  denies,  and  we  think  correctly,  that  it  is  attempting  to  regulate 
appellant's  labels.  All  that  it  said  on  that  subject  was  to  offer  that  means  of 
correction  as  a  choice  which  appellant  could  take  or  leave  as  it  pleased.  However 
desirable  it  may  be  thought  that  appellant,  when  challenged  as  to  its  methods 
of  business,  should  have  recourse  to  a  court  of  equity  to  construe  the  extent  of 
the  Commission's  power  in  a  case  in  whicli  it  is  made  to  appear  that  a  public 
hearing  will  result  in  irreparable  in.iui-y,  nevertheless,  it  has  been  held  so  often 
as  not  to  require  citation  of  authority,  that  for  a  I>deral  Court  to  assume  the 
right  to  suspend  the  Commission's  investigation,  while  it  determines  controversial 
questions  of  law  or  fact,  wimld  be  a  clear  assumpticm  of  power  it  does  not 
I)ossess.  The  administrative  remedy  which  Congress  has  provided  must  be  first 
exhausted.  To  hold  othei-wise.  the  Suprenie  Court  has  recently  and  explicitly 
said,° 

"*  *  *  would  *  *  *  in  effect  substitute  the  District  Court  for  the 
Board  as  the  tril)unal  to  hear  and  determine  what  Cimgress  declared  the 
Board  exclusively  should  hear  and  determine  in  the  first  instance." 


agencies.     Indeed,  it  has  been  held  in  some  cases  that  even  a  right  of  review,  if 
not  provided  in  the  statute,  may  not  be  supplied  by  the  courts ;  °  and  this  doctrine 

^  15  U.  S.  C.  A.,  §§  52  (a),  54  (a).  55  (a).  §  55  (a)  provides  :  "The  term  'false  advertise- 
ment' means  an  advertisement,  other  than  lahellns-,  which  is  misleading  in  a  material 
respect  :  and  in  determining  whether  any  advertisement  is  misleading,  there  shall  be  taken 
into  account  (among  other  things)  not  only  reoresentations  made  or  suggested  by  state- 
ment, word,  design,  device,  sound,  or  any  combinations  thereof,  but  also  the  extent  to 
which  the  advertisement  fails  to  reveal  facts  material  in  the  light  of  such  representations 
or  niaterial  with  respect  to  consequences  whicli  may  result  from  the  use  of  the  commodity  to 
which  the  advertisement  relates  under  the  conditions  prescribed  in  said  advertisement,  or 
under  such  conditions  as  are  customary  or  usual." 

M5  U.  S.  C.  A.  §§  45   (b),  52   (b). 

*  15  U.  S.  C.  A.  §  45  (d). 

'  Myerx  y.  Bethlehetn  Corp.,  30.S  U.  S.  41,  50. 

«  Louisiana  v.  McAdoo,  234  U.  S.  627,  63.3. 
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was  recently  extended  to  a  case  in  which  the  claim  was  that  the  action  of  the 
Board  was  arbitrary  and  unreasonable.  See  Per  Curiam,  December  6,  1943,  in 
re  Brotherhood  of  Ry.  <&  S.  Clerks  v.  United  T.  S.  E.  of  America.'' 

In  the  present  case  and  on  the  present  record — if  the  question  were  open — it 
might  very  well  be  argued  that  appellant's  advertising  is  neithei-  false  nor  mis- 
leading, when  considered  in  the  light  of  the  statutory  provision  requiring  no 
more  than  a  revelation  of  all  material  consequences  which  may  result  from  the 
use  of  the  product  in  the  customary  way  or  under  the  conditions  prescribed  in 
the  advertisement.  But  since  the  matter  is  not  open,  we  have  no  occasion  to 
examine  or  weigh  questions  of  fact  or  law,  since  they  are  in  the  first  instance 
witliin  the  exclusive  .jurisdiction  of  the  Commission  and  its  desicion  when  made 
is  subject  to  challenge  only  as  provided  in  the  Act ;  nor  is  there  anything  in  the 
Declai'atory  Judgment  Act  which  changes  this  result  or  creates  new  rights  or 
increases  or  extends  the  jurisdiction  of  the  courts.  Doehler  Metal  Furniture  Co. 
v.  Warren.  76  U.  S.  App.  D.  C.  60, 121  F.  (2:1)  43,  4."). 

We  ar(»,  therefore,  of  opinion  that  the  Disti'ict  V'ourt  was  in  all  respects  correct 
in  holding  that  it  lacked  jurisdiction  of  the  subject  matter  of  the  complaint. 

Affirmed. 


District  Coukt  of  the  United  States  for  the  District  of  Columbia 

Civil  Action  No.  18057 

Miles  Laboratories,  Inc.,  Plaintiff,  vs.  Federal  Trade  Commission — Wiluam  A. 
A.  Avres,  individually  and  as  a  member  and  Chairman  of  the  Federal  Trade 
Commission  ;  Garland  S.  Ferguson,  individually  and  as  a  member  of  the  Fed- 
eral Trade  Commission  ;  Ewin  L.  Davis,  individually  and  as  a  member  of  the 
Federal  Trade  Commission  ;  Charles  H.  March,  individually  and  as  a  membeb 
of  the  Federal  TIi.\de  Commission  ;  Robert  E.  Freer,  individually  and  as  a 
member  of  the  Federal  T^ade  Commissio'N,  Defendants 

decree  dismissing  action 

This  cause  coming  on  to  be  heard  upon  the  complaint  and  the  defendants' 
motion  to  dismiss,  and  the  court  having  fully  heard  and  considered  said  motion 
and  being  of  the  opinion  that  it  lacks  jurisdiction  over  the  subject  matter  of  the 
complaint  for  the  reasons  set  forth  in  its  opinion  filed  herein  on  the  21st  day  of 
June  1943, 

It  is  ordered,  adjudged  and  decreed  that  the  Defendants'  motion  be,  and  the 
same  hereby  is,  granted  and  that  this  action  be,  and  it  hereby  is,  dismissed,  with 
costs  to  be  borne  by  the  Plaintiff. 

O.  R.  Luhring,  Justice. 

Dated  at  Washington,  D.  C,  this  23rd  day  of  June  1943. 


In  the  District  Court  op  the  United  States  for  the  Distrfct  of  Columbia 

Civil  Action  No.  18057 

Miles  Laboratories,  Inc.,   Pi>aintiff,  vs.  Federal  Trade  Commission,  et  al., 

Defendants 

The  plaintiff,  an  Indiana  corporation,  is  now,  and  for  more  than  twenty-five 
years  last  past  has  been,  engaged  in  the  manufacture,  sale,  and  distribution  in 
interstate  commerce  of  certain  medicinal  preparations  known   as  "Dr.   Miles' 

^  In  this  case  we  had  held,  on  appeal  from  the  National  Mediation  Board,  that  its 
certificate  forcing  some  forty-five  "Red  Caps"  employed  in  the  Union  Station  in  St.  Paul, 
against  their  will  and  desire,  to  be  represented  as  to  hours  of  worlc,  rates  of  pay,  and 
redress  of  grievances  by  the  Brotherhood  of  Railway  Clerks,  which  they  were  not  permitted 
to  .ioin  because  of  their  rucc  was  arbitrary  and  in  the  teeth  of  both"  the  word  and  spirit 
of  the  Act.  The  reversal  by  the  Supreme  Court  on  the  authority  of  Switchmen's  Union,  etc., 
V.  Nat.  Mediation  Board,  decided  November  22.  1943,  determined  that  Congress  had  created 
a  "right"  which  it  had  delegated  authority  to  the  Board  alone  to  apply  and  which  no  court 
could  review. 
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Nervine."  "Di*.  Miles  Nervine  Tablets."'  and  'i>r.  Miles'  Anti-1'ain  Tills'"  with  an 
annual  sales  in  excess  of  $:K><),111)(>.  and  ;i  good  will  of  more  than  $l.<K)(l,nO(t. 

Its  iirodnct  is  packaged  and  sold  in  bottles,  tins,  and  cartons,  which  bear  labels 
containing  statements  and  representaticns  with  respect  to  the  conditions  of  use 
recommended  for  he  same,  tlie  active  ingredients,  the  purposes  for  which  he 
products  are  effective  and  the  safe  or  proper  dosage.  Specimens  of  cartons, 
labels,  and  package  inserts,  which  constitute  the  complete  pickaging  of  said 
products,  are  filed  with  the  complaint  as  Exhibits  A-1  to  A-3,  inclusive.  It  is 
alleged  that  in  this  respect  the  plaintiff  complies  with  all  the  provisions  of  the 
Federal  Food  and  Drug  and  Cosmetic  Act  {'21  U.  S.  C.  A.,  §  301  et  seq.). 

Insofar  as  the  plaintiff  advertises  these  products,  their  advertisements  include 
one  of  the  following  statements:  "Full  Directions  on  Package — Read  Them"'  or 
"Read  Full  Directions  on  Bottle." 

The  defendant.  Federal  Trade  Connnission,  compcsed  of  the  individual  defend- 
ants, acting  through  its  Chief  Trial  Examiner,  notified  the  plaintiff  that  its  pack- 
ages, labels,  and  labeling  failed  adequately  to  reveal  the  potential  danger  of  its 
products,  and  submitted  a  stipidation  for  the  signature  of  the  plaintiff  wherein 
it  would  admit  (a)  that  excessive  use  of  "Dr.  Miles'  Nervine"  and  "Dr.  Miles' 
Nervine  Tablets"  may  result  in  mental  dei'ungement  of  the  user  and  (h)  that 
excessive  use  of  "Dr.  Miles'  Anti-Pain  Pills"  may  cause  collapse  or  dependence 
upon  said  product  and  (c)  that  neither  the  "caution"  appearing  on  its  labels  nor 
the  advertisements  disseminated  by  It  include  warnings  to  that  elTect. 

The  proposed  stipulation  contains  an  agreement  that  the  plaintiff  will  forth- 
with cease  and  desist  from  "disseminating  any  advertisement  pertaining  to  the 
preparations  Dr.  Miles'  NeiTine  and/or  Dr.  MUes'  Nervine  Tablets  *  *  * 
which  fails  clearly  to  reveal  that  said  preparation  or  preparations  should  not  be 
used  in  excess  of  the  dosage  recommended ;  that  such  excessive  use  may  be  dan- 
gerous, causing  mental  derangement  and/or  skin  eruptions,  and  should  not  be 
taken  by  or  administered  to  children";  and,  with  respect  to  Dr.  Miles'  Anti-Pain 
Pills,  from  disseminating  any  advertisement  "which  fails  clearly  to  reveal  that 
said  preparation  should  not  be  used  in  excess  of  the  dosage  recommended ; 
that  such  excessive  use  may  be  dangerous,  causing  collapse  and/or  dependence 
upon  the  drug,  and  that  it  should  not  be  taken  by  or  administered  to  children." 
However,  the  proposed  stipulation  gives  plaintiff  the  option  to  include  such 
cautions  or  warnings  on  its  labels  and,  in  such  case,  the  advertisements  need 
contain  only  the  cautionary  statement :  Caution,  Use  Only  as  Directed. 

The  defendants  threaten,  in  event  of  refusal  or  failure  on  the  part  of  the  plain- 
tiff to  execute  the  stipulation,  to  institute  proceedings  irhmediately  against  said 
plaintiff. 

The  proposed  stipulation  entitled  "stipulation  as  to  the  Facts  and  Agreement 
to  Cease  and  Desist"  is  attached  to  the  complaint  and  made  part  thereof  and 
is  marked  Exhibit  B. 

The  complaint  characterizes  the  claims,  demands,  and  threatened  action  of  the 
Commission  as  "illegal,  unlawful,  arbitrary,  and  in  exce.ss  of  the  powers  and 
authority"  vested  in  it  (par.  24),  and  points  out,  in  paragraph  25,  that  if  plaintiff 
were  to  sign  the  stipulation,  its  good  will  would  be  destroyed  and  it  would  be 
required  at  great  exiiense  to  discontinue  u.se  of  all  labels,  tins,  cartons,  and 
advertising  matter  now  on  hand,  and  to  obtain  and  recall  from  wholesalers,  job- 
bers, and  dealers  all  of  said  products  in  their  possession  and  attach  new  labeling 
thereto  at  an  expense  to  it  in  excess  of  Twenty-five  Thousand  Dollars  ($25,000). 

The  complaint  alleges  (par.  26)  that  if  plaintiff  refu.ses  to  sign  the  .stipulation, 
it  would  be  {a)  subjected  to  criminal  prosecution;  (ft)  required  at  great  expense 
in  money  and  time  to  defend;  (c)  receive  adverse  and  harmful  publicity;  (d) 
required  at  great  expenditiires  of  money  and  time  to  try  issues  of  fact  which 
defendants  are  without  legal  authority  to  raise  and  have  no  jurisdiction  to 
determine,  and  will  suffer  undue  interference  with  its  business  and  without 
means  of  a  judicial  determination  of  defendants'  jurisdiction  and  authority, 
except  at  the  conclusion  of  a  long  drawn-out  and  expensive  proceeding  before 
defendant  and  (c)  if  found  guilty,  be  unable  to  obtain  a  judicial  review  if  there 
is  any  evidence  to  support  the  charges,  no  matter  how  overwhelming  the  evidence 
it  introduces  to  disprove  the  charges  may  be. 

The  plaintiff  refused  to  sign  the  proposed  stipulation  on  the  ground  that  the 
actions  of  the  defendants  are  illegal ;  and  that  the  action  of  the  Commission  and 
its  individual  members  is  beyond  the  scope  of  statutory  authority;  and  beyond 
the  power  conferred  by  statute  upon  the  respective  offices. 
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The  relief  sought  is  a  declaratory  jiidgment  pursuant  to  Section  274  (d)  of 
the  Judicial  Code,  as  amended  (2S  U.  S.  C.  A.,  S  -lOO)  that  {a  )  defendants  have  no 
authority  to  detennine  the  legality  of  the  language  used  on  the  labeling  of 
plaintiff's  products;  (?>)  that  defendants  have  no  antliority  to  force  plaintiff 
to  vary  such  language;  (c)  that  defendants  exceed  tlieir  authority  in  seeking  to 
compel  plaintiff  to  include  in  its  advertising  the  warnings  denianded  by  defend- 
ants; (d)  that  defendants  have  no  lawful  authority  to  require  plaintiff  to  include 
in  its  advertising  warnings  concerning  consequences  which  might  result  in  the 
use  of  the  products  contrary  to  the  directions  on  the  labels,  and  (c)  that  plaintiff 
has  fully  complied  with  all  legal  requirements  imposed  by  the  Federal  Trade 
Commission  Act  upon  its  advertising  of  its  products. 

The  defendants  move  to  dismiss  the  complaint  on  the  grounds  (1)  that  this 
court  lacks  jurisdiction  over  the  subject  matter  of  the  complaint  and  (2)  that  the 
complaint  fails  to  state  a  claim  against  the  defendants  upon  which  relief  can 
be  granted. 

By  the  Act  approved  September  25,  1914,  Congress  created  the  Federal  Trade 
Commission,  defined  its  powers  and  prescribed  its  duties.  Section  5  of  that 
Act,  as  amended,  (15  U.  S.  C  A.,  §  45  («) ),  denounces  "unfair  methods  of  compe- 
tition in  commerce,  and  unfair  or  deceptive  acts  or  practices  in  commerce"  and 
declares  them  unlawful.  The  Commission  is  "empowered  and  directed  to  prevent 
persons,  partnerships  or  corporations  (with  certain  exceptions  not  material  here) 
from  using  unfair  methods  of  competition  in  commerce  and  unfair  or  deceptive 
acts  or  practices  in  commerce." 

It  is  to  be  noted  that  while  the  Congress  defined  certain  of  the  words  used  in 
the  Act,  It  did  not  undertake  to  define  the  expressions  "unfair  methods  of  com- 
petition" and  "unfair  or  deceptive  acts  or  practices."  However,  with  reference 
to  the  latter  expression,  "unfair  or  deceptive  acts  or  practices,"  it  did  provide 
that  the  "dissemination  or  the  causing  to  be  disseminated  of  any  false  adv€7-tise- 
ment  within  the  provisions  of  subsection  (a)  of  this  section  (15  U.  S.  C.  A.,  §52 
(a) )  shall  be  an  unfair  or  deceptive  act  or  practice  in  commerce  within  the 
meaning  of  section  45  of  this  title"  (15  U.  S.  C.  A.,  §  52  (ft) ) . 

The  term  "false  advertisement,"  for  the  purposes  of  sections  52,  5S,  and  54  of 
Title  15,  U.  S.  C.  A.,  is  defined  to  mean  "an  advertisement,  other  ihan  labeling, 
which  is  misleading  in  a  material  respect"  (15  U.  S.  C.  A.,  §  55).  In  order  to 
determine  whether  any  advertisement  is  misleading  "there  shall  be  taken  into 
account  (among  other  thinf/s)  not  only  representations  made  or  suggested  by 
statement,  word,  design,  device,  sound,  or  any  combination  thereof,  but  also  the 
extent  to  which  the  advertisement  fails  to  reveal  facts  matciial  in  the  light  of 
such  representations  or  material  with  respect  to  consequences  which  may  result 
from  the  use  of  the  counnodity  to  which  the  advertisement  relates  under  the 
conditions  prescribed  in  said  advertisement,  or  under  such  conditions  as  are 
customary  or  usual"  (15  U.  S.  C.  A.,  §  55  (a) ). 

The  dissemination  of  a  "false  advertisement"  by  a  corporation  otherwise  than 
on  the  labels  carried  by  its  pi-oducts  is  an  unfair  or  deceptive  act  or  practice 
which  is  declared  unlawful  and  which  the  Federal  Trade  Commission  is  em- 
powered and  directed  to  prevent.  The  term  "labeling"  means  all  labels  and  other 
printed  or  gi-aphic  matter  (1)  upon  any  article  or  any  of  its  containers  or  wrap- 
pers or  (2)  accompanying  such  article"  (21  U.  S.  C.  A.  821  (>»)). 

It  api)ears  that  the  plaintiff  does  advertise  its  products  otherwise  than  by 
labeling,  as  above  defined,  through  a  publication  designated  "Miles  New  Weather 
Almanac  and  Hand  Book  of  Valuable  Information"  "and/or  other  publications" 
(Paragraph  Two,  Exhibit  B). 

The  complaint  does  not  exhibit  the  Almanac  or  lother  publications  containing 
its  advertisements  but,  as  we  have  seen,  it  alleges  that  the  plaintiff's  advertise- 
ments include  one  of  the  following  statements:  "Full  Directions  on  Package — 
Read  Them"  or  "Read  Fidl  Directions  on  Bottle"  or  other  similar  cautionary 
directi^ws.  However,  the  "full  directions"  on  the  package  or  bottle  do  not  clearly 
reveal  the  potential  danger  of  the  products  when  excessively  used. 

The  Federal  Trade  Comniissi(m  Act  (15  U.  S.  C.  A.,  §  45  (h))  provides  that 
"whenever  the  Commission  shall  have  reason  to  believe  that  any  *  *  *  p,„.. 
p(»rati<m  has  been  or  is  using  any  imfair  method  of  competition  or  unfair  or 
deceptive  act  or  practice  in  commerce,  and  if  it  appear  to  the  Connnission  that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  public,  it 
shall  issue  and  serve  upon  such  *  *  *  corporation  a  complaint  stating  its 
charges  in  that  respect  and  containing  a  notice  of  a  hearing  upon  a  day  and  at  a 
place  therein  fixed  at  least  thirty  days  after  the  service  of  said  complaint." 


AMEND    FEDERAL   TRADE    COMMISSION    ACT  325 

A  proceeding  undor  this  section  of  the  Federal  Trade  Coniniistsioii  Act  is  a 
si3ecial  statutory  proceedinji  wliich  may  oidy  be  broufjlit  by  and  before  the  Com- 
mission. There  is  lU)  statutory  provision  autliorizing  sncli  a  proceeding  to  be 
brought  in  or  reviewed  by  a  District  Court.  No  adversary  proceeding  between 
tlie  Conunission  and  the  plaintiff  could  be  brought  in  the  District  Court  for  the 
purpose  of  determining  whether  the  practices  referred  to  in  the  complaint  and 
proposed  stipulation  constitute  unfair  metliocls  of  competition  or  unfair  or  de- 
ceptive acts  or  practices  in  commerce  prohibited  by  the  Federal  Trade  Commis- 
sion Act.  Therefore,  unless  such  jurisdiction  is  conferred  by  the  Declaratory 
Judgment  Act,  the  District  Court  has  no  jurisdiction  to  determine  issues,  either 
of  fact  or  of  law,  which  would  be.  presented  by  a  proceeding  upon  complaint  by 
the  Conunission. 

It  iis  well  settled  that  the  Declaratory  .Judgment  Act  is  not  in  itself  a  source 
of  fedei-al  jurisdiction  and  did  not  enlarge  the  preexisting  jurisdiction  of  the  fed- 
eral courts.  Dorhler  Metal  Co.  v.  Warren  (Court  of  Appeals,  D.  C),  129  F. 
(2d)  48;  Utah  Fuel  Co.  v.  Natioval  R}tuminoui<  Coal  Commi.'ision.  69  App.  D.  C. 
:'.:«,  101  F.  (2d)  42(i;  Aetna  Casual ti/  <f  l^urety  Co.  v.  Quarles  (4th  Clr.),  92 
F.   (2d)   821. 

Furthermore,  the  action  of  the  Commission  in  determining  that  it  has  "reason 
to  believe"  that  plaintiff  has  been  or  is  using  unfair  methods  of  competition  or 
luifair  or  deceptive  acts  or  practices  in  commerce  is  a  judgment  hawed  upon  an 
exercise  of  discretion,  and  is  the  first  or  preliminaiy  step  necessary  in  as- 
suming juri.sdiction.  As  is  well  .said  by  Mr.  Justice  Miller  in  Utah  Fuel  Co.  v. 
National  Bitumuious  Coal  Commission,  suprai: 

"To  permit  jtidicial  review,  either  by  injunction  or  declaratory  judgment, 
of  every  procedural,  preliminary  and  interlocutory  order  or  rtiling  by 
which  a  pensnn  may  consider  himself  aggrieved,  would  afford  opportunity 
for  constant  delays  in  tlie  course  of  administrative  proceedings  and  would 
render  orderly  administrative  procedure  Impossible.  IMoreover,  it  would 
result  in  bringing  tfi  the  courts  c-uch  an  avalanche  of  trivial  procedural 
questions  as  largely  to  monopolize  their  time  and  energies.  That  some 
injury  may  result  fi'om  appellants  being  forced  to  await  the  entry  of  a  final 
order  before  securing  jtidicial  review  is  a  regrettable  Init  not  controlling 
factor  under  such  circumi-^tances." 

The  question  of  the  Connnission's  jurisdiction  to  proceed  will  be  passed  on  by 
the  Commis.sion.  The  plaintiff  may  raise  that  question  in  the  proceeding  before 
the  Commis.sion  and  ol)tain  a  ruling.  If  the  Commission  erroneously  assume  jur- 
isdiction and  issues  an  order  to  cease  and  desist,  such  an  f)rder  and  the  pro- 
(•eedings  upon  which  it  is  based  are  subject  to  review  by  and  only  by  a  Circuit 
Court  of  Appeals  <tf  the  United  States.  The  jurisdiction  of  that  court  "to  affirm, 
enforce,  modify  or  set  aside  orders  of  the  Commission  shall  be  exclusive"'  (15  U.  S. 
C.  A..  §  4.1  (d)  I. 

The  plaintiff  stresses  the  inconvenience  and  cost  of  requiring  it  to  engage  in  the 
trial  of  a  comiilaint  before  the  Commission.  Such  an  objection  is  nrtt  new  and  the 
courts  have  invariably  held  that  inconvenience  and  expense  of  litigation  is  "part 
of  the  social  burden  of  living  under  government."  Petroleum  E-rploration,  Ine..  v. 
Piihlie  Sirrriee  Coiniii..  804  V.  S.  209.  ,S2  L,.  Ed.  1294:  Bradley  Lumber  Co.  V.  Na 
tUnial  Tahor  Rchitions  Board.  (.~.th  Cii'. )  84  F.  (2d)  97,  100,  certiorari  denied,  299 
U.  S.  559,  81  L.  Ed.  411 :  Tioehe  v.  Eraporated  Milk  A.<<.w..  —  U.  S.  — ,  decided 
May  3rd,  1943. 

The  motion  to  dismiss  must  be  sustained  and  it  is  so  ordered. 

O.  R.  LuHiUNG,  Jnxtiee. 
June  21st,  1943. 

Mr.  Cassedy.  Now.  I  .'started  out  just  a  few  moments  ago  to  answer 
the  statement  that  Mr.  Reece  made  at  the  beginnin<r  of  my  testimony 
in  regard  to  the  Bromo-Seltzer  case,  wherein  he  said  that  the  Food 
and  Drnof  Administration  had  approA^ed  the  label  and  after  that  was 
done  the  Federal  Trade  Commission  brought  proceedings  against  the 
Emerson  Drug  Co. 

I  am  sure,  basing  my  statement  upon  very  reliable  information,  that 
Mr.  Reece  was  not  informed  in  that  regard  by  Dr.  Dunbar,  because  my 
information  is  that  the  Food  and  Drug  has  not  approved  the  label 
offered  by  the  Emerson  Co.  in  regard  to  Bromo-Seltzer. 


326  AMEND   FEDERAL  TRADE    COMMISSION    ACT 

The  Food  and  Drug-  instituted  a  seizure  action. 

Mr.  Reece.  If  it  does  not  interrupt — and  I  am  not  going  to  make  a 
statement — did  not  the  Food  and  Drug  Administration  draw  up  a  label 
and  a  caution  for  the  bromide  preparations. 

Mr.  Cassedy.  Yes,  sir;  it  did;  and  for  the  acetanilid  also.  But  I 
point  out  to  you,  sir,  that  they  notified  the  Emerson  Drug  Co.,  inform- 
ing them  after  they  had  submitted  this  label  that  I  have  in  my  hand 
that  it  did  not  meet  the  requirements. 

I  have  a  photostatic  copy  of  the  memorandum  sent  out  by  Dr. 
Campbell,  who  was  in  charge  then,  in  which  they  set  out  the  warnings 
which  they  seek  to  require  in  the  matter  of  bromides  and  acetanilids, 
and  for  acetanilid  it  provides — 

Warning,  fi-equent  or  continiiod  use  may  be  serious,  causing  serious  l)lood  dis- 
turbances, anemia,  collapse,  or  a  dependence  on  tlie  drug.  Do  not  take  more  than 
the  dose  recommended.     Not  to  be  given  to  cliildren. 

And  in  the  case  of  bromides : 

"Warning,  frequent  or  continued  use  may  lead  to  mei,ital  derangement,  skin 
eruptions,  or  other  serious  effects.  Do  not  take  more  than  the  dosage  recom- 
mended.    Not  to  be  tal<en  by  those  subject  to  kidney  disease." 

Now,  they  wrote  to  the  Emerson  Drug  Co.  regarding  Bromo-Seltzer 
that  their  proposed  label  did  not  meet  those  requirements. 

And  I  am  sure  if  this  committee  wants  to  fine!  out  whether  that  state- 
ment is  true  or  not,  Dr.  Dunbar  can  give  you  tlie  answer. 

Mr.  Reece.  If  that  is  in  error,  at  least  do  not  place  the  responsibility 
upon  Mr.  Hoge,  because  he  is  not  representing  Emerson  Drug  Co..  and 
I  did  not, get  my  information  from  him. 

Mr.  Cassedy.  Well,  I  do  not  know  how  you  got  it,  whether  it  was 
Mr.  Hoge  or  not,  but  the  information  you  have  is  not  correct. 

The  label  that  the  Bromo-Seltzer  people  submitted  to  the  Food  and 
Drug  Administration  is  here,  and  I  might  say  that  the  way  this  came 
about  was  that  after  the  Food  and  Drug  law  of  1938  was  enacted,  one 
of  the  very  first  proceedings  they  had,  in  fact  the  first  proceeding  they 
had  under  that  act,  was  against  a  bromide-acetanilid  preparation. 

The  eighty-first  proceeding  that  they  instituted  was  against  Bromo- 
Seltzer.  That  proceeding  was  terminated  by  a  judgment  in  January 
1940 — the  second  day  of  January  1940 — in  the  United  States  District 
Court  for  the  Southern  District  of  New  York. 

I  have  a  photostatic  copy  of  a  copy  of  that  judgment. 

Mr.  Rabin.  Is  that  a  civil  proceeding? 

Mr.  Cassedy.  That  is  a  libel  proceeding  in  which  a  large  quantity  of 
the  product  Avas  seized.  The  Bromo-Seltzer  Co.  was  called  the  claim- 
ant in  that  case. 

Mr.  Reece.  In  order  to  indicate  that  they  had  attorneys  of  some 
.standing,  it  is  my  information  that  the  firm  of  Davies,  Richberg, 
Beebe,  Busick  and  Richardson  et  al.  represented  them.« 

Mr.  Wiiiteley.  Not  at  that  time,  Mr.  Congressman. 

Mr.  Reece.  Somewhere  during  the  course  of  the  proceedings? 

Mr.  WiiTTELEY.  I  think  they  represent  them  now  before  the  Com- 
mission, but  they  did  not  represent  them  in  these  libel  proceedings,  I 
am  quite  confident. 

Mr.  Reece.  But  they  do  now? 
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Mr.  WiuTELKY.  In  the  Federal  Ti-ade  Coininissioii  proceedings,  but 
not  ill  these  court  proceedings. 

Mr.  Reeck.  I  liad  in  mind  that  they  were  Emerson's  attorneys  in 
these  proceedings  before  the  Federal  Trade  Commission. 

Mr.  Cassedv.  Xow  in  that  in  case  that  was  instituted  by  the  Food 
and  Drug  Administration  in  the  District  Court  for  the  Southern 
District  of  New  York,  these  same  propositions  were  raised  as  are  now 
raised  by  the  Federal  Trade  Commission  in  regard  to  advertising, 
except  that  their  proceeding  was  directed  toward  the  labeling. 

The  label  at  that  time  I  have  here  in  my  hand.  It  is  a  small  one, 
while  the  one  they  later  submitted  after  this  case  was  over  is  this 
one  [indicating]. 

That  case  was  settled,  as  I  understand  it,  by  an  agreement  with  the 
Bromo-Selter  people  that  they  would  reduce  the  amount  of  acetanilid 
and  the  amount  of  bromides  that  were  contained  in  that  preparation. 

They  did  reduce  amounts  and  change  the  fornuila.  and  then  they 
submitted  this  label  based  upon  the  new  formula  to  the  Food  and 
Drug  Administration. 

Xow,  it  is  this  label  that  has  never  been  approved  by  the  Food  and 
Drug  Administration,  not  yet;  and  I  might  say  that  it  has  never 
been  in  accord  with  the  requirements  of  the  Food  and  Drug  Adminis- 
tration in  regard  to  their  suggested  warnings  that  they  send  out  in 
regard  to  all  drugs,  as  I  read  a  few  moments  ago. 

I  wish  to  point  out  that  the  Federal  Trade  Commission  has  pro- 
ceeded against  this  concern.  I  filed  several  copies  of  the  complaint 
against  the  Emerson  Drug  Co.,  based  principally  upon  their  failure 
to  I'eveal  consequences  of  use  of  that  product  as  it  now  exists,  after 
that  case  was  terminated.  Now,  that  case  was  not  litigated.  As  I 
understand  it,  there  was  no  evidence  offered.  If  the  committee  de- 
sires it,  I  have  a  copy  of  the  judgment,  copies  of  these  labels,  copies 
of  these  suggested  warnings  sent  out  by  the  Food  and  Drug  Adminis- 
tion.  and  also  the  notice  of  judgment  that  was  sent  out  by  the  Food 
and  Drug  Administration,  that  gives  the  history  of  the  whole  pro- 
ceeding. 

Mr.  Rogers.  Is  this  last  label  in  use  now  ? 

Mr.  Cassedy.  Yes,  sir ;  it  is  being  used  now, 

Mr.  Rabix.  I  take  it,  therefore,  there  is  no  conflict  with  respect  to 
policy  between  your  Commission  and  the  Pure  Food  and  Drug  in  this 
respect  at  all  ? 

Mr.  Cassedy.  May  I  point  out,  sir,  that  Dr.  Dunbar  in  the  long  let- 
ter that  he  wrote  Congressman  Reece,  in  response  to  his  request  to 
point  out  the  conflicts,  if  any,  that  existed,  did  not  point  out  a  single 
instance  wherein  we  sought  to  require  advertisements  to  reveal  con- 
sequences, or  wherein  we  followed  the  policy  that  he  have  been  dis- 
cussing, relating,  as  Mr.  Reece  contends,  to  labeling. 

Dr.  Dunbar  does  not  point  out  a  single  instance  wherein  that  pro- 
cedure conflicts  with  the  Food  and  Drug  Administration. 

Mr,  Rabix.  But  my  specific  question  is  this :  With  respect  to  the 
labeling  on  the  Bromo-Seltzer,  is  there  any  conflict  between  the  Food 
and  Drug  and  the  Federal  Trade  Commission  ? 
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Mr.  Cassedy.  Not  at  all.  We  are  in  exact  accord.  The  requii-e- 
ments  they  desire  on  the  lahel  are  the  same  as  the  requirements  Ave 
contend  for  in  these  (•oinj)laints,  exactly  the  same. 

Ml'.  Reece.  That  is,  you  are  doin<^  the  same  thinjr? 

Mr.  Cassedy.  We  are  doinjj^  the  same  thinj^,  yes,  in  ivtrard  to  tlie 
advertisements,  as  they  are  doin^  in  re^aixl  to  the  labeling. 

Mr.  Rogers.  If  they  were  to  ( omply  with  this  new  label,  you  would 
liave  no  lij^ht  of  action  against  them  ? 

Ml'.  Casskdy.  I  camiot  answer  then).  The  Commission  would  have 
to  determine  whether  or  not  it  would  recjuire  in  this  case  the  advertise- 
ments to  contain,  or  rathei',  to  disclose  the  results  which  the  pi'oduct 
may  cause. 

These  are  serious  results.  Meiital  derangement,  dependence,  and 
collapse  are  not  to  be  thought  of  lightly, 

Mr.  Sadow^ski.  I  think  it  would  be  well  foi-  the  committee  to  have 
these  labels. 

Mr.  Rogers.  The  witness  referi-ed  with  some  other  exhibits  to  the 
fact  that  an  agreement  had  been  made.  If  we  are  going  to  try  this 
ca.se,  let  us  have  all  the  records  or  none  of  them. 

That  is  my  thought.  It  is  not  fair  to  us  as  a  comniittec.  I  think, 
to  have  part  of  the  records  and  not  all  of  them. 

Mr.  Raiun.  In  any  event,  whether  we  have  all  or  part,  I  think  tliose 
two  labels  should  be  identified  as  used  before. 

Mr.  Cassedy.  I  have  indicated  one  as  "old"  and  one  as  "new." 

Mr.  Sadowski.  These  two  labels,  I  believe,  ought  to  go  in  the  i-ecoi'd. 
(The  labels  are  as  follows:) 

[New  label] 

Net  weitjht,  0  ouiiffs 

Emi;kso.n'8  I>iio.M(>-Si:i;rz;i.!: 

"Rej,'.  U.  S.  Tat.  OtT." 

ACTIVK    INfiKEDIENTS 

Each  liwipiiig  IcasitooiifMl  coiilaiiis  2'/j  {grains  Acetanilicl.  o  grains  Sodium 
r.roiniflp,  also  Caffeine;  Sodium  Hicarboiiate  and  Citric  Acid,  winch  when  dis- 
solved, foi'm  Sodium  Citrate. 

A   EKLIEF   FOR    SIMl'LF.    HEADACHKS    AA'I)    NICUBAIXilA 

Dose. — A  heaping  tejispoonful  in  half  glass  of  water:  if  not  relieved,  repeat 
after  interval  of  three  hours.  Do  not  exceed  two  doses  in  twenty-four  hours. 
In  persistent  or  fi-equent  headaches  or  neui-algia,  consult  your  j)hysician.  Not 
for  use  hy  children. 

Caution. — If  rash,  drowsine.ss  in  daytime,  or  any  unusual  symptoms  occur, 
discontinue  use  at  once.  Not  for  use  hy  those  having  kidney  or  other  organic- 
disease,  unle.ss  advised  by  physician.  Do  not  exceed  recommended  dosage.  Fre- 
quent and  continuous  use  may  result  in  serious  effects 

Price,  .$1.20 

Keep  in  a  cool,  dry  plact — tightly  closed 

The  Emkiison  Diurc;  Co.  ok  Bai hmori;  riiY,  .Mn. 
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[Old  label] 
Contents,  (5  ounces 

Kmkkkon's  Bromo-Seltzeu 
"Keg.  U.  S.  Pat.  OfC." 
Each  heaping  teaspoonful  contains  about  3%  grains  Acetanilid  U.  S.  P. 

A  RELIEF  FOB   HEADACHE  AND  NEURALGIA 

Dose. — A  heaping  teaspoonful  in  half  glass  of  water ;  repeat  in  an  hour  if  not 
relieved,  or  until  three  doses  have  been  taken  within  twenty-four  hours. 
It  is  not  often  that  the  second  or  third  dose  is  required. 

Price,  $1.20 

Keep  in  a  cool,  dry  place — tightly  closed 

Emerson  Drug  Co., 
Baltimore,  Md.,  U.  S.  A. 

Mr.  Rogers,  jMr.  Cassedy,  do  yoii  have  a  complaint  against  the 
Emerson  Drug  Co.  ? 

Mr.  Cassedy.  Yes,  sir. 

Mr.  lioGERs.  Does  Food  and  Drug  have  a  complaint? 

Mr.  Cassedy.  No,  sir;  their  case  ended  in  January  1940. 

Mr.  Rogers.  Are  they  satisfied  with  the  lai;el  they  now  have? 

Mr.  Cassedy.  They  are  not  satirlied.  and  have  so  written  the  Emer- 
son Drug  Co. 

Mr.  Rogers.  If  they  do  comply  with  this  new  label  there,  then  that 
takes  away  the  effect  of  your  position? 

]Mr.  Cassedy.  Xo,  sir.  You  must  bear  in  mind,  Congressman  Rogers, 
that  the  Commission,  the  Federal  Trade  Commission,  seeks  to  stop 
the  dissemination  of  these  false  advertisements  that  fail  to  reveal  the 
consequences. 

Now,  if  they  reveal  the  consequences  in  the  advertisements,  that 
would  end  the  Commission's  case.  If  tlie  Connnission  decides  that 
they  may  be  permitted  to  use  '"Caution :  Use  only  as  directed"  in  the 
event,  as  3'OU  have  suggested,  that  their  labeling  complied  w^th  the 
Food  and  Drug  requirements,  then  our  case  would  be  ended  by  follow- 
ing that  policy. 

Mr.  Rabin.  Let  me  ask  you  a  question  on  this  point.  Let  us  assume 
that  the  Pure  Food  and  Drug  Administration  comes  to  an  agreement 
witli  the  Emerson  Co.  with  respect  to  the  contents  of  the  label.  I 
understand  they  have  not  yet  arrived  at  that  point,  but  let  us  assume 
they  do  come  to  an  agreement  and  Emerson  Co.  is  willing  to  put  on 
that  label  what  the  Food  and  Drug  Administration  thinks  is  proper: 
Would,  then,  the  Commission  be  willing  to  follow  its  former  policy 
and  permit  the  Emerson  Co.  to  make  reference,  as  in  the  usual  case, 
and  withdraw  its  proceeding,  or  would  it  wish  to  substitute  its  judg- 
ment in  place  of  that  of  the  Pure  Food  and  Drug  Administration  with 
respect  to  what  that  label  should  contain  ? 

Mr.  Cassedy.  I  can  answer  that,  I  think.  Of  course,  I  cannot  speak 
as  to  what  our  Commission  may  do,  because  tliat  is  a  matter  over  which 
I  have  no  control. 
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But  I  will  say  in  my  judgment  and  opinion  that  would  have  a  great 
bearing  upon  what  the  Commission  woukl  do,  because  the  Connnis- 
sion  cooperates  100  percent  with  tlie  Food  and  Drug  Administration. 

Mr.  Rabin.  Would  it  be  controlling  as  a  matter  of  policy;  I  do  not 
mean  as  a  matter  of  law,  but  as  a  matter  of  policy. 

JNIr.  Cassedy.  I  feel  sure  that  it  would,  unless  possibly  there  may 
bo  some  differences  on  the  facts  in  this  case  with  regard  to  the  dis- 
pensing of  the  product. 

Mr.  E.ABIN.  Of  course,  that  makes  it  a  conflict. 

Mr.  Cassedy.  No  ;  not  a  conflict. 

Mr.  Rabin.  I  mean  if  there  should  be  a  conflict,  that  would  put  the 
finger  right  on  it. 

Mr.  Cassedy'.  The  Commission  would  require  the  Emerson  Drug 
Co.,  if  tlie  evideuce  justified  it,  to  reveal  these  consequences  in  their 
advertisements,  rather  than  the  labels.  That  is  the  point  I  am  mak- 
ing. 

Mr.  Rabin.  I  understand  that,  but  would  the  Commission  accept 
the  finding  or  the  agreement  of  the  Pure  Food  and  Drug  Administra- 
tion, and  in  that  respect  not  compel  them  to  put  the  consequences  in 
the  ad,  but  permit  them  to  make  the  reference  "Use  as  ])er  directions"? 

Mr.  Cassedy.  I  feel  sure  that  it  would,  because  the  warning  sug- 
gested by  the  Food  and  Drug  Administration  and  the  complaint  is- 
sued by  the  Commission,  are  both  based  upon  the  consensus  of  medical 
science.    They  both  go  to  the  same  sources. 

I  am  going  to  lead  up  to  the  discussion,  Mr.  Reece.  which  you  have 
made  heretofoi'e. 

Mr.  Reece.  In  that  connection,  in  the  cases  that  have  been  disposed 
of,  has  the  policy  to  which  your  attention  was  recently  directed  been 
followed;  that  is,  when  the  Food  and  Drug  Administration  approved 
a  label  for  the  product,  that  the  Commission  accepted  that  label  with- 
out undertaking  to  substitute  its  judgment? 

Mr.  Cassedy'.  The  Commission  would  not  substitute  its  judgment 
with  respect  to  the  labeling,  but  with  respect  to  the  advertising,  and 
in  accord  Avith  the  Food  and  Drug  xVct. 

Mr.  Rabin.  Let  us  understand  each  other.  I  know  you  do  not  touch 
labeling,  but  would  the  Cc)mmission  permit  them  to  advertise  by  the 
mere  reference  to  the  label,  "Use  as  directed,"  under  those  circum- 
stances ? 

Mr.  Cassedy.  I  think  it  would. 

Mr.  Rabin.  Well,  that  is  the  question,  and  that  is  the  answer. 

Mr.  Reece.  But  has  that  policy  been  followed  ? 

Mr.  Cassedy.  I  am  certain  that  it  has.  I  know  of  no  case  where  it 
has  not. 

Mr.  Rabin.  All  right.    That  is  the  answer. 

Mr.  Reece.  Are  you  quite  sure  in  your  own  mind  that  you  know  of 
no  case  in  which  that  })olicy  has  not  been  followed  *. 

Now,  I  want  us  to  have  a  clear  understanding  about  that,  ]Mr.  Cas- 
sedy. 

Mr.  Cassedy.  Yes,  sir,  because  Dr.  Dunbar  does  not  point  out  any. 
The  cases  he  points  out  are  entirely  different. 

Mr.  Reece.  And  you  stake  your  reputation  as  an  attorney  and  as 
an  employee  on  that  statement  ? 

Mr.  Cassedy.  Now,  I  do  not  understand  exactly  your  view. 
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Mr.  Reece.  Before  you  say  "yes"  or  ''no,''  you  ought  to  understand  it. 

]Mr.  Cassedy.  I  would  like  to  hear  it. 

Mr.  Reece.  You  understood  Mr.  Rabin's  question,  I  am  sure? 

Mr.  Cassedy.  Yes. 

Mr.  Reece.  And  he  \\'as  referring  to  the  probable  action  of  the  Com- 
mission in  the  Emerson  Drug  Co.  case  in  the  event  the  Emerson  Drug 
Co.  agreed  to  the  warnings,  to  the  label  and  the  warnings,  which  had 
been  drawn  up  by  the  Pure  Food  and  Drug  Administration.  And  it 
was  your  statement  that  while  you  coidd  not  answer  for  the  Com- 
mission, you  felt  that  that  would  be  controlling  and  would  be  accepted 
by  the  Commission,  in  the  disposition  of  that  case. 

There  are  other  cases  that  have  been  disposed  of,  many  of  them. 
In  those  cases,  those  that  have  been  disposed  of,  which  are  not  now  a 
matter  of  conjecture,  but  a  matter  of  fact,  have  the  label  and  the 
warnings  agreed  upon  or  suggested  by  the  Food  and  Drug  Admin- 
istration and  accepted  by  the  companies  satisfied  the  Commission; 
without  the  Commission,  before  final  disposition  of  the  case,  dra wing- 
up  a  label  of  its  own  which  was  required  to  be  used  instead  of  the 
lal>el  which  the  Food  and  Drug  Administration  had  suggested? 

Mr.  Cassedy.  Mr.  Reece,  I  can  answer  that  generally,  yes.  But 
there  are  some  instances  where,  for  instance,  the  Food  and  Drug  Ad- 
ministration might  not  accomplish  all  that  it  desired  in  one  proceeding 
against  a  label,  and  thereafter  filed  a  succession  of  cases — in  other 
words,  more  than  one — to  follow  it  up  and  accomplish  their  full  desire 
in  that  regard  by  several  proceedings. 

So  you  cannot:  pick  out  just  one  and  say  that  that  fixes  the  rule  in 
regard  to  that  product,  and  say  that  the  Commission  would  agree  to 
it  over  here  in  another  specific  case.  But  they  both  aim  toward  the 
same  end.  They  are  both  based  on  the  same  science.  They  go  to  the 
same  medical  sources. 

Mr.  Reece.  We  are  discussing  this  as  a  matter  of  policy. 

Mr.  Cassedy.  I  think  that  their  purpose  is  to  accord  100  percent 
with  each  other.  In  my  opinion,  that  is  accomplished  in  99  percent 
of  the  cases.  Thei-e  may  be  a  small  segment  where  it  is  necessary 
to  have  more  than  one  case  to  accomplish  the  purpose. 

Now,  I  have  labels  from  the  products  referred  to  in  those  com- 
plaints which  have  been  filed  here,  the  Miles  Anti-Pain  pills,  the 
Xervine  tablets,  and  Miles  Liquid  Nervine  and  the  Capudine  product, 
that  contain  the  warnings  or  reveal  the  consequences  to  some  extent 
thereon,  but  not  to  the  extent  of  revealing  the  consequences  which  we 
allege  are  necessary  in  these  complaints. 

If  they  would  be  of  any  benefit  to  the  committee,  I  have  them  here. 
Whether  you  want  them  or  not,  I  cannot  say. 

Ml".  Rogers.  Are  they  all  satisfactory  to  the  Food  and  Drug  Ad- 
ministration ? 

Mr.  Cassedy.  None  of  them  is  satisfactory  to  the  Food  and  Drug. 
That  is  the  reason  I  am  filing  them. 

Mr.  Sadow^skt.  These  are  all  in  controversy  and  have  relation  to 
those  complaints  that  you  spoke  of  ? 

^Vlr.  Cassedy.  Yes;  "the  complaints,  of  course,  that  we  have  issued, 
allege  that  they  do  not  reveal  these  consequences  in  the  advertisements. 
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Mr.  Reece.  Then  it  would  seem  to  me  that  the  effect  of  this  com- 
pilation of  insufficient  AYarnings  which  you  are  submitting  to  the  com- 
mittee is  intended  to  mean,  or  does  have  the  effect  of  indicating,  that 
the  Food  and  Drug  Administration  is  derelict  in  the  performance 
of  its  duties,  and  another  agenc_y  must  come  forward  to  protect  the 
public  ? 

Mr.  Cassedy.  Mr.  Reece,  again,  I  cannot  speak  for  the  Food  and 
Drug  Administration.  They  have  their  representatives  to  speak  for 
themselves. 

Mr.  Davis.  Mr.  Chairman  and  gentlemen  of  the  committee,  may  I 
interpose  a  statement  here  ? 

Mr.  Sadowski.  All  right,  Judge  Davis. 

Mr.  Daais.  The  Food  and  Drug  representatives  have  more  than 
once  announced  that  a  great  deal  of  work  was  imposed  upon  them 
during  the  war  by  war  agencies,  and  all  agencies  of  the  Government 
were  directed  to  aid  the  war  agencies  in  the  war  effort  in  any  way 
they  could,  and  give  priority  to  such  work;  and  that  they  had  been 
unable  to  keep  current  their  survey  and  action  with  respect  to  labels, 
and  that  they  would  resume  all  of  their  work  as  soon  as  they  could. 

I  believe  they  have  announced  that  they  now  have  entered  upon 
that  work.  Now,  you  understand  tliere  are  new  medical  prej^arations 
coming  out  all  the  time,  and  the  manufacturers  are  modifying  what 
they  have  and  changing  the  name.  They  are  coming  out  with  maybe 
the  same  ])roduct  under  a  different  name,  produced  by  a  change  in 
name  of  the  company  or  a  new  company. 

So  there  have  been  a  number  of  these  new  products  that  have  come 
out  during  the  war,  in  which  the  Food  and  Drug  Administration  have 
not  been  able — and  that  is  no  criticism  at  all  of  them,  for  they  have 
been  performing  Avhat  were  directed  as  more  important  duties — to 
keep  abreast,  and  have  not  passed  upon  what  labels  should  be  placed 
upon  those  products. 

Certainly  it  is  not  expected  that  the  Federal  Trade  Commission, 
which  has  exclusive  control  over  advertising,  should  just  stop  because 
the  Food  and  Drug  Administration,  for  the  reasons  stated,  have  been 
unable  to  a])prove  labels  with  respect  to  some  of  these  products. 

Now,  in  doing  that,  in  proceeding  under  its  act,  the  Federal  Trade 
Commission  is  in  no  sense  trespassing  upon  the  Food  and  Drug  Ad- 
ministration. It  is  not  undertaking  to  determine  what  labels  the 
Food  and  Drug  Administration  should  approve. 

But  it  wants  to  stop  what  it  has  reason  to  believe  are  false  representa- 
tions in  the  advertising  itself.  In  many  instances  the  drugs  advertised 
are  dangerous.    Facts  are  being  concealed  in  violation  of  the  statutes. 

So  I  think  tliere  perhaps  have  been  a  few  instances  where  the  Com- 
mission has  proceeded  against  the  advertising  in  advance  of  the  Food 
and  Drug  Administration  having  been  able  to  deal  with  the  question 
of  labels,  which  they  have  told  us  and  told  the  public  they  will  get  to 
just  as  quickly  as  they  can. 

Mr.  RoGKKs.  Judge,  the  Federal  Trade  Connnission,  of  course,  has 
exchisive  jurisdiction  with  reference  to  advertising. 

Mr.  Davis.  Yes,  sir. 

Mr.  RooKKs.  Suppose  that,  under  the  Food  and  Drug  Act.  they  put 
a  label  on  the  medicine,  or  whatever  the  article  is,  that  contains  every- 
thing that  you  would  require  in  an  advertisement :  Will  you  still  go 
forward  with  the  advertising,  if  it  is  all  on  the  label  ? 
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Mr.  Davis.  Yes.  Because  the  consuming  public  generally  does  not 
know  what  is  on  the  label.  The  consuming  public  does  not  know  until 
they  pay  their  money  for  the  product,  break  it  open,  and  see  the  label. 

In  other  words,  as  the  courts  have  so  frequently  discussed,  the  initial 
advertising  is  a  primary  incentive  to  purchase  the  article.  We  think 
before  they  are  induced  to  purchase  this  or  that  medicinal  preparation, 
upon  the  strength  of  a  radio  or  publication  advertisement,  if  we  have 
reas(m  to  l)elieve  that  it  is  dangerous  or  i>otentially  dangerous  to  health, 
that  the  advertisers  should  at  least  state  in  what  respects  it  is  danger- 
ous; or,  in  the  alternative,  as  we  frequently  permit  them  to  do,  say, 
''Caution  :     Use  only  as  directed.'' 

Permission  to  use  the  cautionary  statement  was  at  the  instance  and 
at  the  request  of  the  advertisers  themselves,  who  came  with  tears  in 
their  eyes  and  said.  "AVe  think  it  is  too  hard  on  us  to  require  us  to 
set  out  the  full  warnings  in  the  advertising,  over  the  radio  or  in  the 
newspapers." 

We  then  agreed.  And  it  w^as  a  great  concession  to  them.  I  want 
to  say  that,  in  spite  of  this  effort  to  ccmfuse  the  situation,  it  was  a 
great  concession  to  them  to  permit  them  to  do  that. 

Mr.  Reece.  Since  Judge  Davis  is  directing  his  attention  to  this  con- 
flict phase  of  the  case,  may  I  read  a  statement  from  the  letter  which 
Dr.  Dunbar  wrote,  dealing  with  this  subject,  under  date  of  July  13, 
lU4r).  and  which  is  part  of  the  record^     Dr.  Dunbar  says: 

Impairment  of  consumer  pi-oteetion  arises  througli  undue  delays  in  the  settle- 
ment of  issues  caused  by  quality  of  jurisdiction.  As  an  illustration,  tliis  Admin- 
istration conducted  long  and  costly  scientific  investigations  at  Carter's  Little 
Liver  Pills  througli  nationally  recognized  authorities  in  tlie  field  of  physiology, 
pharmacology,  and  medicine;  and,  on  September  25,  1943,  instituted  seizure  pro- 
ceedings, alleging  that  the  labeling  of  the  pills  was  false  and  misleading.  The 
Commission  was  interested  in  the  advertising  representations  for  the  product 
which  were  the  same  as  tliose  in  the  labeling,  and  was  kept  advised  of  the  results 
of  the  investigations  as  they  developed.  Some  4  months  before  the  seizure  was 
made  the  Commission  fded  a  complaint  against  the  manufacturer.  The  seizure 
action  was  set  for  trial  in  January  1!!44.  Prior  to  that  time  the  mamifacturer 
sought  an  injunction  restraining  the  Coimnission  from  pi-oceeding  with  hearings 
on  its  complaint  until  final  judgment  had  been  rendered  in  the  seizure  action. 

That  is,  by  the  Food  and  Drug  Administration, 

The  court  refused  the  injunction  and  the  Commission's  hearings  began  on 
November  1.5,  1943,  and  have  been  held  intermittently,  the  latest  hearing, 
according  to  the  Commission's  docket,  having  been  held  on  June  13,  194.").  The 
court  in  which  the  seizure  action  was  filed  has  continued  to  grant  postponements 
pending  the  completion  of  the  Commission's  hearings.  Had  the  seizure  action 
been  i)erniitted  to  go  to  trial  it  would  undoubtedly  have  l>een  terminated  within 
a  few  weeks  and  in  all  probability  the  judgment  would  be  final  by  this  time  even 
if  appeals  had  been  taken. 

Mr.  Davis.  I  will  ask  the  chief  counsel  with  respect  to  that. 

Mr.  Kelley.  I  am  not  familiar  with  the  details,  but  that  was  a  very 
hotly  contested  adversary  proceeding.  In  another  hearing  on  another 
matter  several  years  ago,  before  a  committee  of  the  Congress,  one  or 
two  of  the  Commissioners  answ^ered  statements.  Later,  in  a  case  that 
we  had  pending,  a  very  big  case,  which  comes  up  for  decision  on  the 
merits  on  the  16th  of  next  month,  we  had  to  argue  up  there  in  our 
brief  their  charges  that  the  Commission  was  disqualified  because  they 
had  prejudged  the  case  by  making  statements  before  the  committees 
of  Congress. 
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For  that  reason,  I  think  here  that  I  had  better  answer  these  questions, 
because  that  case  is  before  Judge  Davis,  as  one  of  the  Commissioners^ 
for  decision. 

The  point  is  this:  The  Commission  believed  that  it  Avas  in  the  public 
interest,  and  that  the  facts  that  it  had  before  it  showed  that  the  adver- 
'tisement  of  the  Carter  Little  Liver  Pills  Co.  with  respect  to  its  prod- 
uct was  in  violation  of  the  Federal  Trade  Commission  Act. 

The  law  says  that  if  the  Commission  shall  be  of  that  opinion,  it  shall 
issue  a  complaint :  It  did  issue  the  complaint.  It  is  true,  too,  that  the 
Food  and  Drug  was  of  the  opinion  that  the  Carter  people  had  violated 
the  food  and  drug  law. 

The  Commission  went  ahead  wdth  its  case.  I  had  conferences  with 
the  United  States  district  attorney  in  New  York  in  charge  of  the 
Carter  case.  The  matter  was  before  Judge  Knox,  It  was  brought  up 
as  to  whether  they  would  continue  or  we  woiUd  go  ahead.  It  was 
agreed  that  w^e  would  go  ahead. 

I  want  to  say  that  that  has  been  one  of  the  most  hotly  contested  cases 
tliat  we  had  in  the  drug  field.  From  coast  to  coast  and  back  again  and 
back  again  have  they  g(me,  taking  thousands  of  ])ages  of  testimony. 

Mr.  Reece.  But  with  the  result  which  Dr.  Dunbar  describes  as 
follows : 

The  distribution  of  the  allpsecl  misbranded  product  has  been  continued  through- 
out this  period  and  will  undoubtedly  be  continued  until  the  seizure  case  is  tried 
and  tlae  judgment  becomes  final. 

Now,  Judge,  if  I  may  say  so,  I  am  not  questioning  your  right,  but 
the  propriety  of  the  law"  permitting  a  policy  of  that  kind. 

Mr.  Kelley.  But  I  would  suggest,  as  this  is  a  very  serious  matter, 
that  you  call  the  United  States  district  attorney,  the  men  over  in 
Justice  that  had  charge  of  that  matter,  and  Mr.  Dunbar. 

Now,  I  will  make  a  prediction  right  here  and  now  that  the  Food 
and  Drug  would  not  have  finished  that  case  as  soon  as  the  Commission. 
And  I  will  make  this  further  prediction  as  hmg  as  Dr.  Dunbar  is 
indulging  in  it,  that  if  they  did  they  would  have  lost  it. 

Mr.  Reece.  But  as  I  understand,  the  Food  and  Drug  Administra- 
tion has  three  courses  of  action  which  it  follows  in  such  cases :  An 
action  in  rem — that  is,  a  seizure  of  the  product — an  indictment,  or  an 
injunction,  either  of  which  is  bi'ought  in  the  L^nited  States  court. 

Mr.  Davis.  Mr.  Chairman,  the  discussion  has  gone  off  on  an  entirely 
different  proposition  by  reason  of  the  interjection  of  Congressman 
Reece.  Upon  the  matter  under  discussion,  I  was  undertaking  to 
explain,  to  answer,  a  question  propoimded  by  Congressman  Rabin. 

Now,  when  I  go  on  the  stand,  I  shall  undertake  to  deal  fully  w^ith 
the  question  of  alleged  conflict.  I  think  I  can  show  you  there  is  no 
conflict  in  fact  between  the  Food  and  Drug  Administration  and  the 
Federal  Trade  Commission  as  to  either  the  law  or  the  operation.  The 
question  as  to  who  can  get  action  quickest  is  a  different  proposition. 
Of  course,  a  man  can  go  out  and  seize  products  quicker  than  the  Federal 
Trade  Commission  can  act.  As  Congressman  Reece  well  said  during 
the  consideration  of  the  Wheeler-Lea  amendment,  it  is  a  summary  pro- 
ceeding, whereas  the  Federal  Trade  Commission  is  a  quasi-judicial 
tribunal  and  proceeds  according  to  laAv,  and  as  Congressman  Reece 
said,  "Gives  a  man  his  day  in  court." 


AMEND   FEDERAL   TRADE    COMMISSION    ACT  335 

Of  course,  that  proceeding  is  not  as  quick  as  a  proceeding  tliat  does 
not  proceed  that  way.  Now,  the  suggestion  or  opinion  of  Dr.  Dunbar 
that  within  a  few  months  they  could  have  settled  that  case  is  a  mere 
opinion  of  liis. 

Then  they  would  have  had  the  right  of  appeal,  to  the  circuit  court  of 
appeals,  and  then  as  to  certiorari  to  the  Supreme  Court, 

Certainly  when  the  matters  get  into  court,  there  is  no  difference, 
except  that  our  statute  specifically  i)rovides  tliat  the  Federal  Trade 
Commission  cases  in  the  circuit  courts  of  appeals  shall  be  given  prece- 
dence over  all  other  cases  and  shall  be  expedited  in  every  manner 
possible. 

Mr.  Rkkce.  If  you  will  permit,  Judge,  since  you  referred  to  what 
I  said  before,  I  would  like  to  read  a  few  sentences : 

The  bill  ameiuling  the  Federal  Trade  Coimui^^sion  Act  and  dealing  syecitically 
with  advertising  is  before  yon  for  action.  It  is  to  be  followed  by  a  food  and  drug 
bill,  which  I,  as  a  member  of  the  snbcommittee  believe  will  give  the  Food  and 
Drug  Administration  of  the  Department  of  Agriculture  ample  anthovity  with 
which  to  effectively  regulate  and  control  the  food,  drug,  device,  and  cosmetic 
iMdustrie>?. 

Mr.  Davis.  Yes :  that  is  right.  I  think,  b}'  the  way,  j^ou  made  a  very 
fine  speech  on  that  bill. 

Mr.  Rogers.  Judge,  there  is  just  one  other  matter  that  I  think  3^011 
could  clarify  for  me:  Now,  you  say  you  have  exclusive  jurisdiction  in 
the  Federal  Ti-ade  Commission  on  advertising? 

Mv.  Davis.  Yes,  sir. 

Mr.  Rogers.  Now,  will  the  passage  of  the  Reece  bill  take  away 
that  power? 

Mr.  Davis.  Well,  it  would  in  part. 

IMr.  Rabin.  Mr.  Rogers,  I  think  the  passage  of  this  bill  may  let  the 
advertisers  ride  right  through  the  middle. 

Mr.  Davis.  I  will  explain  in  what  respect  it  will  when  I  get  to  the 
question. 

Mr.  Sadowsky.  Mr.  Cassedy,  you  may  proceed. 

Mr.  Cassedy.  I  have  but  very  little  more,  and  if  you  will  permit 
me  to  go  along  now  without  so  many  questions,  at  least  until  I  get 
through  with  a  subject,  I  think  I  can  go  right  fast. 

Now,  Congressman  Reece  has  mentioned  on  several  occasions  the 
fact  that  the  Food  and  Drug  Administration  has  a  laboratory  and  is 
better  equipped  to  deal  with  therapeutics  than  the  Federal  Trade 
Commission. 

I  want  to  point  out  to  both  Congressman  Reece  and  to  the  other 
members  of  the  committee,  that  they  do  have  a  laboratory  over  there 
that  is  a  fine  one.  In  that  laboratory,  they  make  l)acteriological  tests, 
they  make  pharmacological  tests,  and  they  make  chemical  analyses  of 
any  type  of  products,  usually  foods,  drugs,  and  cosmetics.  I  do  not 
know  about  devices.  I  want  to  say  further  that  the  Federal  Trade 
Commission  not  only  has  access  to  that  laboratory  just  as  much  as 
they  do,  but  they  do  use  it  and  have  used  it  on  many  occasions  and 
properly  compensate  the  Food  and  Drug  for  such  use. 

Now,  with  reference  to  therapeutics.  Therapeutics,  as  I  understand 
it,  means  the  action  and  effect  of  drugs  on  persons.  We  have  the  same 
sources  to  get  njaterial  with  regard  to  therapeutics  as  the  Food  and 
Drug  Administration.     They  do  not  deal  with  therapeutics  in  that 
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laboratory,  and  their  doctors,  or  chemists,  or  whoever  they  have  over 
there,  do  not  testify  as  witnesses. 

They  do  similar  work  to  that  done  by  the  two  doctor's  and  the 
chemist  that  we  have  at  the  Federal  Trade  Commissitm  in  our  Medical 
Advisory  Division.  I  want  to  point  out,  if  I  may,  the  sources  of 
material  in  any  case  involving  these  products,  which  we  both  have, 
that  is,  both  the  Food  and  Drug  Administration  and  the  Federal  Trade 
Commission, 

There  is  no  difference.  The  scientific  facts  about  the  nature  of 
foods,  drugs,  cosmetics,  and  devices  are  obtained  for  legal  use  from 
the  following  sources: 

1.  AVhat  the  manufacturer  or  advertiser  represents  his  article  to  be. 

2.  From  the  label  and  labeling,  in  which  is  required  by  law  to  be 
listed  all  active  ingredients  of  a  drug,  and  the  amount  of  certain  of 
these  ingredi'ents,  and  all  of  the  ingredients  of  foods  for  which  official 
standards  of  composition  have  not  been  officially  determined  and 
published. 

8.  From  the  extensive,  official  and  unofficial  compendia  of  drugs. 

And  I  might  name  those :  The  Thiited  States  Pharmacopoeia,  and 
the  National  Formulary,  are  the  official  compendia.  There  are  many 
nonofficial  c(mipendia.  One  of  them  that  is  very  prominent  is  callecl. 
New  and  Nonofficial  Eemedies,  published  by  the  American  Medical 
Association. 

4.  From  the  available  results  of  the  many  analytical  laboratories 
which  have  in  the  past  extensively  examined  and  analyzed  these  com- 
modities. 

5.  From  the  extensive  scientific  literature  which  deals  with  these 
commodities. 

6.  From  personal  or  other  contact  with  individuals  or  groups  who 
have  made  scientific  studies  or  conducted  investigations  on  these 
commodities. 

7.  From  reports  of  scientists  in  our  schools  and  hospitals  who  volun- 
teer assistance  in  the  study  of  these  commodities. 

8.  From  scientists  in  our  schools  and  hospitals  who  agree  to  make 
such  studies  on  the  basis  of  compensation  by  the  Connnission. 

9.  From  reports  of  studies  made  by  the  Bureau  of  Standards  which 
are  compensated  for  by  the  Commission. 

10.  From  such  reports  made  by  the  United  States  Public  Health 
Service.    The  Commission  compensates  for  such  service. 

11.  From  such  reports  made  by  the  Food  and  Drug  Administration. 

Foods,  drugs,  cosmetics,  and  devices  cannot  be  extensively  adver- 
tised and  attain  wide  distribution  at  this  time  unless  at  least  their 
general  composition  and  nature  is  revealed  by  the  manufacturer  or  ad- 
vertiser or  is  otherwise  readily  obtainable.  For  the  newer  food  and 
drug  preparations  scientific  literature  almost  always  reveals  adequate 
information  with  respect  to  their  composition  and  identity. 

The  therapeutic  or  other  effects  of  a  food,  drug,  device  or  cosmetic 
are  obtained  from  th.e  following  sources  : 

1.  The  vast  scientific  reports  giving  the  results  of  use  of  the  article 
or  of  prepai-ations  of  entirely  comparable  composition. 

2.  Personal  and  other  contacts  with  those  scientists  who  are  out- 
standing experts  whether  they  are  attached  to  our  universities  or  hos- 
pitals or  privately  employed  or  are  in  the  employ  of  local,  State,  or 
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Federal  Government — city,  county,  and  State  health  departments, 
boards  of  pharmacy,  United  States  Bureau  of  Standards,  United  States 
Public  Health  Service,  Food  and  Dru*?  Administration,  Bureau  of 
Animal  Industry,  Bureau  of  Aizricultural  and  Industrial  Cheniistry, 
Bureau  of  Human  Nutrition  and  Home  Economics,  and  other  similar 
airencies  of  Government. 

'  ;>.  And  the  vast  store  of  recorded  scientific  testimony  dealino;  with 
therai)eutics  in  its  broadest  sense  where  experts  have  related  under 
oath  facts  and  opinions  Avith  respect  to  these  connnodities  and  have 
been  subjected  to  ade(iuate  cross-examination. 

'In  the  Federal  Trade  Commission  the  Director  of  the  Medical  Ad- 
visory Division  during  the  past  17  years  has  participated  in  the  prepa- 
ration of  the  scientific  phases  of  literally  thousands  of  cases  brou<^ht 
before  the  United  States  district  courts-^that  is,  while  he  was  in  the 
Food  and  Druff  Commission — and  the  Federal  Trade  Commission — 
since  he  left  that  Commission— in  vol  vin<^-  foods,  druos,  cosmetics,  de- 
vices, labelinir,  and  advertising; — and  has  had  an  unequaled  opportu- 
nity to  study ^the  vast  amount  of  expert  scientific  evidence  presented  in 
these  cases— pharmaceutical,  chemical,  bacteriological,  pharmacologi- 
cal, and  clinical.  This  source  of  information  about  therapeutics  and 
therapeutic  evidence  is  invaluable  in  making  accurate  cases  before  the 
Counnission,  and  when  such  accurate  evidence  is  finally  introduced 
into  the  records  it  is  quite  conclusive  and  difficult  to  surmount. 

The  Medical  Advisory  Division's  ])rincipal  chemist  has  during  the 
past  14  years  had  similar  opportunities  in  his  special  fiekls  of  the 
chemistry  of  foods,  drugs,  and  cosmetics  and  in  the  broad  field  of 
human  and  animal  nutrition. 

I  might  say  the  chemist  at  the  Commission  has  been  with  the  Com- 
mission about  7  years,  and  I  understand  about  7  with  the  Food  and 
Di-ug  Administration. 

The  entire  vast  storehouse  of  scientific  information  and  opinion 
available  in  this  country  with  resjiect  to  the  therapeutic  and  other 
effects  of  foods,  drugs,  cosmetics,  and  medical  devices  is  readily  avail- 
able to  the  Federal  Trade  Commission  through  its  Medical  Advisory 
Division  on  exactly  the  same  basis  and  to  the  same  extent  as  it  is 
available  to  the  Food  and  Drug  Administration  for  use  in  its  pro- 
cedure or  to  the  United  States  district  courts  when  trying  cases 
brought  under  the  Food,  Drug,  and  (^osmetic  Act. 

Xow.  1  want  to  point  out  one  thing  about  my  practical  experience 
in  dealing  with  that  subject  in  these  cases  that  I  have  mentioned, 
the  Bromo-Seltzer  case,  the  Miles  Laboratories  case,  the  Larned 
Corp.  case,  the  Capudine  Chemical  Co.  case,  and  some  others  in- 
volving medicinal  preparations. 

Through  those  sources  that  I  have  named  we  have  compiled  large 
volumes,  for  instance,  of  the  scientific  literature  dealing  specifically 
■with  bromides  and  acetanilid.  On  the  basis  of  that  scientific  litera- 
ture you  not  only  have  an  o})portunity  to  study  the  therapeutics,  or 
rather  the  therapeutic  efi'ects,  but  you  have  the  opportunity  also  to 
study  the  toxic  effects  that  are  harmful  or  poisonous  to  tlie  lunnan  sys- 
tem, and  to  study  the  literature  not  only  favorable  to  the  Connnission's 
interest  but  also  contrary  to  tlie  Commission's  interest. 

On  the  basis  of  the  consensus  of  such  scientific  evidence,  the  Com- 
mission proceeds. 
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Now,  when  any  comparison  is  draw-n  between  the  Commission's 
procedure  that  goes  into  therapeutics  and  the  Food  and  Drug  pro- 
cedure that  goes  into  therapeutics,  I  would  say  that  the  Commission 
would  have  the  same  sources  that  the  Food  and  Drug  Commission  has. 

They  go  out  into  the  field  and  get  the  best  scientists  in  whatever 
subject  they  are  interested.  So  do  we,  no  matter  where  they  are.  I 
might  say  that  as  to  the  Earned  Corp.,  I  have  the  testimony  taken  at 
San  Francisco  on  May  11,  1945,  with  regard  to  acetanilid. 

One  of  the  outstanding  experts  of  the  United  States,  Dr.  Paul 
Hanzlik,  testified  in  that  regard.  I  also  have,  in  the  Larned  case, 
the  testimony  taken  at  Los  Angeles,  of  Dr.  Sheldon  Payne,  one  of  the 
outstanding  experts,  testifying  there. 

Dr.  Payne  w^as  for  years  connected  wuth  the  Duke  University  Hos- 
pital in  North  Carolina  and  is  now  practicing  medicine  out  there. 

Mr.  Eeece.  What  is  his  specialty  at  this  time? 

Mr.  Cassedy.  His  specialty^    He  now^  deals  with  women's  diseases. 

Mr.  Reece.  What  phase  of  women's  diseases  ? 

Mr.  Cassedy.  Mr.  Congressman,  you  may  have  the  copy  of  the 
testimony  if  you  like,  and  the  committee  may  have  an  op[)ortunity 
to  determine  what  his  evidence  is  all  about.    He  is  fully  qualified. 

Mr.  Eeece.  I  do  not  know.  What  was  the  particidar  subject  on. 
which  he  w^as  testifying? 

Mr.  Cassedy.  About  the  therapeutic  effects  and  toxic  effects  of  ace- 
tanilid, and  in  some  regard  as  to  bromides,  based  upon  work  that  he 
had  done  over  a  period  of  several  years  at  the  Duke  University  Hos- 
pital. 

Mr.  Reece.  Does  the  record  reveal  the  particular  type  of  women's 
diseases  in  which  he  is  now  applying  himself  as  specialist? 

Mr.  Cassedy.  Yes,  sir:  but  that  has  nothing  to  do  with  the  subject 
of  bromides  or  acetanilid. 

Mr.  Reece.  I  did  not  know  his  name,  but  I  had  read  something 
indicating  his  specialty  now  is  far  from  dealing  with  that  subject. 

Mr.  Cassedy.  But  his  testimony  was  based  upon  his  outstanding 
experience,  which  is  highly  regarded  in  the  medical  world,  dealing 
with  acetanilid.  He  was  connected,  in  fact,  with  the  leaders  of  the 
whole  scientific  field  in  that  regard. 

Now,  I  have  also  the  testimony  of  Dr.  Max  Levin,  a  Johns  Hopkins 
man  who  w^as  with  the  Phipps  Institute  for  a  number  of  years  over  at 
Baltimore,  who  testified  in  the  Capudine  case  with  regard  to  bromides 
producing  mental  derangement. 

Mr.  Reece.  Mr.  Chairman,  could  I  take  just  a  minute? 

Mr.  Sadow^skt.  Just  a  moment,  Mr.  Reece.  Have  you  concluded 
your  statement,  Mr.  Cassedy  ? 

Mr.  Cassedy.  I  have  reached  the  point  of  discussing  Dr.  Dunbar's 
letter.     May  I  file  this  with  the  committee  for  its  use  ? 

Mr.  Sadowski.  Yes. 

(The  letter  is  as  follows:) 

FivDERAL  Security  Agency, 
Food  and  Drug  Administration; 
Washington,  D.  C,  July  1^,  19J,5. 
Hon.  B.  Carkoi.l  Reece, 

House  of  Representatives,  Washington  25,  D.  C. 

Dear  Mr.  Reece:  Let  me  apologize  for  tlie  dela.v  in  replying  to  your  letter  of 
.Tune  14,  which  is  due  in  part  to  its  failure  to  reach  us  until  June  21.  You  refer 
to  Adniinistnitor  McNutt's  letter  of  iNIay  3  to  Chairman  Lea  on  H.  R.  2390  and 
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ask  for  a  further  statement  of  tlie  difficulties  referred  to  in  the  Administrator's 
letter  that  have  arisen  from  tlie  differing;  procedures  and  divided  resi)onsibilit,y 
for  det<M-mining  tlie  truth  or  falsity  of  identical  representations  in  labeling  and 
advertising. 

At  the  outset  let  me  assure  you  of  my  heartiest  sympathy  with  your  purpose  of 
introducing  tlie  bill.  I  know  you  had  in  mind  the  elimination  of  duplication 
and  conflct  that  impair  consumer  protection  and  create  confusion  in  the  regu- 
lated industries. 

My  own  views  on  the  character  of  legislation  needed  to  accomplish  this  pur- 
pose have  not  changed  since  our  recommendations  were  made  to  the  Congress 
in  connection  with  the  bill  which  became  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  In  a  statement  to  the  Senate  Committee  on  Commerce  in  ]March  in35,  Mr. 
W.  G.  Campbell,  who  was  then  Chief  of  the  Food  and  Drug  Administration,  said : 

"If  I  may,  witli  propriety,  refer  to  the  recommendations  of  the  proprietary- 
medicine  manufacturers,  the  spokesman  for  certain  advertising  media,  and  the 
Chairman  of  tli"  Fedeial  Tnde  Co-nmissioii,  to  assign  to  (hat  organization  the 
enforcement  of  the  advertising  pi-ovisions  of  the  act,  I  will  say  that  I  am  more 
concerned  in  the  enactment  of  a  law  whose  terms  are  adequate  for  the  protection 
of  the  consuming  public  than  I  am  the  designation  of  the  governmental  body  by 
which  it  will  be  enforced.  I  urge  that  there  be  no  division  of  responsibility  in 
the  control  of  adulteration,  misbranding,  and  false  advertising  of  food,  drugs, 
and  cosmetics.  These  three  offenses  are  too  intimately  interwoven  to  permit 
effective  treatment  separately.  The  briefest  of  administrative  experience  is 
sufficient  to  condemn  divided  administrative  authority.  Such  an  arrangement 
presumes  continued  harmonious  cooperative  relationship  which  cannot  possibly 
exist  indefinitely.  Any  impairment  of  such  relationship  will  be  reflected  in  the 
inefficient  enforcement  v.hich  vrill  inevitably  result.  If  tlie  Federal  Trade  Com- 
mission is  qualified  to  administer  this  law  more  satisfactorily  than  the  Food 
nnd  Drug  Administration,  transfer  all  phases  of  its  enforcement  to  that  body. 
As  a  pi'eliminary  to  such  action  I  urge  also  that  modification  be  made  of  the 
procedure  imposed  on  it  in  the  act  for  regulation  of  trade  practices.  The  issuance 
of  orders  to  cease  and  desist  is  not  sufficient  to  suppress  false  advertising  or 
to  prevent  the  marketing  of  adulterated  and  misbranded  articles.  So  long  as 
an  offender  realizes  that  he  is  fi'ee  fi'om  a  visitation  of  penalties  until  after 
he  shall  have  received  an  invitation  to  desist,  there  will  be  a  total  absence  of 
incentive  voluntarily,  through  fear  or  otherwise,  to  comply  with  the  law.  There 
is  need  for  the  exercise  of  a  deterring  influence." 

Events  have  abundantly  confirmed  Mr.  Campbell's  predictions,  except  that 
inharmonious  relations  have  not  developed.  There  has  been  a  free  interchange 
of  information  between  the  Federal  Trade  Conmiission  and  the  Food  and  Drug 
Administration.  In  some  cases  scientific  investigational  work  has  been  done 
for  the  Commission  in  the  Administration's  laboratories,  since  the  Commission 
is  not  equipped  with  laboratory  facilities.  But  inevitiibly,  there  have  been  dif- 
ferences of  opinion  between  the  two  agencies  in  evaluating  scientific  evidence 
essential  to  the  control  of  the  regulated  commodities,  and  in  determining  the 
meaning  to  the  public  of  advertising  and  labeling  claims. 

Some  of  the  more  serious  difficulties  arise  from  such  differences  of  opinion. 
These  have  occurred  with  i-espect  to  many  products,  but  only  a  few  illustrations 
will  be  given.  The  Willard  Tablet  case  is  one.  On  April  S.  1937,  the  Commis- 
sion filed  a  complaint  against  the  Willard  Tablt't  Co.,  alleging  that  the  adver- 
tising representations  concerning  Willard  Tablets  were  false.  On  .January  5, 
1939.  the  Commission  issued  a  cease-and-desist  order.  No  appeal  from  the  order 
was  taken  and  the  companv  submitted  a  report  of  compliance,  receipt  of  which 
was  acknowledged  by  the  Commission  on  April  7.  1939. 

In  November  1942  we  instituted  a  seizure  action  under  the  Food,  Drug,  and 
Cosmetic  Act  against  a  shipment  of  Willard  Tablets  alleging  on  the  basis  of 
what  we  considered  to  be  conclusive  scientific  proof  that  the  representations  in 
the  labelirg  were  false  and  misleading.  These  representations  v  ere  identical 
with  those  submitted  in  the  report  of  compliance  to  the  Commission.  Both  the 
district  court  and  the  circuit  court  of  appeals  held  that  the  doctrine  of  res 
adjudicata  applied  and  that  action  under  the  Food,  Drug,  and  Cosmetic  Act 
was  barred.    In  its  decision  the  circuit  court  said: 

"We,  therefore,  have  the  incongruous  situation  of  one  branch  of  the  Govern- 
ment approving  the  method  now  pursued  by  the  claimant  and  another  branch 
seeking  to  condemn.  This  is,  to  say  the  least,  placing  claimant  in  an  embar- 
ra.ssing  situation  and  should  be  avoided  if  possible"  (141  F.  (2d)  141,  143). 
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This  decision  does  not.  of  conrse.  prevent  action  by  us  against  those  com- 
petitors of  the  Willard  Co.  who  have  not  received  cease-and-desist  orders.  We 
are  now  confronted  with  the  question  of  the  propriety  of  attempting  action  under 
the  Food.  Drug,  and  Cosmetic  Act  against  a  hirge  number  of  antiacid  preparations, 
of  which  the  Wilhird  product  is  typical,  bearing  hibel  representations  which, 
by  anah)gy  at  least,  have  been  sanctioned  by  the  Conunission  in  the  Willard 
case.  Certainly  such  proceedings  would  place  tliese  competitors  at  a  grave 
disadvantage.  Yet  our  failure  to  proceed  would  be  prejudicial  to  those  con- 
sumers who  rely  upon  the  extravagant  and  misleading  therapeutic  label  claims. 
This  situation  is  by  no  means  limited  to  the  field  of  antacid  drugs. 

Another  similar  case  arose  from  the  proceedings  instituted  by  the  Commission 
in  March  1936  against  the  distributors  of  Capon  Springs  Water,  the  composition 
of  which  is  essentially  the  same  as  that  of  Washington,  D.  C,  tap  water.  It 
was  alleged  that  advertising  of  the  product  as  a  cure  for  some  52  different  dis- 
eases was  false.  In  January  1938  the  Commission  ordered  the  distributors  to 
cease  and  desist  fi-om  representing  that  Capon  Springs  Water  alone  will  cure 
these  52  diseases.  The  order  was  appealed  to  the  circuit  court  of  appeals,  which, 
in  its  opinion,  plaiidy  invited  full  and  final  litigation  of  the  extent  of  the  thera- 
peutic value  of  Capon  Springs  Water.     Said  the  court    (107  F.   (2d)   516,  517)  : 

'We  are  sustaining  the  particular  order  of  the  Commission  solely  because  of 
its  limited  scope.  We  are  not  constrained  to  and  therefore  do  not  pass  upon 
the  wider  controversy  implicit  in  the  subject.  The  dispute  over  balneal  thera- 
peutics has  raged  in  the  medical  profession  and  inevitably,  therefore,  in  the 
courts,  ever  since  the  Romans  began  'taking  the  waters.'  *  *  *  As  we  inider- 
stand,  it  still  rages  and  should,  we  think,  be  legally,  at  least,  put  to  i-est  by  a 
properly  prepared  case.  Because  if  these  so-called  minei'al  waters  are  not  of 
any  independent  therapeutic  value,  the  public  sfwii^J  be  protected  af/ainst  asser- 
tion f<  othcnrise.  If,  on  the  other  hand,  they  do  possess  sepai'ate  curative  prop- 
erties, their  use  and  so  their  advertising  should  be  encouraged."  [Italics 
supplied.] 

Again  at  page  518 : 

"Tlie  Commission's  order  is  surely  the  most  gentle  exercise  of  its  power  extant. 
It  as  most  compelled  the  petitioners  to  cut  their  advertisements  to  the  testimony 
of  their  own  physician  experts.  They  were  ordered  to  cease  and  desist  from 
'representing  directly  or  by  implication  that  the  use  of  said  water  alone  either 
externally  or  internal].y  will  cure'  52  named  diseases  ranging  from  nephritis  to 
chronic  pneumonia  (whatever  that  is)  and  from  poison  ivy  to  sterility." 

Finally,  at  page  519 : 

"Although  this  may  be  our  feeling  about  the  order  we  are  affirming,  there  does 
not  seem  to  be  anything  we  can  do  about  it.  Our  function  is,  of  course,  not  nisi 
prius,  and  although  not  strictly  appellate  is  confined  by  the  statute  to  the  enforce- 
ment of.  or  refusal  to  enforce,  the  Federal  Trade  Commission's  orders  (15 
U.  S.  C.  A.,  sec.  45  (d) ).  In  the  latter  aspect,  as  the  greater  includes  the  lesser, 
we  may  modify.  We  cannot,  however,  sponte  sua  do  what  we  have  not  been 
asked  to  do." 

The  respondents  thereafter  submitted  a  report  of  compliance  to  the  Commis- 
sion which  contained  a  form  of  sample  advertising. 

In  June  1943,  after  finding  a  shipment  of  (^apon  Springs  Water  accompanied 
by  labeling  bearing  representations  substantially  the  same  as  those  in  the  sample 
advertising  contained  in  the  report  of  compliance,  this  Administration  instituted 
a  seizure  action  against  the  shipment  alleging  that  these  representations  were 
false  and  misleading.  After  trial  of  the  issues,  the  court  in  February  1943 
ordered  dismissal  of  tlif"  libel  on  the  ground  that  the  Connnission's  order  was 
res  adjudicata  against  the  Government.  We  have  recommended  to  the  Depart- 
ment of  Justice  that  this  decision  be  appealed. 

That  a  prior  adjudication  adverse  to  the  Government  under  food  and  drug 
legislation  may  estop  the  Comnussion  from  the  exercise  of  its  power  is  shown 
by  what  occurred  in  the  matter  of  Lpo's  Gizzard  Capsules.  A  seizure  was. insti- 
tuted in  1934  undei-  the  Food  and  Drugs  Act  of  1906  against  this  product,  the  label- 
ing of  which  was  alleged  to  be  false  and  fraudulent.  The  court  hold  the  labeling 
to  be  neither  fals(>  nor  fraudulent.  In  June  1936  the  Commission  issued  a  com- 
plaint against  this  firm  alleging  that  ;ulvertising  representations  for  Gizzard 
Capsules  identical  with  those  involved  in  the  labeling  of  the  seized  product  were 
false.  The  order  of  the  Commission  to  cease  and  desist  from  such  advertising 
representations  was  appealed  to  the  circuit  court  of  appeals,  which  held  that 
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tlu'  (li>ct!iiu>  of  ivs  adjudicMta  pivcludt'd  action  by  the  Commission  (113  Fed.  ('Jd) 
r>83).  We  know  of  no  other  instance  wherein  the  Conunission  was  heUl  to  be 
barred  from  action  because  of  a  prior  unsuccessful  proceeding  under  the  Food 
and  Drujis  Act  of  1!XKJ  or  the  Federal  Food.  Druj:,  and  Cosmetic  Act. 

Prior  to  the  Willard  Tablet  case  this  Administration  developed,  and  the  De- 
parrment  of  Justice  prosecuted  successfully,  a  number  of  cases  alleging  that 
label  representations  were  false  and  misleading  when  the  same  representations 
in  advertising  had  been  considered  by  the  Conunission  and  not  found  objection- 
able. 

On  August  30,  1935,  the  Commission  Hied  a  complaint  against  W.  Gordon 
I'ervis.  Temiille,  Ga.,  charging  that  the  respondent  had  falsely  represented  his 
metal  plates  for  use  in  shoes  as  a  cure  for  high  or  low  blood  pressure,  headache, 
asthma,  paralysis,  kidney  trouble,  and  other  ailments.  On  October  14,  1936,  the 
Conunission  dismissed  its  complaint  "for  the  reason  that  the  evidence  adduced 
does  not  sustain  the  allegations  of  the  complaint."  In  1940  we  instituted  crim- 
inal proceedings  against  Pervis  for  the  interstate  shipment  of  the  same  device 
misbranded  by  the  same  representations  which  had  foi-med  the  basis  of  the 
Conunlssion"s  "complaint.  On  November  12,  1940,  the  jury  returned  a  verdict 
of  guilty  and  the  court  imposed  a  fine  of  $1,000  and  a  suspended  jail  sentence  of 
6  months. 

Another  instance  of  this  kind  involved  preparations  represented  for  the  treat- 
ment of  obesity.  On  March  12,  1940,  the  Conunission  filed  a  complaint  against 
Sekov  Corp.  et  al.,  of  Hollywood,  Calif.,  alleging  that  its  advertising  of  Sekov 
Reducer  for  obesity  was  false.  The  Conunis.sion  found  that  Sekov  Reducer 
"constitutes  a  treatment  for  obesity  only  when  used  by  persons  suffering  from 
hypothyroidism."  This  Administration  had  previously  instituted  seizure  pro- 
ceedings against  a  shipment  of  Marmola  Prescription  Tablets,  a  product  of 
essentially  the  same  comi)ositlon  as  Sekov,  alleging  that  the  label  representations 
of  the  product  as  a  treatment  for  obesity  were  false  and  misleading.  The  court 
condeuuied  the  goods  and,  in  its  opinion  filed  February  23,  1943,  found  specifically 
that  "obesity  is  not  cau.sed  by  hypothntidism"  (48  F.  Supp.  878,  886). 

The  need  for  especially  stringent  control  of  drugs  containing  thyroid  was 
clearly  enunciated  by  the  district  court: 

"Any  drug,  which  for  safety  in  its  use  requires  diagnosis  and  evaluation,  and 
when  taken  in  the  dosage  and  with  the  frequency  recommended  and  suggested 
in  its  labeling,  may  expose  the  users  to  disease  and  pain,  is  dangerous  to  health. 
Mai'mola  is  such  a  drug.  In  it  there  is  an  inherent  and  potential  danger  that 
may  reasonably  be  expected  to  attend  its  use  when  one  considei-s  that  it  will  be 
used  by  the  strong,  the  weak,  the  old,  the  young,  the  well,  and  the  sick,  without 
first  having  a  physical  examination  or  a  diagnosis  of  their  condition  by  a 
competent  physician." 

This  judgment  was  affirmed  by  the  circuit  courts  of  appeals  (142  F.  (2d)  107). 
Certiorari  was  denied  (65  Supreme  Court  (jS). 

Another  type  of  impairment  of  consumer  protection  developed  in  cases  against 
Ayds  Candy,  which  is  labeled  and  advertised  as  a  remedy  for  obesity.  In  1940 
and  1941  four  seizures  were  made  of  this  product  alleging  its  labeling  to  be 
false  and  misleading.  A  default  decree  was  entered  in  each  case.  On  January 
29,  1943,  the  Commission  filed  a  complaint  against  the  manufacturer.  The  Carlay 
Co.,  and  its  president  and  treasurer,  Carl  A.  Futter,  alleging  that  the  advertising 
of  the  product  was  false,  and  on  October  18,  1944,  issued  a  cease-and-desist  order 
enjoining  such  advertising.  In  February  1944  a  criminal  action  undei"  the 
Food,  Drug,  and  Cosmetic  Act  was  filed  against  the  same  defendants.  They 
appeared  and  claimed  constitutional  immunity  on  the  ground  that  Futter  had 
testified  in  the  proceeding  before  the  Commission.  In  September  1944  the  court 
su.stained  the  defendants'  pleas  and  they  were  discharged. 

Impairment  of  consumer  protection  arises  through  undue  delays  in  the  settle- 
ment of  issues  caused  by  duality  of  jurisdiction.  As  an  illustration,  this  Admin- 
istration conducted  long  and  costly  scientific  investii^ations  of  Cartei-'s  T-ittle 
Liver  Pills  through  nationally  recognized  authorities  in  the  field  of  physiology, 
pharmacology,  and  medicine,  and  on  September  25,  1943,  instituted  seizure 
proceedings  alleging  that  the  labeling  of  the  pills  was  false  and  misleading.  The 
Commission  was  interested  in  the  advertising  representations  for  the  product 
which  were  the  same  as  those  in  the  labeling,  and  was  kept  advised  of  the  results 
of  the  investigations  as  they  developed.  Some  4  months  before  the  seizure  was 
made  the  Commission  filed  a  complaint  against  the  manufacturer.  The  seizure 
action  was  set  for  trial  in  .January  1944.  Prior  to  that  time  the  manufacturer 
sought  an  injunction  restraining  the  Commission  from  proceeding  with  hearings 
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on  its  complaint  until  final  judgment  liad  been  rendered  in  the  seizure  action. 
The  court  refused  the  injunction  and  the  Commission's  hearings  began  on  Novem- 
ber 15,  1943,  and  have  been  lield  intermittently,  the  latest  liearing,  according  to 
the  Commission's  docket,  having  been  held  on  June  13,  1945.  Tlie  court  in  which 
the  seizure  action  was  tiled  has  continued  to  grant  postponements  pending  the 
completion  of  the  Commission's  hearings.  Had  the  seizure  action  been  permitted 
to  go  to  trial  it  would  undoubtedlj^  have  been  terminated  within  a  few  weeks  and 
in  all  px'obability  the  judgment  would  be  final  by  this  time  even  if  appeals  had 
been  taken.  The  distribution  of  the  allegedly  misbranded  product  has  been 
continued  throughout  this  period  and  will  undoubtedly  be  continued  until  the 
seizure  case  is  tried  and  the  judgment  becomes  final. 

Efiicient  enforcement  necessitates  constant  planning  so  as  to  concentrate 
action  on  those  offenses  that  constitute  tlie  greatest  impairment  of  public  welfare. 
The  extent,  character,  and  timing  of  our  actions  on  any  group  of  foods,  drugs,  or 
cosmetics  are  determined  by  tlie  relative  seriousness  of  the  adulterations  and  mis- 
brandings in  that  group,  irrespective  of  the  character  of  advertising  relating  to 
it.  Serious  adulterations  and  misbrandings  may  not  be  accompanied  by  serious 
false  advertising,  nor  is  serious  false  advertising  necessarily  accompanied  by 
serious  adulterations  or  misbrandings.  That  there  can  be  no  substantial  uni- 
formity in  the  over-all  enforcement  plans  of  the  two  agencies  with  respect  to  the 
same  misrepresentations  is  clear  from  the  fact  that  actions  against  such  identical 
misrepresentations  constitute  only  a  limited  portion  of  tlie  duties  of<each  agency. 

It  follows  that  the  enforcement  plans  of  the  Food  and  Drug  Administration 
and  those  of  the  Federal  Trade  Commission  may  call  for  differing  emphasis  and 
timing  of  operations  on  the  same  commodity  group.  We  have  had  caustic  com- 
plaints from  industry  representatives  concerning  the  lack  of  uniform  enforce- 
ment with  respect  to  the  same  representations  in  labeling  and  advertising.  Tlie 
attached  copy  of  letter  from  Mr.  Gary  Piowaty,  of  the  Florida  Lime  and  Avocado 
Growers,  Princeton,  Fla.,  is  in  point. 

Under  section  5  of  the  Federal  Trade  Commission  Act,  as  amended  by  the 
Wheeler-Lea  Act,  the  Commission  is  empowered  and  directed  to  prevent  the  use 
of  "unfair  methods  of  competition  in  commerce  and  unfair  or  deceptive  acts  or 
practices  in  commerce."  One  form  of  exercise  of  this  power  is  illustrated  by 
the  enclosed  "Trade  Practice  Rules  for  the  Tuna  Industry,"  promulgated  June  23, 
1945.  You  will  note  that  these  rules  govern,  among  other  things,  the  advertising, 
labeling,  and  composition  (which  of  course  is  within  the  field  covered  by  various 
definitions  of  adulteration  in  sec.  402  of  the  Food,  Drug,  and  Cosmetic  Act)  of 
canned  tuna.  Of  particular  interest  are  the  standards  prescribed  in  rule  1  and  the 
effect  they  may  liave  on  the  formulation  and  validity  of  standards  we  expect  to 
provide  for  canned  tuna  under  section  401  of  the  Food,  Drug,  and  Cosmetic  Act. 
Investigations  necessary  to  the  formulation  of  such  standards  were  suspended 
at  the  beginning  of  the  war,  but  will  soon  be  resumed.  As  you  know,  our  food 
standards  must  "promote  honesty  and  fair  dealing  in  the  interest  of  consumers," 
and  for  that  purpose  would  necessarily  include  important  provisions  omitted 
from  the  Commission's  standards,  such  as  a  limitation  on  the  oil  or  brine  added 
and  a  specific  minimum  for  fill  of  container.  Furthermore,  our  standards  would 
fall  for  want  of  certainty  unless  drawn  with  greater  precision  than  those  in  the 
enclosure. 

We  do  not  seek  to  attack  the  validity  of  these  rules  or  question  the  propriety 
of  their  pi'omulgation  as  a  legitimate  exercise  of  the  Commission's  authority  to 
restrain  unfair  trade  practices.  Our  experts  assisted  the  Commission  in  com- 
piling the  facts  which  form  the  basis  of  the  rules.  We  cite  this  example  merely 
as  a  further  illustration  of  confusion  to  the  prejudice  of  the  public  which 
emanates  from  the  duality  of  jurisdiction.  Since  it  is  obvious  that  our  standards 
must  differ  from  those  of  the  Commission  the  question  arises  as  to  whether  the 
prior  existence  of  the  Commission's  standards  will  interfere  with  the  formulation 
or  jeopardize  the  validity  of  ours.  More  than  a  possibility  of  such  adverse 
effects  exists,  notwithstanding  the  provisions  of  section  701  (d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

A  further  cause  of  c(Mifusion  and  conse(iuent  impairment  of  consumer  protec- 
tion results  from  the  absence  of  detei'rent  effect  inlierent  in  the  administrative 
cease  and  desist  procedure.  Competitors  of  those  fii'ms  who  have  been  ordered 
to  cease  and  desist  know  they  can  continue  the  forbidden  practice  until  they 
themselves  r«M'eive  such  orders.  Because  the  procedure  is  cumbersome  and 
time-consuming  the  offense  may  be  long  continued,  whereas,  if  the  original  pro- 
ceedings were  penal  and  tried  in  courts  of  law  a  single  decision  would  have  a 
far-reacliing  influence  toward  general  compliance.     That  the  Federal  courts  are 
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well  qualified  to  pass  on  the  truth  or  falsity  of  representations  made  for  foods, 
drugs,  and  cosmetics  has  heen  abundantly  demonstrated  by  the  record  in  thou- 
sands of  actions  involvins;  misln-iindinji  l)r<)nght  under  the  Food  and  Drugs  Act 
of  190G  and  the  Federal  Food.  Drug,  and  Cosmetic  Act  of  1938. 

I  shall  be  delighted  to  be  of  all  possible  assistance  to  you  in  your  purp«  se 
to  eliminate  difiiculties  that  have  characterized  the  adniinistraticn  or  .t^uislatiou 
for  the  control  of  foods,  drugs,  and  cosmetics.  When  thf  Cop.gress  decided  in 
1938  to  delete  the  adv^^rlising  ])rovisions  from  the  food,  drug,  and  cosmetic  bill, 
we  accepted  the  decision  philosoishically.  I  am  not  urging  that  regulatory  control 
of  these  commodities  be  cond)ined  under  any  particular  agency. 

The  important  thing  is  the  character  of  the  control  legislation.  In  my  judg- 
ment it  should  proviile  for  similar  procedures  against  the  offenses  of  adultera- 
tion, misbranding  and  fal.s"  aiivertislng  so  that  allegations  on  all  three  cm  ba 
combined  in  a  single  action  when  tlie  facts  warrant;  it  should  provide  that  the 
issues  be  tried  initially  in  the  Federal  courts;  it  should  prescribe  such  penalties 
as  will  create  an  incentive  to  compliance;  it  should  vest  clear  responsibility  for 
enforcement  in  a  single  agency ;  it  should  not  interfere  with  the  operation  of 
existing  legislation  to  control  unfair  jjractices  that  do  not  come  within  the  stat- 
utory definitions  of  adulteration,  misbranding,  or  false  advertising. 
Sincerely  yours, 

P.  B.  Dunbar, 
Commissioner  of  Food  and  Drugs. 

Mr.  Sadowski.  The  committee  will  meet  in  this  room  tomorrow 
morning  at  10  o'clock  to  continue  the  hearings. 

(Thereupon,  at  12: 15  p.  m.,  the  committee  recessed,  until  10  a.  m., 
Friday,  March  8,  194G.) 
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FRIDAY,   MARCH   8,    1946 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.  C. 

The  subcommittee  reconvened  at  10  a.  m.,  Hon,  George  C.  Saclowski, 
chairman  of  the  subcommittee,  presiding. 

Mr.  Sadowski.  The  committee  will  come  to  order. 

We  have  some  ladies  here  who  wish  to  t^estify.  Before  we  proceed, 
then,  with  Mr.  Cassedy,  we  will  call  on  these  ladies. 

I  believe  the  first  witne.ss  will  be  Mrs.  Elizabeth  Rohr. 

Will  you  state  your  name  and  the  organization  you  represent, 
2:)lease  ? 

STATEMENT  OF  ELIZABETH  ROHR,  WASHINGTON  REPRESENTA- 
TIVE OF  CONSUMERS  UNION  OF  UNITED  STATES  CONSUMERS 
UNION 

Mrs.  RoHR.  I  am  Elizabeth  Rohr,  Washington  representative  of 
Consumers  Union  of  United  States  Consumers  Union,  a  nonprofit  con- 
sumer technical  organization  with  over  100,000  members  throughout 
the  United  States,  is  strongly  opposed  to  the  Reece  bill  (H.  R.  2890). 

This  proposed  legislation  would  seriously  weaken  the  present  pro- 
tection consumers  have  against  fraudulent  and  misleading  advertis- 
ing. The  provisions  of  H.  R.  2390  would  hamstring  the  Federal 
Trade  Connnission  in  investigating  and  correcting  the  clissemination 
of  false  advertising,  thus  helping  unscrupulous  advertisers  to  pro- 
mote the  sale  of  worthless  or  dangerous  products  to  consumers.  In 
addition,  by  reducing  penalties  for  violation  of  cease-and-desist  or- 
ders, H.  R.  2390  would  make  it  advantageous  to  manufacturers  to 
defy  the  provisions  of  the  existing  act. 

Consumers  Union  is  concerned  with  preventing  passage  of  any  pro- 
posals which  would  make  Federal  control  of  misleading  advertising 
less  effective.  At  this  time,  a  fiood  of  new  products  is  being  offered 
to  the  consuming  public. 

Unless  there  is  effective  regulation  of  the  advertising  claims  made 
in  connection  with  their  sale,  many  consumers  will  be  mislead  into 
purchasing  i:iroducts  detrimental  to  their  health  and  their  pocket- 
books.  The  FTC  has  the  administrative  machinery  and  trained  per- 
sonnel to  stand  guard  over  the  consumer's  health  and  economic  wel- 
fare through  investigating  and  cracking  down  on  false  advertisements. 

Every  provision  of  the  Reece  bill  would  undermine  the  protection 
the  consumer  now  has.     To  begin  with,  major  obstacles  would  be  set 
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up  against  executing  the  FTC's  cease  and  desist  orders.  Since  a 
violator  would  be  encouraged  to  evade  the  consequences  of  misleading 
advertising  by  engaging  in  long  and  complicated  litigation  under 
the  Keece  bill,  it  would  not  be  the  violator  but  the  FTC  which  would 
have  the  burden  of  proving  that  its  findings  were  "''supported  by  the 
preponderance  of  evidence." 

In  effect,  this  would  put  the  FTC  on  trial  rather  than  the  violator, 
and  would  enable  a  disseminator  of  false  advertising  to  drag  out  hear- 
ings through  lengthy  legal  procedure  involving  the  use  of  large  num- 
bers of  experts,  technicalities,  and  so  forth. 

The  courts  would  be  clogged-  with  appeals  and  the  practical  result 
would  be  a  great  increase  in  misleading  advertising,  since  violators 
would  know  that  the  FTC  could  be  tied  up  with  protracted  legal  hear- 
ings. A  premium  would  be  placed  on  violations  because  only  a  small 
minority  could  ever  be  punished  under  the  time-consuming  procedure 
established  by  H.  K.  2390.  "... 

A  second  premium  is  put  on  violations  by  the  Reece  bill  in  its  pro- 
vision to  put  a  $10,000  ceiling  on  penalties  imposed  on  violators  and  to 
reduce  the  maximum  penalty  for  each  violation  from  $5,000  to  $1,000. 

The  present  penalties  are  far  from  adequate  for  big  manufacturers 
of  products  whose  use  is  injurious  to  the  health  of  consumers. 

But  the  amendment  proposed  in  the  Reece  bill  would  make  penalties 
a  joke  to  large  corporations.  A  $10,000  ceiling  would  be  regarded 
simply  as  a  sort  of  license  charge,  small  in  comparison  with  the  budget 
for  and  the  pi'ofits  made  from  misleading  advertising.  It  would 
certainly  not  act  as  a  curb  upon  large  corporations  which  combine  in 
order  to  control  markets  and  fix  prices  to  the  detriment  of  the  con- 
sumer. 

In  addition  to  weakening  the  existing  safeguards  against  fraudulent 
and  misleading  advertising,  H.  R.  2390  would  stimulate  the  sale  of 
ch'ugs  and  other  products  which  may  have  serious  potential  dangers  to 
consumers. 

Under  the  present  act,  the  consuming  public  must  be  informed  in 
advertisements  of  potential  hazards  existing  in  the  use  of  certain 
products,  or  at  least  advised  to  use  the  product  only  as  directed. 

The  public  is  thus  warned  and  can  guard  itself  against  dangerous 
c(msequences.  Were  H.  R.  2390  to  be  adopted,  it  would  not  be  possible 
to  require  a  company  advertising  a  drug  or  device  that  is  potentially 
dangerous  to  state  what  might  happen  if  the  drug  were  used  under  con- 
ditions prescribed  in  the  advertisement,  or  even  under  customary  or 
usual  conditions. 

Under  the  Reece  bill,  advertisers  would  only  be  required  "to  prevent 
deception  resulting  from  indirection  and  ambiguity,  as  well  as  from 
statements  which  are  false." 

This  amendment  would  make  it  impossible  for  the  FTC  to  require 
advertisers  to  disclose  to  the  consuming  public  consequences  which  may 
result  from  use  of  products  under  conditions  not  disclosed  in  the 
ndvertisements. 

Right  now  the  public  has  become  very  interested  in  many  new  drugs 
developed  during  the  war.  Physicians  have  warned  that  indiscrimi- 
nate use  of  some  of  these  can  lead  to  dangerous  complications.  But 
under  H.  R.  2390,  advertisers  could  push  the  sales  of  such  products, 
witho''    publishing  disclosures  of  their  consequences.     There  is  abso- 
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lutely  no  justification,  in  our  opinion,  for  removing  this  protection  to 
consumers,  so  that  some  manufacturers  can  increase  their  sales  and 
jjrofits  at  the  expense  of  the  health  and  welfare  of  hundreds  of  thou- 
sands of  consumers. 

Perhaps  the  worst  feature  of  H.  R.  2390  is  its  provision  to  exempt 
foods,  drugs,  devices,  and  cosmetics  from  the  jurisdiction  of  the  FTC. 

We  are  consumers  and  not  legal  experts,  so  we  are  not  in  a  position 
to  discuss  the  alleged  conflict  in  jurisdiction  between  the  Federal 
Trade  Commission  and  the  Food  and  Drug  Administration  with  re- 
gard to  improper  labeling. 

But  as  consumers,  we  do  know  that  exempting  foods,  drugs,  cos- 
metics, and  devices  from  the  regulation  of  the  FTC  in  this  respect 
would  weaken  the  protection  consumers  require  against  unfair  label- 
ing practices  and  false  or  misleading  information  on  labels. 

AVe  believe  that  it  is  important  for  the  FTC  to  continue  under  the 
present  act  to  have  the  authority  to  correct  improper  labeling  as  an 
unfair  method  of  competition  in  all  industries. 

Consumers  Union  wants  to  emphasize  the  importance  to  the  public 
of  the  FTC's  procedure  in  requiring  that  dangerous  or  potentially 
dangerous  products  carry  in  advertising,  at  least,  the  precautionary 
statement:  "Caution.  Use  only  as  directed,"  or  such  pertinent  dis- 
closure as  is  necessary  to  protect  the  consumer. 

We  fail  to  see  how  any  honest  manufacturer  can  object  to  this 
necessary  warning.  If  his  product  may  have  dangerous  consequences 
for  its  users,  he  will  want  to  have  the  assurance  that  the  public  has 
been  warned. 

But  the  health  of  consumers  should  not  be  endangered  by  exempting 
foods,  drugs,  devices,  and  cosmetics  from  the  jurisdiction  of  the  FTC 
on  the  ground  that  a  jurisdictional  tangle  may  exist  between  the 
FTC  and  the  FDA. 

Wei  suggest  that  the  answer  to  this  problem  of  jurisdiction  lies  in 
continuance  of  the  close  cooperation  that  we  understand  exists  be- 
tween the  two  agencies. 

As  far  as  consumers  are  concerned,  we  are  more  than  happy  to  have 
the  double  protection  against  false  labeling.  There  is  no  reason,  if  a 
food  or  drug  product  is  fraudulently  labeled,  why  both  the  FTC  and 
FDA  should  not  be  available  to  proceed  against  the  manufacturer  in 
the  interests  of  the  consuming  public. 

AVhat  is  at  stake  here  is  maximum  consumer  protection.  There 
should  be  no  loopholes  for  concerns  which  misbrand,  adulterate,  or  do 
not  reveal  in  advertising  as  well  as  labeling  the  potential  dangers 
resulting  from  use  of  their  products. 

We  believe  that  we  have  demonstrated  that  the  provisions  of  H.  R. 
2390  would  seriously  undermine  consumer  protection  against  mis- 
leading and  false  advertising,  because  the  sellers  could  advertise 
dangerous  products  without  warning,  and  in  the  case  of  cosmetics  or 
drugs  sold  by  mail  order,  at  soda  fountains,  or  similarly  dispensed, 
the  only  possible  warning  to  the  prospective  purchaser  would  be  that 
found  in  the  advertisement. 

Adoption  of  the  Reece  bill  would  only  serve  the  interests  of  a  minor- 
ity of  manufacturers,  willing  to  gamble  with  the  health  of  the  public. 
For  some  time  they  have  been  seeking  to  make  it  easier  for  them  to 
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get  away  with  dishonest  claims  and  to  eliminate  existing  curbs  on  the 
sale  of  dangerous  products.  "\Ve  are  not  alone  in  this  opinion  of  the 
forces  seeking  to  ^Yeaken  consumer  protection. 

For  example.  Business  Week — a  hard-headed  business  publica- 
tion— in  its  March  24,  1945,  issue,  pointed  out  that  H.  R.  2390 — 

looks  like  an  answer  to  the  prayer  of  proprietary  drug  interests,  as  the  bill 
would  satisfy  virtually  all  objections  which  drug  companies  have  expressed 
about  FTC  procedui-e. 

By  the  same  token,  we  feel  that  H.  R.  2390  would  weaken  or  nul- 
lify much  of  the  protection  consumers  now  have  under  the  provisions 
of  the  existino:  act. 

The  heahh  and  welfare  of  the  American  people  are  the  primary 
concern  of  Congress.  When  legislation  is  proposed  that  would  under- 
mine essential  safeguards  for  the  people,  it  is  the  duty  of  Congress  to 
reject  it.  We  respectfully  urge  your  committee  to  vote  down  H.  R. 
2390.  thus  serving  notice  that  the  FTC  will  continue  to  uncover 
fraudulent  advertising  and  to  protect  the  over-all  interests  of  the 
consuming  public. 

Mr.  Sadowski.  Thank  you. 

Mr.  Reece.  May  I  aslv  just  one  question :  You  and  j'our  organiza- 
tion have  confidence  in  the  Federal  Trade  Commission  and  likewise 
in  the  Pure  Food  and  Drug  Administration  ? 

Mrs.  RoHR.  We  have,  Mr.  Reece. 

Mr.  Reece.  In  1935.  as  I  recall,  your  organization  advocated  that 
the  interests  of  the  consuming  public  would  be  best  served  by  placing 
full  authority  to  deal  with  all  phases  of  foods,  drugs,  and  cosmetics 
in  one  agency. 

]\Irs.  RoHR.  Congressman  Reece.  I  believe  you  have  our  organization 
confused  with  another  organization.  We  were  not  in  existence  in 
1935. 

Mr.  Reece.  That  was  another  organization?  • 

Mrs.  RoHR.  Yes. 

Mr.  Reece.  Then  what  would  be  your  attitude  now  if  you  were  to 
find  that  power  to  deal  with  all  phases  of  this  question  should  be 
placed  either  in  the  Federal  Trade  Commission  or  the  Food  and  Drug 
Administration ': 

Mrs.  RoHR.  That  is  something  that  we  would  not  express  an  opinion 
on.  because  as  I  have  said,  we  are  not  legal  experts  and  have  no  legal 
experts  in  our  organization. 

We  are  interested  in  maximum  consumer  protection.  Whatever 
way  the  Congress  chooses  to  give  it  to  us  is  all  right  as  far  as  we 
are  concerned.     I  think  that  we  have  it  now  with  the  two  agencies. 

We  do  not  want  either  one  to  lose  any  of  their  existing  powers. 

Mr.  O'Hara.  Mrs.  Rohr.  when  was  vour  organization  organized? 

Mrs.  RfuiR.  1936. 

Mr.  O'Hara.  And  where  is  its  headquarters? 

Mrs.  Rohr.  Xew  York. 

Mr.  O'Hara.  What  address,  please? 

^Irs.  RoiiR.  17  Union  Square  West. 

We  have  a  Washington  address,  170G  G  Street. 

Mr.  O'Hara.  And  what  is  your  connection  with  that  organization? 

Mrs.  Rohr.  I  am  tlie  Washington  representative. 

Mr.  O'Hara.  And  what  is  your  title? 


AMEXD   FEDERAL   TRADE    COMMISSION    ACT  349 

Mrs.  RoiiR.  Just  that — Washington  representative. 

Mr.  O'Hara.  I  notice  fi'om  the  statement  that  it  was  rather  tech- 
nically prepared  as  to  hmpiage. 

Dill  you  draw  this  up  yourself  ? 

^[rs.  RoHR.  Xo,  we  have  people  in  New  York  who  come  down  here, 
and  any  testimony  is  iienerally  the  product  of  several  people,  in- 
chidinir  some  of  our  technicians  and  economists. 

y[v.  O'Haka.  You  have  your  own  staff  of  technicians  and  experts  in 
Xev\-  York? 

]Mrs.  RoHR.  That  is  correct.     AVe  have  a  testing  Uiboratorv  tliere. 

Mr.  O'Hara.  That  is  all. 

^Ir.  Salx^vski.  Thank  you.  The  next  witness  is  Mrs.  Margaret 
Thompson.  Will  you  state  your  name  and  the  organization  you 
represent  ( 

STATEMENT  OE  MAEGAEET  D.  THOMPSON.  EDITOE.  CONSUMEE 
EDUCATION  SEEVICE.  OF  THE  AMEEICAN  HOME  ECONOMICS 
ASSOCIATION 

^Ir>^.  TiioMPSox.  I  am  ^Mrs.  Margaret  D.  Thompson,  of  the  American 
Home  Economics  Association.  Mills  Building.  Seventeenth  and  Penn- 
sylvania Avenue. 

My  home  address  is  Kingston.  R.  I.,  and  I  am  the  editor  of  Consumer 
Education  Service,  published  by  the  American  Home  Economics  Asso- 
ciatii>n. 

The  American  Home  Economics  Association  opposes  the  jxdicv  of 
H.  R.  2390.  a  bill  to  amend  the  act  creating  the  Federal  Trade  Com- 
mission, insofar  as  this  bill,  if  enacted,  would  weaken  the  consumer 
protection  provided  by  the  FTC. 

The  American  Home  Economics  Association  has  members  in  every 
State,  in  every  city,  in  every  college  home  economics  department,  anil 
in  many  business  concerns  which  require  professional  standards  in 
their  staffs  dealing  M-ith  consumer  information.  Its  members  are 
secondary  school  and  college  teachers,  homemakers.  home  economists 
for  food  administration,  social  welfare  and  public-health  workers, 
research  workers,  and  4-H  Club  leaders  and  home-domonstration 
workers  in  the  Extension  Service. 

The  aim  of  the  association  is  to  further  the  best  interests  of  the 
home  and  family.  Accordingly,  an  important  plank  in  its  current 
program  is  ''support  of  legislation  to  increase  etticiency  in  the  buying 
of  consumer  goods." 

It  is  in  the  interest  of  the  home  and  family  that  any  legislation, 
which  your  committee  recommends,  shoidd  increase  rather  than  de- 
crease efficiency  in  the  buying  of  consumer  goods. 

We  believe  you  will  agree  with  us  that  weakening  the  FTC  would 
be  a  backwaril  ste)>.  ^loreover.  the  association's  program  of  leirisla- 
tive  support  specifically  includes  "support  of  programs  t\)r  consumer 
protection  in  such  Government  agencies  as  the  Federal  Trade  Com- 
mission." 

This  is  simply  carrying  on  with  the  association's  established  stand 
of  many  years,  in  favor  of  the  type  of  consumer  protection  which  has 
been  developed  by  the  PVderal  Traile  Conunission.  Xow.  I  am  not 
suggesting  that  the  consumer  shoidd  be  "babied"  in  this  protection.     It 
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is  a  question  of  enough  information  so  that  the  consumer  can  protect 
himself. 

This  association's  policy  regarding  legislation  over  the  years  has 
not  only  been  favorable  to  the  type  of  consumer  protection  provided 
by  the  FTC,  but  our  members  have  voluntarily  cooperated  with  FTC 
in  the  detailed  technical  work  of  building  up  its  trade-practice  rules. 

Like  the  FTC,  this  association  is  heartily  in  favor  of  honest  busi- 
ness competition  and  informative  advertising.  As  consumers,  and  as 
an  association  interested  in  satisfactory  living  standards,  we  have  long 
seen  the  economic  and  health  importance  of  proper  advertising  of 
consumer  goods. 

For  these  reasons,  we  support  FTC  in  opposing  unfair  and  decep- 
tive treatment  of  the  consumer — as  for  instance  when  potentially 
dangerous  drugs  and  cosmetics  are  advertised  without  warning  dis- 
closure to  the  user  as  to  possible  harmful  results. 

As  consumers,  we  have  listened  wiht  the  keenest  interest,  while 
your  subcommittee  so  carefully  weighed  and  studied  the  proposal  to 
amend  the  Federal  Trade  Commission  by  H.  R.  2390. 

Insofar  as  H.  R.  2300  would  weaken  the  existing  Federal  protection 
of  the  consumer,  the  American  Home  Economics  Association  herewith 
respectfully  registers  its  opposition. 

Thank  you  very  much. 

Mr.  Sadowski.  Thank  you. 

Mr.  Reece.  May  I  ask  you  one  question :  There  has  been  some 
question  raised  that  dual  control  is  impairing  the  protection  to  the 
public. 

In  full  and  adequate  authority  to  deal  with  all  phases  of  this  ques- 
tion— foods,  drugs  and  cosmetics — should  be  vested  in  one  agency, 
either  of  these  agencies,  would  you  feel  that  that  would  accomplish 
the  purposes  that  you  have  in  mind  ?  That  is,  you  have  confidence  in 
both  agencies,  I  take  it? 

Mrs.  Thompson.  You  mean,  sir,  that  they  should  be  combined  in 
one? 

Mr.  Reece.  That  is,  if  either  agency  should  be  given  full  authority 
to  deal  with  this  question,  either  the  Federal  Trade  Commission  or 
the  Food  and  Drug  Administration,  would  you  have  any  objection  to 
that? 

Mrs.  Thompson.  We  think  that  the  situation  as  it  is  now  is  good 
Federal  consumer  protection.  We  would  not  make  a  statement  as 
to  giving  the  entire  work  to  either  of  those  agencies. 

Mr.  Reece.  Thank  you. 

Mr.  Sadowski.  The  next  witness  will  be  Mrs.  Sylvia  Wubnig. 

STATEMENT  OF  SYLVIA  WUBNIG,  REPRESENTING  NATIONAL 
LEAGUE  OF  WOMEN  SHOPPERS 

Mrs.  Wubnig.  My  name  is  Sylvia  Wubnig  of  the  National  League 
of  Women  Shoppers. 

We  are  an  organization  whose  members  are  drawn  largely  from 
housewives  in  some  ev^'ht  or  nine  cities,  nine  cities  actually,  in  various 
parts  of  the  United  States. 

We  are  profoundly  concerned  witli  anv  attempt  to  weaken  the  pro- 
tection which  we  as  consumers  look  for  from  our  Government. 

Mr,  O'Hara.  Will  you  please  give  the  address  of  your  organization? 
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Mrs.  WuBNiG.  Our  Washington  address  is  1706  G  Street,  and  our 
New  York  address  is  1134  Broadway. 

Mr.  Reece.  How  is  your  organization  supported  ? 

I\lrs.  WuBNiG.  By  membership  dues  only. 

Mr.  Eeece.  How  many  members  have  you  ? 

Mrs.  WuBNiG.  I  am  sorry.     I  do  not  know. 

Mr.  Reece.  Approximately  ? 

Mi-s.  AVuBNJG.  I  would  not  know.  I  am  not  on  that  kind  of  com- 
mittee. I  am  on  the  consumer  committee,  and  I  have  been  interested 
in  consumer  interests  for  the  National  League  of  Women  Shoppers. 

Mr.  O'Hara.  Well,  you  have  at  least  one  member,  because  you  are 
here. 

Mrs.  Wtjbnig.  Yes.  And  if  I  may  make  a  passing  comment,  I  am 
not  an  impartial  witness  either.  I  am  a  very  partial  witness.  I  do 
not  want  my  husband  or  my  family  or  anybody  else  related  to  me  to 
suffer. 

Mr.  O'Hara.  We  are  all  partial  in  that  way. 

Mrs.  Wubxig.  It  seems  to  us  that  this  bill  is  an  attempt  of  that  sort, 
to  weaken  consumer  protection.  It  can  benefit  no  one  but  the  few 
unscrupulous  manufacturers  and  advertisers  who  may  wish  to  profit 
by  the  inability  of  the  people  to  evaluate  advertising  claims  or  to  dis- 
tinguish harmful  drugs  and  devices.  It  can  benefit  no  one  but  manu- 
facturers and  advertisers  and  those  who  have  the  funds  to  engage  in 
protracted  litigation  or  to  pay  the  limited  penalties  set  in  this  bill. 

As  consumers,  as  taxpayers,  and  as  common-sense  citizens  we  oppose 
the  provision  which  thrusts  upon  the  courts  the  necessity  for  investiga- 
tion of  finding  of  facts. 

I  do  not  pretend  to  be  a  law\ver ;  I  am  a  housewife.  But  it  seems 
amply  evident  in  any  careful  reading  of  the  act  that  that  is  what  our 
courts  Mould  have  to  do  by  requiring  the  FTC  to  be  supported  by  the 
"preponderance  of  the  evidence." 

Judicial  review  is  now  available  for  any  who  may  feel  that  the 
Commission's  cease-and-desist  orders  are  arbitrary  or  unreasonable. 
Why  then  force  upon  our  already  overburdened  courts  w^ork  that  is 
competently  done  by  the  experienced  technical  personnel  of  the  FTC? 

To  do  so  is  an  open  invitation  to  evade  compliance  with  the  orders 
of  the  FTC  by  litigation,  long  drawn  out  and  burdensome,  and  be- 
comes an  effective  challenge  of  the  purposes  for  which  FTC  was 
created  by  Congress. 

As  consumers,  we  want  the  FTC  as  strong  as  possible  to  prevent 
misleading  advertisement,  to  protect  us  from  the  consequences  of 
unfair  practices  and  to  provide  us  warning  whenever  necessary.  We 
want  enforcement  to  be  as  quick  and  efficient  as  possible. 

As  taxpayers  we  object  to  the  costly  procedures  that  will  inevtitably 
take  place  by  clogging  the  courts  with  appeals  that  would  be  spun  out 
endlessly  in  order  to  evade  FTC  rulings.  And  as  common-sense 
citizens  we  feel  that  technically  equipped  agencies  should  undertake 
the  special  technical  questions  that  come  up  for  investigation. 

But  although  the  courts  under  the  Reece  bill  are  given  greater  duties 
and  responsibilities,  they  are  at  the  same  time  deprived  of  effective 
sanctions  against  violators. 

It  seems  to  me  a  contradiction  that  does  not  make  very  much  sense. 

Mr.  O'Hara.  You  do  not  understand  that  the  Reece  bill  wipes  out 
the  penalties  which  now  exist ;  do  you  ? 
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Mrs.  WuBNiG.  No ;  I  say  that  it  limits  the  effect  of  sanctions  against 
violators,  because  not  only  is  the  maximum  penalty,  as  I  read  in  the 
bill,  for  each  violation  reduced  from  $5,000  to  $1,000  for  violation,  but 
$10,000  is  set  as  a  limit  for  the  total  penalty  on  the  representation  of  a 
violation. 

When  we  consider  the  fact  that  $10,000  is  not  unusual  for  a  single 
radio  broadcast  sponsored  by  leading  drug  and  cosmetic  manufac- 
turers, it  is  obvious  enough  that  $10,000  might  be  well  worth  paying 
for  the  privilege  of  further  unhampered  violation.  Once  the  violator 
has  paid  the  limit  in  penalties,  what  sanction  would  the  courts  have  to 
curb  further  violations  ? 

Controlling  markets,  fixing  prices,  misleading  advertisement — are 
those  not  privileges  that  are  well  worth  a  mere  $10,000,  when  millions 
of  dollars  in  profits  are  in  question^  And  how  then  can  we  as  con- 
sumers be  protected  ? 

I  have  said  I  am  not  a  lawyer.  I  am  not  a  chemist.  I  am  not  a 
druggist.  I  am  not  a  doctor,  either.  I  buy  drugs  and  cosmetics  and 
foods,  and  I  use  them,  and  I  provide  them  for  my  family,  as  most  of  us 
who  are  housewives  do,  as  your  wife  does. 

1  am  a  conscientious  consumer,  probably  on  the  average  more  con- 
scientious than  most  consumers,  but  I  do  read  the  label. 

But  even  though  I  can  read  the  labels,  I  do  not  always  know  what  is 
going  on.  I  can  read  a  whole  series  of  drug  analyses.  I  do  not  know 
whether  I  will  die  from  it  or  get  better,  whether  my  headache  will 
leave  me  or  I  will  get  something  worse  than  a  headache. 

I  read  advertisements.  But  I  must  be  told  which  drugs  and  which 
cosmetics  will  be  harmful  to  me.  I  want  that  warning.  And  to  deny 
me  that  precaution  is  to  deny  me  the  minimum  protection  I  think  I  can 
demand  from  my  Government. 

Section  3  of  the  Reece  bill  does  just  that.  Most  people  buy  in 
response  to  advertisements  only.  A  great  many  drugs  are  sold  over 
counters  where  there  is  no  opportunity  to  read  labels  even  if  you  were 
willing  to  and  able  to  read  them  and  understand  them. 

And,  however  truthful  all  the  announced  facts  may  be  to  permit 
withholding  information  that  is  equally  pertinent,  that  is,  that  in 
certain  circumstances  these  drugs,  cosmetics,  and  devices  are  actually 
harmful,  is  to  endanger  the  public  health. 

And  whom  would  such  an  amendment  to  the  existing  act  now 
benefit?  Certainly  not  the  public,  whose  health  and  well-being  would 
be  endangered ;  and  not  the  honest,  thoughtful  manuf actui'ing  people 
and  advertisers  who  would  want  their  customers  to  be  warned  of 
any  potential  dangers  in  his  product. 

it  can  be  only  those  manufacturers  and  advertisers  who  hope  to 
amass  great  profits  through  the  ignorance  and  innocence  of  the  buying 
public.  I  feel  sure  that  Congress  is  not  willing  to  jeopardize  the 
public  interest  and  good  will  to  the  boundless  greed  of  such  people. 

Section  5  of  the  Reece  bill  removes  food,  drugs,  devices,  and  cos- 
metics from  the  regulation  of  the  Federal  Trade  Commission  and 
thereby  denies  us  tlie  protection  against  false  and  misleading  label- 
ing practices  as  an  unfair  method  of  competition. 

We  want  the  FTC  to  continue  in  its  authority  to  require  in  advertis- 
ing any  warnings  or  precautions  it  deems  necessary  for  products 
that  may  be  harmful  or  dangerous.     It  is  doubly  to  our  advantage  as 
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cons^lme^s  of  the  potential  dangers  of  the  product.  Together  they  can 
deprive  the  FTC  of  its  jurisdiction  over  foods,  drugs,  devices,  and 
cosmetics  would  be  to  deprive  the  consumer  of  a  second  line  of  defense, 
and  to  provide  to  the  unscrupulous  manufacturer  and  advertiser  a 
wider  and  more  dangerous  margin  of  latitude. 

This  bill,  then,  as  we  see  it,  is  a  serious  undermining  of  the  protection 
that  we  as  consumers  feel  is  vitally  important.  We  are  being  flooded 
with  advertising  claims  and  products  that  we  cannot  possibly  analyze 
or  evaluate. 

We  now  have  two  technically  equipped  agencies  of  the  Government 
that  can  now  protect  us  against  false  claims  and  harmful  products. 
We  are  grateful  to  Congress  for  providing  such  agencies.  We  sin- 
cerely urge  this  committee  to  reject  this  bill. 

Its  only  result  would  be  to  damage  the  public  interest  and  to  destroy 
tlie  safeguards  that  have  already  been  soundly  and  honestly  estab- 
lished, and  can  mean  profit  to  no  one  but  the  unscrupulous  and  the 
greedy. 

Mr.  Reece.  Ma}^  I  ask  a  question?  You  think,  then,  it  would  be  in- 
adWsable  for  the  courts  to  have  the  authority  to  review  the  decisions  of 
the  Federal  Trade  Commission  on  food  and  drug  matters  ? 

Mrs.  WuBNiG.  Congressman  Reece,  as  I  have  admitted  before,  I  am 
not  a  lawyer,  and  I  do  not  feel  myself  competent  to  answer  completely, 
but  it  seems  to  me,  and  I  have  reason  to  believe,  that  the  courts  now 
have  adequate  power  to  review  any  decisions  of  the  FTC  which  may 
seem  reasonable,  unreasonable,  and  arbitrary. 

jNIr.  Sadowski.  Thank  you. 

(The  following  was  submitted  for  the  record  :) 

League  of  Women  Shoppees,  Inc., 

New  York  Chapter, 
New  York  10,  N.  Y.,  March  19,  WJfi. 
Hou.  Ci^RENCE  Lea, 

Chairman,  House  Interstate  Cwnmerce  Committee, 

House  Office  Building,  Washington,  D.  C. 
Dear  Congressman  :  We  strongly  oppose  passage  of  the  Reece  bill,  H.  R.  2390, 
which  weakens  Federal  Trade  Commission  cease-and-desist  ruling;  reduces  and 
limits  violators  penalties ;  eliminate  requirements  to  warn  against  dangei'ous 
drugs  in  advertising,  and  removes  established  jurisdiction  over  drugs  and 
cosmetics. 

We  urge  you  to  use  your  influence  to  defeat  this  legislation. 
Sincerely  yours, 

Alice  Rtvkin, 

Mrs.  Bernard  Parelhoff, 

Acting  President. 


Statement  of  Irving  Richter,  National  Legislative  Reptjesentativb,   United 
Automobile  Workers,  CIO 

The  UAW-CIO,  made  up  of  900,000  members,  strongly  opposes  Reece  bill,  H.  R. 
2390,  which  would  weaken  the  present  inadequate  protection  against  fraudulent 
and  misleading  advertising  by  further  limitations  on  the  Federal  Trade  Com- 
mission. The  bill  appears  designed  to  put  the  Federal  Trade  Commission  on  trial 
rather  than  the  alleged  violators,  by  prf)viding  cumbersome  legal  machinery. 
Instead  of  increasing  penalties  for  violations,  the  Reece  bill  reduces  maximum 
penalties.  This  would  encourage  further  frauds  by  the  drug  manufacturing 
industry,  which  has  shovra  its  disregard  for  the  public  interest  on  many  different 
occasions.  The  proposed  maximum  penalty  of  $10,000  on  violators  is  an  invitation 
to  violations. 
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The  bill  also  absolves  manufacturers  and  advertisers  from  telling  consumers 
the  consequences  of  indiscriminate  use  of  drugs. 

We  believe  passage  of  this  bill  vrould  betray  the  general  public  for  the  greater 
profits  of  a  few  manufacturers  who  don't  like  the  present  legal  limits  on  their 
exploitation  of  the  public. 

Mr.  Sadowski.  I  think  we  can  proceed  with  Mr.  Cassedy,  our  next 
witness. 

FURTHER  STATEMENT  OF  JAMES  W.  CASSEDY,  SPECIAL  ATTORNEY, 
FEDERAL  TRADE  COMMISSION 

Mr.  Cassedy.  Mr.  Chairman,  I  do  not  think  I  will  take  very  long. 

I  appreciate  the  fact  that  I  have  taken  possibly  too  long  already. 
So  I  will  try  to  get  through  as  quickly  as  I  can. 

Mr.  Reece.  Did  I  understand  you  to  say,  Mr.  Cassedy.  that  you 
came  with  the  Commission  in  1939  ? 

Mr.  Cassedy.  No,  sir ;  I  said  I  came  March  9,  1943. 

Mr,  Reece.  You  have  been  with  tlie  Commission  3  years?  That 
was  what  I  wanted  to  get  cleared  up.  I  was  not  sure  as  to  my  recol- 
lection. 

Mr.  Cassedy.  Mr.  Chairman,  in  the  letter  of  Hon.  Paul  V.  McNutt 
of  May  3 

Mr.  Reece.  Before  you  go  into  another  phase  of  the  question,  Mr. 
Chairman,  may  I  again  refer  back  to  the  Dearborn  case,  which  I  ad- 
mit is  becoming  somewhat  shopworn,  but  for  the  purpose  of  keeping 
the  record  straight  in  connection  with  the  time  that  this  case  was 
instituted,  since  it  involved  either  the  good  judginent  or  the  propri- 
ety of  one  of  the  witnesses  who  referred  to  it  in  the  first  instance, 

Mr,  Cassedy.  I  would  like  to  correct  a  statement  I  made  if  I  may. 

Mr.  Reece.  That  was  what  I  was  getting  around  to. 

Mr.  Cassedy.  All  right.     I  appreciate  your  suggestion. 

Mr.  Reece.  If  I  may  add  first :  Now.  in  checking  back  further  on 
it,  it  is  my  understanding  that  a  stipulation  was  drawn  up  in  this 
case  in  1937. 

Then  the  complaint  was  served  on  September  17,  1938,  which  was 
after  the  Wheeler-Lea  Act  was  passed,  some  6  months  afterward. 
That  is  what  I  understand  the  facts  to  be. 

Mr.  Cassedy.  I  do  not  know  what  you  have  in  mind.  Congressman 
Reece,  about  this  case.  As  I  stated  before,  this  case  is  based  upon 
section  5,  on  unfair  methods  of  competition,  and  is  not  based  on  the 
Wheeler-Lea  amendments  at  all. 

Now,  the  investigations  in  this  case  were  begun  long  prior  to  the 
enactment  of  the  Wheeler-Lea  amendments. 

I  believe  they  were  enacted  March  21,  1938.  I  think  that  is  the 
effective  date  of  those  amendments.  The  comjolaint  in  the  Dearborn 
case  was  issued  September  17,  1938,  and  I  have  in  my  hand  a  copy  of 
the  complaint  and  a  copy  of  the  order. 

Mr.  Reece.  But  the  stipulation  was  signed  prior  to  the  enactment 
of  the  Wheeler-Lea  amendments,  and  then  things  went  along :  and  then 
after  the  Wheeler-Lea  amendment  was  passed,  which,  of  course,  gave 
the  Federal  Trade  Commission  additional  authority,  a  complaint  was 
served  in  the  Dearborn  case. 

Mr.  Cassedy.  I  beg  to  differ  with  you.  I  do  not  see  that  the 
Wheeler-Lea  amendments  have  anything  to  do  with  the  Dearborn 
case. 
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Mr.  Reece.  Well,  I  infer  from  your  statement  that  all  of  your  pro- 
ceedings are  under  section  5.  and  that  you  exercise  very  little  authority 
under  the  Wheeler-Lea  amendments, 

jMr.  Cassedt.  I  can  point  out  to  you  that  the  cases  referred  to 
dealing  with  labeling,  as  an  unfair  method  of  competition,  are  under 
section  5. 

Now,  when  we  follow  the  policy  that  you  have  criticized  under 
section  15  (a),  relating  to  the  advertisements  failing  to  disclose  the 
consequences  of  use  of  the  products,  you  are  under  the  Wheeler-Lea 
amendments.     But  the  two  types  of  cases  are  entirely  different. 

Mr.  Reece.  In  an  earlier  i)hase  of  your  statement,  you  referred  to 
the  proprietary  association,  I  think,  as  having  favored  the  Wheeler- 
Lea  amendment  back  in  1938,  giving  the  Federal  Trade  Commission 
this  authority  which  it  is  now  exercising. 

I  thought  it  might  be  well  to  clarify  the  record  in  that  respect. 
In  going  back  over  the  hearings,  I  find  that  while  the  association 
did  oppose  the  original  Tugwell  bill,  so  to  speak,  which  was  intro- 
duced in  1933.  in  1935,  when  Mr.  Hoge  appeared  for  the  association 
and  various  other  clients  before  the  Chapman  subcommittee,  of  which 
I  happened  to  be  a  member,  he  made  reference  to  the  fact  that  the 
association  did  oppose  the  original  Tugwell  bill. 

Mr.  Chapman  made  the  statement : 

Just  at  th^at  point,  for  my  owu  part  I  am  frank  to  say  that  I  was  vteTy 
much  opposed  to  it,  and  this  committee  in  fact  never  did  conduct  any  hearings 
on  it. 

Then  Mr.  Hoge  stated — and  this  w^as  on  August  the  10th  1935 — 

We  do  not  oppose  the  bill  here  today,  and  we  do  not  propose  any  amendments. 

That  is  the  Chapman  bill,  which  gave  all  jurisdiction  over  food, 
drugs,  and  cosmetics  to  the  Food  and  Drug  Administration  and  re- 
moved the  jurisdiction  over  advertising  to  the  Pure  Food  and  Drug 
Administration. 

So  far  as  I  have  been  able  to  ascertain,  that  was  the  last  statement 
made  for  the  proprietary  association.  I  am  just  putting  that  in  the 
record  to  clarify  it  in  that  respect. 

Because  one  would  draw  the  inference  from  what  you  said  that 
the  association  was  one  of  the  sponsors  of  the  Wheeler-Lea  amendment. 

There  is  no  record  that  they  opposed  the  Wheeler-Lea  amendment, 
but  that  is  the  statement  that  was  made  with  reference  to  the  Chapman 
bill  which  placed  complete  control  including  advertising,  in  the  Food 
and  Drug  Administration.  I  might  also  say  that  while  I  was  inter- 
ested in  the  subject  at  that  time,  the  chief  proponent  of  the  proposal, 
the  ones  with  whom  I  advised  with  more  closely  with  reference  to 
the  proposal,  that  the  Federal  Trade  Commission  control  over  ad- 
vertising of  food,  drugs,  and  cosmetics,  was  the  Commission  itself, 
which  was  quite  proper. 

Mr.  Cassedy.  Mr.  Reece,  I  wish  to  point  out  that  those  statements 
you  referred  to  were  made  by  Mr.  Montague.  I  did  not  make  those 
statements  about  the  proprietary  association. 

Mr.  Reece.  If  I  am  in  error  on  that,  I  am  sorry,  but  I  thought  when 
you  were  speaking  of  Mr.  Hoge  that  you  made  some  reference. 

Mr.  Cassedy.  I  did  refer  to  their  connection  with  the  Commission's 
policy  under  section  15  (a),  but  not  with  reference  to  the  enactment 
of  the  law. 
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In  the  letter  of  Hon.  Paul  V.  McNutt  of  May  3,  1945,  while  he  was 
Federal  Security  Administrator  in  charge  of  the  Food  and  Drug 
Administration,' written  to  Congressman  Clarence  F.  Lea.  the  chair- 
man of  this  committee,  Mr.  McNutt  states  with  respect  to  the  proposed 
amendment  of  section  15  (a)  : 

Section  3  of  the  bill  would  amend  the  definition  of  false  advertisement  in 
section  15  (a)  of  the  Federal  Trade  Commission  Act.  The  amendment  would 
change  a  provision  of  the  act  which  is  identical  in  its  import  with  a  provision 
of  section  201  (n)  of  the  Food,  Drug,  and  Cosmetic  Act.  It  would  repeal  the 
mandate  of  the  present  law  to  the  administrative  agency  and  to  the  courts  to 
take  into  account,  in  determining  whether  representations  for  an  article  are 
misleading,  failure  to  reveal  facts  material  with  respect  to  the  consequences 
which  may  result  from  the  use  of  the  article  under  the  conditions  prescribed  in 
those  representations,  or  under  such  conditions  as  are  customary  or  usual.  In 
deleting  this  mandate,  we  think  the  conclusion  is  inescapable  that  the  standard 
of  truthfulness  set  up  by  the  statute  is  lowered.  While  the  amended  language 
could  perhaps  be  construed  as  broadly  as  the  original  provision,  it  is  by  no 
means  apparent  how  the  courts  could  do  so  in  the  light  of  the  legislative  history 
created  by  Mr.  Recce's  declared  purpose  in  making  the  change. 

We  are  gravely  concerned  tliat  the  adoption  of  this  amendment  will  furnish 
a  persuasive  basis  for  a  similar  amendment  to  section  201  (n)  of  the  Food, 
Drug,  and  Cosmetic  Act.  This  would  unquestionably  impair  the  effectiveness 
of  the  act  in  controlling  misrepresentations  that  result  in  harm  to  health. 

Section  4  of  the  bill  would  include  tlie  Food,  Drug,  and  Cosmetic  Act  definition 
of  labeling  in  section  1.5  of  the  Federal  Trade  Commission  Act  which  lists 
definitions  "for  the  purposes  of  sections  12,  13  and  13  *  *  *."  Because  of 
its  limitation  to  these  sections,  we  do  not  see  that  it  woiild  have  any  practical 
effect  on  the  relationship  between  activities  in  the  enforcement  of  the  two  laws 
since,  so  far  as  we  are  aware,  the  Federal  Trade  Commission's  proceedings 
against  labeling  have  not  been  under  sections  12,  13  and  14  but  under  section  5. 
(See  Fresh  Orown  Preserve  Corporation  v.  Federal  Trade  Commission  (125 
Fed.  (2d)  917,  919).) 

Dr.  P.  B.  Dunbar,  Commissioner  of  Food  and  Drugs,  in  his  letter 
dated  July  13,  1945,  to  Congressman  Reece  regarding  the  Reece  bill, 
makes  an  argument  that  there  should  be  no  division  of  responsibility 
in  the  control  of  adulteration,  misbranding  and  false  advertising  of 
food,  drugs  and  cosmetics,  and  that  the  agency  best  qualified  to 
administer  the  law  should  be  charged  with  its  enforcement.  Dr. 
Dunbar  states : 

I  am  not  urging  that  regulatory  control  of  these  commodities  be  combined 
under  any  particular  agency. 

But  his  argument  stresses  his  view  that  the  Food  and  Drug  Admin- 
istration is  much  better  qualified  than  the  Federal  Trade  Commission 
to  administer  and  enforce  the  law  regulating  false  advertising  as  well 
as  adulteration  and  misbranding  of  food,  drugs  and  cosmetics.  In 
support  of  his  argument.  Dr.  Dunbar  refers  to  several  cases  which  will 
be  hereinafter  discussed. 

These  cases  are :  Federal  Trade  Oomm.hdon  v.  WiUard  Tablet  Com- 
pamj.  Inc.  (Docket  3100,  27  F.  T.  C.  1076)  ;  Federal  Trade  Commh- 
sion  V.  Capon  Water  Company  et  al.  (Docket  2736,  26  F.  T.  C.  423) ; 
Federal  Trade  Commission  v.  W.  Gordon  Perms  (Docket  2540,  23  F. 
T.  C.  1096)  ;  Federal  Trade  Com.mhsion  v.  Sehov  Corporation.  (Dock- 
et 4061,  31  F.  T.  C.  898)  ;  Federal  Trade  Commission  v.  The  Carlay 
Company  arid  Carl  A.  Futter  (Ayds  Candy),  (Docket  4898)  ;  Federal 
Trade  Commission  v.  Carter'' s  Proditicts.,  Inc.,  (Docket  4970) ,  in  which 
trial  is  incomplete. 
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Each  of  the  above  cases  were  proceedings  by  the  Federal  Trade  Com- 
mission against  false  advertising,  in  the  first  three  as  an  unfair  method 
of  competition  and  in  the  others  as  an  unfair  or  deceptive  act  or  prac- 
tice. None  of  these  cases  involved  false  labeling  or  misbranding.  It 
will  be  noted  that  Dr.  Dunbar  does  not  refer  to  a  single  case  wherein 
a  Federal  Trade  Commission  proceeding  against  false  labeling  of 
food,  drugs,  devices  or  cosmetics  as  an  unfair  method  of  competition 
interfered  in  any  way  with  the  jurisdiction  of  the  Food  and  Drug  Ad- 
ministration over  false  labeling. 

It  should  also  be  noted  that  Dr.  Dunbar  does  not  point  out  a  single 
instance  where  an  action  of  the  Federal  Trade  Commission  requiring 
an  advertiser  to  reveal  facts  and  consequences  in  advertisements,  or 
at  his  option  in  labels,  interfered  in  any  way  with  the  Food  and  Drug 
Administration. 

In  the  case  of  Federal  Trade  Commission  v.  Fresh  Grown  Preserve 
Corporation  (125  F.  (2d)  917  (C.  C.  A.  2,  1942)  ),  the  complaint  was 
based  upon  false  labeling  as  an  unfair  method  of  competition,  but 
it  was  not  issued  until  after  the  failure  of  the  Food  and  Drug  Admin- 
istration in  its  case  United  States  v.  Fresh  Groion  Preserve  Corpora- 
tion in  the  District  Court  for  the  Eastern  District  of  New  York  on 
Ma}"  17.  1938.  The  Commission's  order  to  cease  and  desist  was  up- 
held by  the  circuit  court  of  appeals. 

And  I  wish  to  add  to  that  statement  that  that  case  was  instituted,  so 
I  am  informed,  at  the  specific  request  of  the  Food  and  Drug  Adminis- 
tration, and  with  their  full  cooperation. 

They  furnished,  I  believe,  some  analyses  of  the  product  involved, 
which  was  analyzed  in  their  laboratory. 

In  the  case  oi  Federal  Trade  C ornmission  v.  Capon  Water  Coinpany^ 
the  complaint,  which  was  based  upon  false  advertising  as  an  unfair 
method  of  competition,  and  did  not  involve  false  labeling,  was  not 
issued  until  after  the  failure  of  the  Food  and  Drug  Administration 
in  its  case,  Vnited  States  v.  Ninetii-Four  Dozen^  More  or  Less,  Half 
Gcdlon  Bottles  Capon  Springs  Water  (48  F.  (2d)  378)  (District  Court 
for  the  Eastern  District  of  Pennsylvania),  which  was  dismissed  upon 
appeal  (3Cir.,51F.  (2d)  913). 

That  is  one  of  those  condemnation  proceedings,  as  we  call  them. 

Mr.  O'Hara.  Libel  proceedings  are  proceedings 

Mr.  Cassedy.  Where  the  property  is  seized  because  of  some  false 
labeling  in  violation  of  the  food  and  drug  law. 

The  Commission's  order  to  cease  and  desist  was  upheld  by  the  circuit 
court  of  appeals  (107  F.  (2d)  516  (C.  C.  A.  3, 1939) ) . 

That  case  was  also  instituted  at  the  request  of  the  Food  and  Drug 
Administration,  which  is  indicated  in  this  letter  that  I  have  in  my 
hand  from  the  Food  and  Drug  Administration,  that  was  written  by 
Dr.  F.  J.  Cullen,  who  at  that  time  was  Chief  of  the  Drug  Control  of 
the  Food  and  Drug  Administration.  ^ 

Mr.  O'Hara.  Mr.  Cassedy,  yould  you  give  us  the  date  of  the  letter, 
please? 

Mr.  Cassedy.  The  date  of  the  letter  is  March  8,  1932.  That  is  the 
date  stamped  on  the  letter.  The  date  received  by  the  Federal  Trade 
Commission,  is  March  9.  1932. 
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I  will  read  it.  It  is  addressed  to  the  Federal  Trade  Commission 
in  Washington,  D.  C. 

United  States  Department  of  AoiacrLTtTRE, 

Food  and  Drug  Administration, 
Washington,  D.  €.,  March  8,  1932. 
Federal  Trade  Commission, 

Washington,  D.  C. 

(Attention  of  Mr.  E.  J.  Adams.) 

Gentlemen  :  We  are  submitting  photostat  copies  of  the  labels  for  Capon  Min- 
eral Water  which  are  used  in  the  District  of  Columbia,  also  those  used  on  their 
interstate  shipments,  also  a  large  leaflet  entitled  "Analysis  Capon  Mineral  Water 
and  Clinical  Reports,"  and  a  photostat  of  a  circular  letter  dated  February  4,  1932. 

This  water  has  been  the  subject  of  consideration  by  the  Department  on  several 
different  occasions.  The  original  labels  recommend  it  as  a  cure  for  rheumatism, 
gout,  syphilitic  rheumatism,  chronic  inflammations,  diabetes,  kidney  trouble,  etc. 
Several  revisions  have  been  made  but  the  one  now  in  use  is  not  entirely  satisfac- 
tory because  of  its  references  to  "health"  and  "restoring  the  normal  activity  of 
the  kidneys  and  bowels." 

Mr.  Reece.  Do  you  know  where  a  person  conld  get  a  bottle  of  that? 

Mr.  Cassedy.  If  it  could  do  all  of  that,  it  might  be  a  good  thing  to 
have  a  bottle.  It  is  not  necessary  to  read  the  whole  letter.  I  merely 
point  out  that  that  letter  was  sent  to  the  Federal  Trade  Connnission, 
and  as  a  result,  the  Federal  Trade  Connnission  proceeded  against  that 
concern.     That  was  not  a  label  case. 

Mr.  Reece.  That  was  while  he  was  with  the  Food  and  Drug  Ad- 
ministration ? 

Mr.  Cassedy.  Yes,  sir. 

Mr.  Reece.  And  of  course  that  letter  was  written  before  the  Food 
and  Drug  Act  was  passed  ? 

Mr.  Cassedy.  Before  the  act  of  1938  was  passed. 

Mr.  Reece.  And  before  that,  the  Pure  Food  and  Drug  Adminis- 
tration had  very  inadequate  authority;  that  is,  the  Copeland-Chaplin 
bill  gave  greatly  extended  authority  to  the  Pure  Food  and  Drug 
Administration  for  protecting  the  public,  did  it  not  ? 

Mr.  Cassedy.  I  think  the  act  of  19?)8  extended  the  authority  that 
the  Food  and  Drug  Administration  had,  especially  in  the  enactment 
of  201  (n),  which  gave  them  the  right  to  require  the  labels  to  reveal 
the  consequences  of  use  of  the  product. 

Mr.  Reece.  That  was  a  new  bill,  however,  which  greatly  extended 
the  scope  and  authority  of  the  Federal  Trade  Commission.  I  do  not 
think  you  need  to  be  too  reserved  in  expressing  your  view  on  that. 

That  was  wideh'  recognized  by  all  authorities  and  all  informed 
people;  and  if  you  are  not  informed  as  to  that  effect,  it  greatly  im- 
pairs your  effectiveness  as  a  witness. 

Mr.  Sadowski.  I  think  Judge  Davis  can  answer  that. 

Mr.  Davis.  Mr.  Chairman,  I  think  Congressman  Reece  overlooked 
the  fact  that  Mr.  Cassedy  is  replying  to  the  letter  to  Congressman 
Reece  from  Mr.  Dunbar,  in  which  Dr.  Dunbar  specified  this  particular 
case  as  an  indication  of  conflict  between  the  two  agencies.  And  he 
is  just  calling  attention  to  the  fact  that  after  they  had  lost  the  case 
they  asked  the  Federal  Trade  Commission 

Mr.  Reece.  But  my  dear  Judge,  the  letter  to  which  he  refers  was 
written  back  when  the  Pure  Food  and  Drug  Administration  was  pro- 
ceeding under  the  old  Wylie  bill,  which  was  wholly  incomparable 
with  the  1938  act  insofar  as  vesting  the  Pure  Food  and  Drug  Admin- 
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istration  with  authority  to  adequately  control  pure  food,  drugs,  and 
cosmetics  is  concerned. 

Mr.  Davis.  But  why  does  Dr.  Dunbar  try  to  make  a  point  out  of 
it  then  ?    He  does.    He  is  simply  answering  the  letter. 

Mr.  KEEtTi.  Dr.  Dunbar  was  bringing  it  up  to  date,  and  not  dealing 
witli  history  so  ancient  as  that  with  which  Mr.  Cassedy  dealt. 

"When  the  witness  goes  back  and  discusses  the  lack  of  authority 
which  the  Pure  Food  and  Drug  Administration  had  to  deal  with  these 
things  prior  to  the  enactment  of  the  1938  law,  it,  to  say  the  least,  is 
not  in  point. 

Mr.  I) AVIS.  Dr.  Dunbar  specifies  four  cases  of  conflict  between  the 
Federal  Trade  Commission  and  the  Food  and  Drug  Administration, 
and  Mr.  Cassedy  is  showing  you  that  there  was  not  any  conflict 
on  any  one  of  them;  that  these  two  cases  just  mentioned  were  in- 
stituted by  the  Commission  at  the  request  of  the  Food  and  Drug 
Administration  after  they  had  lost  them. 

Mr.  Reece.  And  does  Dr.  Dunbar's  letter.  Judge,  in  reference  to 
this  case  or  these  cases  to  which  Mr.  Cassedy  is  now  devoting  him- 
self, deal  only  with  the  phases  of  those  cases  that  obtained  prior  to 
the  enactment  of  the  1938  act ;  or  to  certain  phases  that  existed  after 
the  1938  act  was  passed? 

]\Ir.  Davis.  My  opinion  is  that  the  impression  could  be  obtained 
from  his  letter,  since  1938.  But,  as  Mr.  Cassedy  will  show,  none  of 
them  were  instituted  after  that  act  except  the  Fresh  Grown  Preserve 
Corp.  case,  and  it  was  already  explained  that  after  they  had  lost  that 
case  they  asked  the  Federal  Trade  Commission  to  proceed  and  fur- 
nished us  what  material  they  had.  and  cooperated  with  the  attorneys 
of  the  Commission  in  prosecuting  the  case. 

The  Commission  won  the  case,  and  the  court  of  appeals  said  they 
had  the  authority  to  do  it.  That  is  the  only  case  since  the  passage 
of  the  Wheeler-Lea.  amendment  to  the  act  in  wdiich  the  Commission 
has  instituted  proceedings  on  the  question  of  label. 

Just  as  I  was  going  to  explain,  as  a  matter  of  policy,  to  avoid  any 
confusion  or  anything  of  the  kind  between  the  two  agencies  we  decided 
upon  a  policy  of  not  dealing  with  cases  that  involved  nothing  except 
labels. 

Mr.  Reece.  Dr.  Cullen's  letter,  written  from  the  Pure  Food  and 
Drug  Administration,  calling  the  attention  of  the  Federal  Trade 
Commission  to  this  matter,  was  dated  March  8,  1932,  and  it  would 
appear  from  Dr.  Dunbar's  lette-r,  that  it  was  in  January  1938  that  the 
cease  and  desist  order  was  issued. 

Do  you  mean  to  say  that  it  took  the  Commission  6  years  to  reach 
a  point  in  the  proceedings  where  a  cease-and-desist  order  was  issued 
in  this  case,  after  the  Food  and  Drug  called  the  attention  of  the  Com- 
mission to  it  ?  If  so,  that  would  indicate  rather  desultary  action  by 
the  Commission. 

Mr.  Davis.  I  do  not  know  the  history  of  that,  but  I  know  there  were 
all  the  delays  on  earth;  and  at  any  rate,  it  has  absolutely  nothing  to 
do  with  the  Wheeler-Lea  Act. 

Mr.  0"Hara.  Might  I  ask  one  question  there,  'Sir.  Cassedy?  Li 
how  many  instances  have  the  Food  and  Drug  requested  prosecution 
by  the  Federal  Trade  Cormnission? 
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Mr.  Cassedy-.  I  am  informed  of  two,  one  the  Fresh  Grown  Preserve 
Corp.,  and  the  other  this  Capon  Water  Co.  that  I  have  jnst  mentioned. 

I  am  certain  that  there  are  others.  However,  I  have  made  no  inde- 
pendent investigation.  I  looked  these  up  because  I  knew  these  cases 
would  be  discussed.  But  as  to  how  many  others,  I  am  sure  it  is  done 
all  the  time. 

We  refer  cases  to  them  and  they  refer  cases  to  us. 

Mr.  O'Hara.  I  would  like  for  you  to  testify  as  accurately  as  you 
can  on  the  point. 

Mr.  Cassedy.  Well,  I  can  say  that  it  is  their  policy  to  refer  to  the 
Commission  any  cases  that  involve  false  advertising,  as  well  as  our 
policy  to  refer  to  them  cases  that  involve  false  labeling.  We  both 
follow  that  policy  and  have  been  doing  it  for  years. 

Mr.  O'Hara,  there  are  very,  very  cases  of  this  Commission  that 
involved  false  labeling,  even  with  advertising,  as  Judge  Davis  has 
pointed  out,  since  the  ^Vlieeler-Lea  amendments,  because  it  has  been 
the  policy  of  this  Commission  not  to  deal  with  these  cases  but  to  refer 
them  to  the  Food  and  Drug  Administration. 

This  Commission  merely  finished  up  a  few  cases  that  were  in 
progress  at  the  time  of  the  enactment  of  the  Wheeler-Lea  amendments. 

Mr.  O'Hara.  Now.  I  presume  it  is  perfectly  natural  that  a  case  that 
is  called  to  the  attention  of  the  Food  and  Drug  Administration  which 
involves  the  question  of  false  advertising  would  automatically  be 
referred  by  them  to  your  office.    Is  that  not  true,  Mr.  Cassedy  ? 

Mr.  Cassedy.  Yes,  sir,  and  I  am  sure  they  would  do  so. 

Mr.  O'Hara.  And  the  alternative  is  true :  Where  you  run  into-  a 
case  of  this  kind,  you  would  refer  that  false  labeling  to  the  Food  and 
Drug? 

Mr.  Cassedy.  Yes.  sir ;  we  do  that  all  the  time. 

Mr.  Davis.  Mr.  O'Hara,  T  have  here  to  refer  to  the  Commission  over 
60  letters,  carbon  copies  of  letters  of  labeling  cases  which  the  Com- 
mission has  referred  to  the  Food  and  Drug  Administration  since  some- 
time in  1944,  when  w^e  commenced  keeping  separate  files. 

In  addition  to  that,  I  think  there  are  17  letters  where  they  simply 
told  the  applicant  to  take  that  up  with  the  Food  and  Drug  Admin- 
istration. 

I  have  those  here  and  was  going  to  show  them.  That  is  the  uniform 
policy. 

Mr.  O'Hara.  Judge,  what  my  last  question  to  Mr.  Cassedy  related 
to,  and  what  1  would  assume  from  what  the  testimony  here  is  that 
that  would  be  the  natural  flow  of  practice  between  the  two  groups. 

I  just  assumed  that,  and  I  hope  I  stated  it  fairly. 

Mr.  Davis.  This  policy  that  I  am  speaking  of  as  to  the  Commission 
has  obtained  from  the  beginning,  and  they  frequently  refer  complaints 
to  us  about  advertisers. 

I  have  no  way  of  knowing,  of  course,  whether  they  refer  all  those 
complaints,  but  I  have  reason  to  believe  that  they  do,  because  we  have 
received  a  great  many  of  them,  and  receive  them  right  aloujx. 

I  do  know  that  it  has  been  our  policy  to  send  them  all  labeling  cases, 
D'^t  withstanding  the  fact  that  botli  be>fore  nnd  since  the  passage  of  the 
Wheeler-Lea  Act  the  court  has  held  specificallv  that  we  had  always 
had  and  now  have  jurisdiction  over  labeling.  But  in  order  to  proceed 
harmoniously  and  without  any  conflict,  the  Commission  adopted  that 
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policy  and  has  agreed  to  it,  and  I  want  to  say  that  I  just  cannot  under- 
stand anybody,  Dr.  Dunbar  or  anybody  else,  suggesting  any  lack  of 
harmony  between  the  two  agencies. 

We  have  them  to  make  laboratory  tests  for  us  all  the  time,  and  pay 
them  for  it.  In  other  words,  a  good  many  advertisers  will  not  furnish 
the  contents  of  their  products. 

Mr.  Eeece.  But  Judge,  Dr.  Dunbar,  as  I  read  his  letter,  does  not 
suggest  any  lack  of  harmony.  It  goes  purely  to  the  question  of  the 
law,  wliich  gives  certain  dual  authority  over  these  subjects  to  different 
agencies. 

So  I  would  not  put  Dr.  Dunbar  in  the  position  where  he  is  saying 
that  there  is  any  lack  of  cooperation. 

Mr.  Davis.  I  know.  I  did  not  say  that.  But  he  did  say,  if  I  under- 
stood, that  there  were  instances  of  alleged  conflict. 

Mr.  Reece.  Oh,  yes ;  conflict  in  authority,  but  not  in  personalties. 

Mr.  Davis.  Oh,,!  know.  Of  course  not.  I  did  not  understand  that. 
Our  personal  relations  have  been  perfectly  harmonious,  and  we  are 
dealing  with  them  all  the  time. 

Now,  on  the  question  of  dual  jurisdiction,  the  Federal  Trade  Com- 
mission and  the  Department  of  Justice  have  dual  jurisdiction,  you 
might  say,  given  by  Congress  over  various  sections  of  the  Clayton  Act. 

We  also  have  the  same  over  violations  of  the  Sherman  Act.  But  I 
want  to  tell  you,  gentlemen,  there  is  plenty  of  work  for  both  of  us, 
and  then  it  cannot  always  be  done.  The  same  is  true  with  regard 
to  the  Federal  Trade  Commission  and  the  Food  and  Drug  Adminis- 
tration. 

We  both  have  more  than  we  can  do,  unless  we  are  given  a  great 
deal  more  funds  and  a  great  deal  more  personnel  to  enforce  the  law. 

Mr.  Reece.  Now,  as  I  understand,  Dr.  Dunbar  in  referring  to  this 
case,  in  effect  is  dealing  with  the  question  of  conflict  in  jurisdiction, 
which  involves  the  question  of  res  ad  judicata,  the  net  result  of  which 
is  the  impairment  of  consumer  protection. 

Mr.  Cassedt.  Will  you  permit  me  to  answer  that? 

INIr.  Reece.  It  is  true  that  the  complaint  was  filed  prior  to  the 
enactment  of  the  Wheeler-Lea  Act.  But  it  then  went  on  to  court,  and 
Judge  Dunbar  quotes  from  wdiat  the  court  said. 

Mr.  Sadowski.  What  case  is  that  ? 

Mr.  Reece.  The  Capon  case.  He  quotes  at  some  length.  But  the 
court  made  this  statement,  referring  to  the  ineffectiveness  of  the  de- 
cision of  the  Commission  to  protect  the  public : 

Because  if  these  so-called  mineral  waters  are  not  of  any  Independent  thera- 
peutic value,  the  public  should  be  protected  against  assertions  otherwise. 

Then  it  says: 

The  Commission's  order  is  surely  the  most  gentle  exercise  of  its  power  extant. 

Then  it  says  further: 

Although  this  may  be  oiu*  feeling  about  the  order  we  are  affirming,  there  does 
not  seem  to  be  anything  we  can  do  about  it. 

Tlien,  as  Dr.  Dunbar  says,  the  respondents  thereafter  submitted  a 
report  to  the  Commission  which  contained  a  sample  of  the  advertising^. 

Then,  in  June  of  1943,  in  an  effort  to  protect  the  public  from  this 
product,  the  Pure  Food  and  Drug  Administration  started  action  and 
made  a  seizure. 
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That  action  was  challenged  on  the  basis  that  the  matter  had  already 
been  adjudicated.  I  believe  the  Pure  Food  and  Drug  Administration 
appealed  from  that  decision,  but  I  do  not  think  his  reference  to  this 
case  is  out  of  point  since  he  is  dealing  with  the  question  of  res  adjudi- 
cata  which  is  involved  here  and  the  fact  that  the  case  was  referred  to 
the  Commission  prior  to  the  enactment  of  the  AVheeler-Lea  Act  has 
nothing  to  do  with  it. 

He  has  recited  his  facts  going  back  to  a  date  prior  to  the  enactment 
of  the  Wheeler-Lea  Act.  it  is  true,  but  he  brings  it  up  to  date  and 
shows  how  this  dual  jurisdiction  has  the  result  of  preventing  or  making 
it  more  difficult  for  the  Pure  Food  and  Drug  Administration  to  protect 
the  consuming  public. 

So  far  as  I  am  concerned,  I  cannot  see  liow  his  citing  this  case  is  out 
of  point. 

Mr.  Cassedt.  I  can  show  you,  if  you  let  me  talk. 
Mr.  Sadowski.  You  may  proceed,  Mr.  Cassedy. 

Mr.  Cassedy.  The  only  conflict  of  jurisdiction,  if  in  fact  it  is  a 
conflict,  between  the  Federal  Trade  Commission  and  the  Food  and 
Drug  Administration  arises  from  an  application  of  the  doctrine  of 
res  adjudicata.  This  has  occurred  in  the  cases  of  George  H.  Lee  Com- 
pany V.  Federal  Trade  Commission  (113  F.  (2d)  583  (C.  C.  A.  8, 1940), 
27  F.  T.  C.  314),  United  States  v.  WiUard  Tablet  Company  (141  F. 
(2d)  141  (C.  C  A.  7,  1944)),  and  Vnited  States  v.  Capon  Springs 
Water,  decided  by  the  District  Court  for  the  Southern  District  of  New 
York  in  February  1945,  and  which  is  pending  on  appeal  in  the  second 
circuit  court  of  appeals. 

In  the  Lee  case,  supra,  the  failure  of  the  Food  and  Drug  Administra- 
tion to  establish  the  falsity  of  the  statements  in  the  labeling  acts  as  a 
bar  to  an  action  by  the  Federal  Trade  Commission  to  forbid  the  use  of 
substantially  similar  statements  in  advertising. 

In  the  WiJJard  Tahlet  and  Capon  Sprmgs  Water  cases,  the  proceed- 
ings of  the  Federal  Trade  Commission,  according  to  Dr.  Dunbar,  in 
approving  certain  advertising  representations',  acted  as  a  bar  to  the 
Food  and  Drug  Administration  proceeding  against  false  labeling  that 
contained  substantially  similar  representations. 

It  appears  that  both  the  WiJIard  Tablet  and  Capon  Springs  Water 
cases  were  determined  upon  an  erroneous  assumption  that  the  filing  of 
reports  of  compliance  in  the  Federal  Trade  Commission  proceedings 
constituted  an  approval  by  the  Commission  of  the  statements  made 
therein. 

To  explain  that  a  little  bit,  after  an  order  is  issued  bv  the  Commis- 
sion, as  was  issued  in  the  Capon  Water  ca^e  and  in  the  WiUard  Tahlet 
case^  the  Commission  procedure,  and  the  rules,  require  the  filing  within 
a  certain  length  of  time — I  believe  60  days — of  a  report  of  compliance. 
That  is  30  days  in  some  instances,  I  recall.  The  filing  of  that  report 
of  compliance  by  the  respondent  in  such  cases  may  include  the  adver- 
tisements or  the  representations  that  they  use  or  intend  to  use  in  their 
future  advertisements. 

Now,  the  Commission  received  the  reports  of  compliance  in  those 
two  cases.  There  was  no  approval  by  the  Commission  in  either  of 
those  two  cases  of  the  representations  that  the  respondents  said  they 
intended  to  use  in  the  future. 

^'\'Tien  the  Food  and  Drug  Administration  proceeded  in  its  cases 
against  these  same  respondents,  the  United  States  Attorney  handling 
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th(^)se  cases  erroneously  assumed,  according"  to  Dr.  Dunbar  in  the  Capon 
Water  case,  and  accordine;  to  the  decision  itself  in  the  Willard  Tablet 
case,  that  the  Federal  Trade  Commission  had  approved  those  repre- 
sentations contained  in  the  reports  of  compliance. 

That  was  an  erroneous  assumption,  but  on  that  assumption  the 
United  States  attorney  stipulated  that  to  be  the  fact  in  both  cases. 
Based  on  that  stipulation,  the  courts  held  that  the  approval  of  the  rep- 
resentations by  the  Federal  Trade  Commission  would  act  as  a  bar 
under  the  doctrine  of  res  adjudicata  to  the  proceedinos  by  the  Food 
and  Drug  Administration  against  the  same  representations  in  labeling. 

So  I  say  to  this  committee  that  those  two  cases  are  not  sound ;  that 
the  doctrine  of  res  adjudicata  should  not  have  applied  in  those  cases. 

Mr.  Reece.  But,  whatever  the  circumstances  is,  the  courts  have  held 
that  a  Commission  order  was  res  adjudicata  in  a  libel  proceeding,  so 
as  to  preclude  the  Food  and  Drug  Administration  from  proceeding 
against  a  product,  of  which  the  Willard  case  is  a  sample;  and  then 
also  the  courts,  whatever  the  circumstances,  have  held  that  a  judgment 
in  a  libel  proceeding  brought  by  the  Food  and  Drug  Administration 
is  res  adjudicata  in  a  Commission  case  involving  the  same  product 
and  the  same  claims,  which  is  illustrated  by  the  George  H.  Lee  Co.  case. 

]\Ir.  Cassedy.  Yes,  sir ;  it  works  both  ways. 

Mr.  Reece.  And  the  courts  have  so  held. 

Mr.  Cassedy.  Yes,  sir ;  the  courts  have  so  held,  in  the  Willard  Tablet 
and  Capon  Water  cases,  and  the  George  H.  Lee  cases ;  the  three  cases 
in  which  that  doctrine  has  applied. 

The  George  H.  Lee  case  applied  to  a  decision  of  the  Food  and  Drug 
and  the  other  two  applied  to  decisions  of  the  Federal  Trade  Com- 
mission. 

Mr.  O'Hara.  Mr.  Cassedy,  is  that  not  a  principle  to  which  you 
agree  on  the  res  adjudicata  case  principle  ?  Here  is  a  conflict  of  juris- 
diction between  two  departments  of  the  Government.  It  is  not  any 
more  than  simple  justice  that  after  one  department  gets  through  prose- 
cuting it  ought  to  cover  the  offense. 

Mr.  Cassedy.  Let  me  read  my  explanation  of  that,  sir,  in  the  state- 
ment that  I  have. 

However,  regardless  of  the  soundness  of  the  application  of  the  doc- 
trine of  res  adjudicata.  in  these  cases,  these  situations  do  not  arise  ex- 
cept where  the  decision  of  the  Commission  in  its  proceedings  or  the 
court  in  Food  and  Drug  proceedings,  is  favorable  to  the  respondent  or 
claimant. 

If  the  false  representation  in  the  advertising  or  labeling  is  con- 
clusively established  in  the  Commission  proceedings,  such  proceedings 
Avould  not  bar  subsequent  action  by  the  Food  and  Drug  Administra- 
tion in  its  proceedings  against  the  same  product  and  upon  the  same 
false  statements. 

Likewise,  if  the  false  statements  in  the  labeling  are  conclusively 
established  by  the  Food  and  Drug  Administration  proceeding,  such 
proceeding  would  not  bar  subsequent  action  by  the  Commission  against 
the  same  false  representations  in  advertising  and  in  labeling  as  an 
unfair  method  of  competition. 

The  fact  that  more  than  one  proceeding  may  be  had  against  the 
same  respondent  and  same  product  should  not"  be  considered  as  an 
objection. 

85257—46 24 


364  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

Consumer  protection  should  be  the  onl_y  consideration  in  such  cases, 
and  if  the  representations  are  in  fact  false,  the  Federal  Trade  Com- 
mission and  the  Food  and  Drug  Administration  are  fully  justified  in 
taking  as  many  actions  to  forbid  such  practice  as  are  authorized  by 
law  to  stop  the  law  violations. 

The  Food  and  Drug  Administration  has  in  fact  instituted  many 
successive  actions  against  the  same  ]Droduct  based  upon  the  same  falsb 
labeling  and  involving  the  same  manufacturer. 

Dr.  Dunbar  refers  to  four  seizures  of  Ayds  Candy  in  1940  and  1941. 
That  is  referred  to  in  the  letter  that  he  wrote  this  committee. 

The  Carhiy  Co.  was  the  manufacturer.  The  same  false  labeling  was 
involved  in  each  case. 

Mr.  O'Hara.  Mr.  Cassedy,  no  one  disagrees  with  the  necessity  of 
consumer  protection.  Naturally,  we  are  all  as  much  concerned  with 
that  as  you  are. 

Now,  the  point  that  appears  to  me  to  be  important  in  this  matter  is 
whether  there  in  a  dual  jurisdiction  of  the  Federal  Trade  Commission 
and  the  Food  and  Drug  Administration.  If  a  proceeding  is  brought 
by  one,  obviously  the  purpose  there  is  the  same  as  that  of  the  other 
as  to  consumer  protection,  is  that  not  so  ?  That  is  the  ultimate  aim  of 
both  of  them. 

Mr,  Cassedy.  Yes,  sir. 

Mr.  O'Hara,  Unless  there  is  a  vicious  propensity  on  the  part  of  the 
manufacturer  to  disregard,  why  should  there  be  a  continuation  of  a 
harassing  action  by  the  other  when  it  covers  the  same  purpose  and 
for  the  same  effect  ? 

Mr,  Cassedy,  That  would  necessarily  follow  when  the  Food  and 
Drug  has  jurisdiction  over  labeling  and  the  Federal  Trade  Commis- 
sion has  jurisdiction  over  advertising, 

Mr,  O'Hara,  It  all  reaches  the  same  end,  does  it  not?  Consumer 
protection  or  the  public  welfare  ? 

Mr.  Cassedy,  Yes,  sir;  it  does.  But  let  me  point  this  out  to  you: 
If  you  had  the  jurisdiction  or  the  authority  all  in  one  agency,  as  I  have 
written  in  my  statement,  you  would  still  be  met  with  the  doctrine  of 
res  adjudicata. 

Mr.  O'Hara.  That  is,  you  would,  as  I  understand  the  law  to  be,  in 
the  event  there  is  an  acquittal. 

Mr.  Cassedy.  Yes,  sir,  where  a  decision  would  be  favorable  to  the 
advertiser,  the  manufacturer. 

Mr.  O'Hara.  Now,  if  there  is  not,  then  the  door  is  wide  open. 

Mr.  Cassedy.  For  successive  actions ;  that  is  correct. 

Mr,  Davis.  Right  in  that  connection.  Congressman  O'Hara,  these 
decisions  in  question  do  not  base  the  res  adjudicata  upon  the  Federal 
Trade  Commission's  action  or  the  Food  and  Drug  Administration,  but 
the  Government.  They  say  that  if  the  Government  proceeds  against 
citizens  and  it  lost  in  the  suit,  and  then  a  subsequent  action  i^  insti- 
tuted by  the  Government,  it  applies  to  the  Government,  whether  it 
is  this  agency  or  that  agency,  or  the  Department  of  Justice. 

Now,  if  the  same  agency  is  cast  in  an  action  and  then  it  institutes 
a  subsequent  action  against  the  same  party  for  the  same  alleged  offenses, 
the  doctrine  of  res  adjudicata  would  apply  to  them  just  the  same  as 
if  the  first  action  had  been  by  another  agency. 

Mr.  O'Hara,  I  understand  that,  sir. 
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Mr.  Davis.  That  applies  to  the  Federal  Trade  Commission,  and  it 
applies  to  the  Food  and  Druo;  Administration,  so  that  the  doctrine 
of  res  adjndicata  would  apply  just  the  same  whether  all  of  this  author- 
ity was  under  the  Food  and  Drug  or  under  the  Federal  Trade  Com- 
mission. 

Now,  here  is  another  thing :  Out  of  the  thousands  and  thousands  of 
cases  that  have  been  handled  by  the  Food  and  Drug  Administration 
and  by  the  Federal  Ti-ade  Commission  during  the  years,  they  can  only 
fish  out  four  in  which  action  by  one  has  been  successfully  plead  as  res 
adjndicata. 

Mr.  Cassedy.  Only  three  cases.  Judge. 

Mr.  Davis.  Only  three  cases  out  of  thousands  and  thousands. 

Mr.  O'Hara.  The  question  in  my  mind  that  I  was  trying  to  decide 
was  what  would  be  the  policy  of  your  Commission  in  an  identical 
labeling  case  involving  also  advertising,  if  the  circumstances  were  the 
same,  and  the  Food  and  Drug  prosecuted  ?  Why  should  you  follow  it 
up  with  a  prosecution  on  the  false  advertising?  I  would  like  to  know 
the  reason  why. 

Mr.  Davis.  Well,  the  Food  and  Drug  Administration,  we  will  say, 
are  involved  in  a  proceeding  for  false  labeling.  We  will  say  that  they 
stop  that  false  labeling.  But  they  still  advertise  the  same  things  that 
they  had  on  the  label  and  which  were  stopped. 

Mr.  O'Hara.  You  mean  that  is  a  condition  which  continues  after  the 
Food  and  Drug  would  prosecute  ? 

Mr.  Davis.  Yes ;  absolutely. 

Mr.  O'Hara.  I  can  recognize  the  distinction  there. 

Mr.  Davis.  Now,  our  statute  says  that  we  are  authorized  and  directed 
to  ]3revent  unfair  methods  of  competition — unfair  and  deceptive  acts 
and  practices.     One  of  those  unfair  practices  is  false  advertising. 

]\Ir.  Sadowski,  I  think  that  is  absolutely  right.  That  is  the  con-ect 
procedure. 

]\Ir.  Davis.  In  other  words,  for  the  protection  of  the  public  if  the 
procedure  before  the  Food  and  Drug  does  not  stop  them  from  all  the 
violations,  and  simph"  stopped  false  labeling,  but  permitted  engaging 
in  false  advertising  subsequent  to  that,  I  think  the  suggestion  of  Mr. 
Cassedy  is  correct :  That  we  should  continue  until  we  stop  them  from 
those  practices  if  we  can. 

Mr.  O'Hara.  Well,  Judge,  I  do  not  differ  with  your  statement  on 
that  at  all.  But  from  what  I  understood  as  to  somd  of  the  complaints 
where  the  same  principles  was  involved,  there  seems  to  be  a  sort  of  race 
for  jurisdiction  over  the  subject,  as  it  seems  to  me. 

I  think  that  is  unfortunate  because  we  are  all  interested  in  consumer 
protection  in  the  whole  situation.  I  was  trying  to  get  at  your  attitude 
as  a  matter  of  policy. 

Mr.  Da.^t:s.  I  will  tell  you.  Congressman,  that  we  try  very  hard  to 
avoid  any  conflict;  we  do  not  like  to  start  after  the  same  rabbit  some- 
body else  already  has  jumped.  That  is  particularly  true  with  the 
De]-)artment  of  Justice, 

In  other  words,  if  they  have  instituted  an  investigation  of  a  violation 
over  which  we  also  have  jurisdiction,  we  always  inquire  before  we  start 
on  anything  of  that  kind,  and  if  they  are  doing  it,  we  stay  off. 

We  do  the  same  with  the  Food  and  Drug  Administration  and  with 
the  Post  Office  Department,  which,  as  you  know,  has  jurisdiction  over 
fraudulent  use  of  the  mails. 
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Frequently  complaints  are  made  to  us  at  the  same  time.  An  appli- 
cant may  complain  about  the  unfair  practices  of  his  competitors. 
Sometimes  he  will  write  to  the  Post  Office  Department  and  the  Food 
and  Drug  Department  and  Federal  Trade  Conmaission. 

None  of  us  knows  that  he  has  written  the  other.  Sometimes  actions 
may  be  instituted  by  both.  Well,  we  always  try  to  let  them  try  it  out, 
especially  if  they  are  the  first  to  institute  the  action.  We  do  not  quibble 
over  a  question'of  a  little  time  either.  We  try  to  avoid  those  things. 
We  have  plenty  to  do  without  duplicating  our  efforts  with  any  other 
agency  of  the  Government.  And  I  tell  you  in  all  good  faith,  we  do 
everything  we  can  to  avoid  that,  because  we  think  it  is  only  fair. 

Now,  in  that  connection,  after  the  Federal  Trade  had  instituted  a 
very  important  action,  that  of  the  Cement  Association,  et  al.,  wdiich 
was  tried  with  a  large  volume  of  testimony,  the  Commission  issued  a 
cease-and-desist  order,  and  the  other  side,  the  respondents,  appealed 
to  the  circuit  court  of  appeals. 

Since  that  appeal  was  taken,  27  different  motions  were  filed.  When 
it  was  set  for  a  final  hearing,  very  much  to  our  surprise,  the  Depart- 
ment of  Justice  filed  a  similar  complaint  in  the  district  court,  the 
Federal  District  Court  of  Colorado. 

Well,  we  were  astonished  when  we  heard  what  was  taking  place. 
Then  the  respondents  in  the  case  w^e  were  trying  filed  a  petition  setting 
forth  that  as  a  bar  to  the  action  out  there. 

Well,  the  chief  counsel  and  I  and  one  or  two  other  membei's  went 
over  and  talked  with  the  Attorney  General,  the  present  Attorney  Gen- 
eral, who  had  just  recently  become  the  Attorney  General  and  who  was 
wholly  unfamiliar  with  the  details. 

He  called  in  those  responsible  for  that  other  case  and  heard  their 
version  of  it  and  said  that  he  thought  it  should  not  have  been  brought. 
To  make  a  long  story  short,  that  case  was  squelched  right  there  just  as 
soon  as  he  got  knowledge  of  the  situation. 

Now,  I  simply  mention  that  to  tell  you  that  sometimes  those  things 
happen  without  the  higher-ups  knowing  about  it. 

Mr.  O'Hara.  Of  coui-se.  Judge,  they  do  not  all  turn  out  as  judicially 
as  that  case  did,  I  understand.  They  do  not  all  admit  that,  after  all, 
one  prosecution  is  enough. 

Somebody  likes  to  hang  on  sometimes. 

Mr.  Davis.  That  is  true  when  they  are  still  engaging  in  the  practices 
involved  in  that  suit,  and  they  have  undertaken,  even  according  to 
the  statement  of  the  court,  to  delay  it  in  various  ways  with  all  those 
petitions  and  motions,  and  so  forth,  which  they  have  filed  and  which 
have  been  overruled. 

But  I  tell  you  that  we  all  have  our  problems  in  the  executive  branch 
of  the  Government.  We  have  plenty  to  do.  The  Federal  Trade 
Commission  is  certainly  doing  all  it  can  to  avoid  any  conflict  with  any 
other  department,  and  we  do  not  think  we  have  any. 

If  so,  it  is  a  most  isolated  instance,  such  as  those  referred  to  here, 
which  were  really  not  conflicts. 

Mr.  Sadowski!  Thank  you.  Judge.     You  may  proceed,  Mr.  Cassedy. 

We  hope  we  may  have  your  statement  concluded  this  morning. 

Mr.  Cassedy.  It  will  be  concluded  in  a  few  minutes,  sir. 

Section  5  of  the  Reece  bill,  if  enacted  by  Congress,  would  have  the 

effect  of  depriving  the  Federal  Trade  Commission  of  its  jurisdiction 

over  false  labeling  as  an  unfair  method  of  competition,  but  neither 
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this  section  nor  any  other  section  of  the  Reece  bill  would  prevent  the 
application  of  the  doctrine  of  res  adjudicata  as  a  bar  to  Federal  Trade 
Commission  proceedings  when  the  Food  and  Druo;  Administration 
proceeding  results  favorably  to  the  respondent  involved  or  as  a  bar 
to  the  Food  and  Drug  Administration  proceedings  when  the  Federal 
Trade  Commission  action  against  false  advertising  results  favorably 
to  the  respondent  involved. 

Dr.  Dunbar  has  suggested  as  a  solution,  in  substance,  that  the 
jurisdiction  over  both  advertising  and  labeling  of  food,  drugs,  devices 
and  cosmetics  should  be  vested  in  a  single  agency.  If  this  were  done, 
the  doctrine  of  res  adjudicata  would  still  apply  in  those  cases  where 
the  action  of  the  single  agency  resulted  favorably  to  the  respondent 
involved  as  a  bar  to  any  successive  action  by  the  single  agency  against 
the  same  respondent  and  upon  the  same  false  statements. 

And  to  support  that,  in  the  case  of  George  H.  Lee  Company  v.  Fed- 
eral Trade  Commission  (113  F.  (2d)  583  (C.  C.  A.  8,  1940) )  in  regard 
to  this  question,  the  court  stated : 

The  United  States  may  not  relitigate  the  same  Issue  in  successive  libel  proceed- 
ings involving  different  quantities  of  the  same  product  (George  H.  Lee  Co.  v. 
United  States  (9  Cir.,  41  P.  (2d)  460)  ),  nor  may  it  relitigate  the  same  issue  in 
any  proceeding  in  which  the  parties  are  the  same  and  the  product  is  the  same. 
The  rule  is  "that  a  right,  question,  or  fact  distinctly  put  in  issue,  and  directly 
determined  by  a  court  of  competent  jurisdiction,  as  a  ground  of  recovery,  can- 
not be  disputed  in  a  subsequent  suit  between  the  same  parties  or  their  privies; 
and,  even  if  the  second  suit  is  for  a  different  cause  of  action,  tlie  right,  question, 
or  fact  once  so  determined  must,  as  between  the  same  parties  or  their  privies, 
be  taken  as  conclusively  established,  so  long  as  the  judgment  in  the  first  suit 
remains  unmodified." 

Now,  I  want  to  point  out  that  the  circuit  courts  of  appeals  have 
decided  the  Willard  Tablet  and  the  George  H.  Lee  cases,  but  the 
Supreme  Court  has  not  passed  on  this  question. 

What  the  Supreme  Court  may  decide,  I  do  not  know.  Congressman 
O'Hara,  that  may  somewhat  answer  your  question.  Tliere  is  con- 
siderable ditference  of  opinion  as  to  whether  the  decisions  in  these 
cases  are  sound.  I  have  the  decisions  of  the  circuit  courts  of  appeals 
in  these  cases. 

The  other  case  is  not  yet  decided.  I  will  file  these  with  the  com- 
mittee, if  you  so  desire. 

Mr.  Reece,  Mr.  Chairman,  yesterday,  in  referring  to  the  so-called 
bromide  and  acetanilid  cases,  I  made  reference  to  labels  or  cautions 
which  had  been  approved  by  the  Food  and  Drug  Administration. 

What  I  had  in  mind  at  the  time  were  warnings  that  had  been 
suggested  by  the  Food  and  Drug  Administration,  having  in  mind, 
of  course,  that  the  Food  and  Drug  Administration  never,  or  at  least 
I  so  understand,  approves  a  label. 

But  I  want  to  ask  you  if  this  is  a  correct  statement  of  those  cases; 
taking,  for  instance,  the  Bromo  Seltzer  case,  the  Emerson  case :  That 
the  Food  and  Drug  Administration  in  December  1939  issued  sug- 
gested warning  for  the  bromide,  acetanilid,  and  other  products  of 
that  type. 

Then  in  January  there  were  seizures  by  the  Food  and  Drug  Admin- 
istration of  various  headache  remedies  which  included  the  products 
of  the  Emerson  Co.  The  Emerson  Co.  filed  an  answer,  and  indicated 
its  intention  to  contest  the  action  of  the  Food  and  Drug  Administra- 
tion, moving  to  have  the  case  transferred  to  the  Baltimore  jurisdiction 
from  the  New  York  jurisdiction,  where  the  proceeding  was  instituted. 
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The  removal  was  refused,  and  a  short  while  prior  to  the  prospective 
date  of  the  trial  the  senior  judge  of  the  Eastern  District  of  New  York, 
called  the  representatives  of  the  Emerson  Drug  Co.  and  the  Food 
and  Drug  to  his  chambers  to  discuss  the  possible  amount  of  time 
that  would  be  required  to  try  the  case. 

When  he  was  informed  that  it  would  possibly  take  several  weeks, 
he  suggested  that  it  would  be  some  time  before  his  court  would  have 
opportunity  or  time  to  try  the  case. 

He  suggested  that  the  manufacturer  and  the  Government  repre- 
sentatives, the  Food  and  Drug  Administration  representatives,  should 
see  if  they  could  not  arrive  at  a  satisfactory  agreement  in  the  case 
without  the  necessity  of  a  trial  with  the  result  tliat  an  agreement  was 
reached,  I  believe  on  December  20, 1939. 

The  Court  then  issued  an  order  in  the  case,  which  was  evidently  done 
with  the  agreement  of  representatives  of  the  Food  and  Drug  Admin- 
istration as  well  as  the  Emerson  Co. 

A  quantity  of  bromide  was  agreed  upon  to  which  the  Food  and 
Drug  Administration  took  no  exception.  The  label  following  that 
order  was  studied  by  the  Food  and  Drug  Administration,  and  no 
objection  was  interposed  to  it. 

They  did  not  approve  the  label,  as  I  understand,  it  being  their 
policy  not  to  formally  approve  any  labels,  but  they  interposed  no  ob- 
jection, which  is  the  most  that  is  done  in  such  cases.  That  put  the 
Emerson  Co.  in  a  position  of  operating  without  objection  by  the  Food 
and  Drug  Administration.  The  product  continued  on  the  market 
with  that  label  under  those  circumstances,  until  sometime  later,  the 
date  of  which  I  am  not  sure,  but  I  believe  1942,  when  the  Federal 
Trade  Commission  proceeded  against  the  advertising  of  various  bro- 
mide and  acetanilid  companies  including  the  Emerson  Co.,  on  the 
basis  that  the  advertising  was  false. 

That,  has  resulted,  of  course,  in  a  long,  drawn-out  preceeding  which 
has  not  terminated  now. 

The  effect  of  that  is  that  after  an  action  had  been  instituted  by  the 
Food  and  Drug  Administration  and  adjudicated  in  the  court  and  the 
company  was  operating  without  any  objection  from  the  Food  and 
Drug  Administration  ostensibly,  the  Federal  Trade  Commission,  in 
1942,  instituted  proceedings  on  ostensibly  the  same  set  of  facts. 

That,  as  I  see  it,  puts  the  Federal  Trade  Commission  in  conflict  or, 
at  least,  gives  it  dual  control  with  the  Food  and  Drug  Administration, 
in  that  the  labels  and  warnings  to  which  the  Food  and  Drug  Admin- 
istration had  not  made  any  objection  after  this  proceeding  in  the 
Federal  court  was  settled,  did  not  meet  the  requirements  imposed  by 
the  Federal  Trade  Commission  after  its  suit  was  instituted ;  and  the 
company  was  required  to  change  the  labels  and  cautions,  under  pen- 
alty of  a  requirement  that  it  would  be  forced,  otherwise,  to  carry  them 
in  all  advertising  matter,  both  printed  and  spoken,  and  since  it  would 
be  wholly  impracticable)  to  comply  with  such  an  order  the  company 
had  no  other  alternative  and  the  effect  of  action  by  tlie  Commission 
was  to  exercise  control  of  labeling  in  this  cast.  Is  that  a  fair  statement 
with  reference  to  that  proceeding? 

Mr.  Cassedy.  No,  sir ;  it  is  not.    No,  sir. 

Mr.  Eeece.  In  what  respect  is  it  not  ? 
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Mr.  Cassedy.  I  filed  yesterday,  Mr.  Keece,  a  copy  of  the  judgment, 
to  which  you  refer.  That  was  a  judgment  without  prejudice  to  the 
United  States  or  to  the  Emerson  Drug  Co.  with  respect  to  the  rights 
of  either  in  regard  to  the  violations  of  the  law. 

As  I  understand  it,  there  was  no  testimony  taken  in  that  case,  but 
it  resulted  in  this  judgment  which  I  have  already  filed. 

Now.  after  the  judgment  was  filed,  or  rather  at  the  time  of  that 
judgment 

Mr.  Sadowski.  Are  you  referring  to  this  judgment  here  from  the 
circuit  court  of  appeals? 

Mr.  Cassedt.  No,  sir;  I  am  referring  to  the  judgment  in  the  case 
of  the  United  States  of  Ameriea  v.  a  Numher  of  Quantities  of  Emer- 
son's Bromo  Seltzer.  That  is  a  copy  of  the  judgment,  which  I  have 
a  photostat  of,  which  was  filed  yesterday. 

That  is  the  case  which  was  instituted  by  the  Food  and  Drug  Admin- 
isti-ation  acainst  Bromo  Seltzer  in  the  District  Court  for  the  Southern 
District  of  New  York. 

That  judgment  is  dated  the  second  day  of  January  1940,  and  it  is  a 
judirment  without  prejudice  to  the  rights  of  either  party.  It  does  not 
decide  anything. 

Mr.  Keece.  But  had  not  the  Food  and  Dnig  Administration  issued 
suggested  labels  for  bromides  and  these  other  headache  remedies? 

Mr.  Cassedt.  Yes,  sir.  I  believe  the  first  time  they  suggested  them 
was  in  1939.  They  then  sent  out  a  mimeographed  form  of  those  sug- 
gested warnings. 

Now,  at  the  time  of  the  settlement  and  disposition  of  this  case,  this 
Bromo  Seltzer  case,  in  the  district  court,  the  Bromo  Seltzer  Co.  or 
the  Emerson  Drug  Co.  that  make  Bromo  Seltzer,  represented  that 
they  had  reduced  their  formula. 

In  other  words,  they  reduced  the  contents  of  bromides  and  acetanilid 
in  that  product.  After  the  settlement  and  entry  of  this  judgment  in 
1940,  so  I  am  very  reliably  infoi'med,  they  submitted  to  the  Food  and 
Drug  Administration  a  copy  of  their  new  proposed  label. 

I  filed  that  with  the  committee  yesterday.  That  label  was  sub- 
mitted to  the  Food  and  Drug  Administration,' and  it  is  my  informa- 
tion, which  can  be  checked  by  a  telephone  call  by  any  member  of  the 
committee,  that  the  representative  of  the  Food  and  Druir  Adminis- 
tration who  had  authority  wrote  the  Emerson  Drug  Co.  that  the  sug- 
gested label  that  they  proposed  to  use  was  not  in  conformity  with 
their  sugo-ested  warnings,  and  they  enclosed  a  copy  of  their  suggested 
warnings,  with  respect  to  bromides  and  acetanilid  in  the  same  letter. 

Now,  they  have  not  approved  it.  either  directly  or  indirectly,  but 
on  the  contrary  they  have  disapproved  it  bv  that  communication. 

That  was  the  very  point  I  wanted  to  make  vesterday.  I  am  cer- 
tain that  Dr.  Hunbar  or  any  representative  who  knows  the  facts  at 
the  Food  and  Drug  Administration  will  confirm  mv  statements. 

I  am  so  sure  of  it  that  I  would  be  very  happy  to  have  you  call  any 
of  them.  Now  with  those  corrections,  I  think  the  other  statements 
which  ]\Ir.  Keece  made  are  correct,  except  that  I  do  not  agree  that  our 
proceeding  is  in  any  wise  in  conflict  with  the  Food  and  Drug  Admin- 
istration. 

I  think  that  it  is  in  coordination  and  cooperation  with  the  Food 
and  Drug  Administration. 
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Mr.  Reece.  Do  you  feel  that  the  representatives  of  the  Food  and 
Drui^  Administration  agreed  to  the  order  in  this  case  on  December 
the  !20th,  1930,  which  the  court  issued,  without  having  some  under- 
standing of  what  the  hibel  and  the  warnings  would  contain  and  with- 
out consenting  to  their  use  ? 

Mr,  Cassedy.  Mr.  Reece,  I  w^as  not  present.  I  did  not  talk  to  any 
of  them.  I  have  no  idea  of  what  their  understanding  was.  I  have 
only  the  record. 

Mr.  Reece.  That  would  hardly  be  a  reasonable  assumption  though, 
as  I  see  it. 

Mr.  Cassedy.  I  think  it  would  be  most  unreasonable  to  assume  that 
they  had  approved  something  that  was  in  violation  of  the  law. 

Mr.  Reece.  I  would  concur  in  that  suggestion  that  it  would  be  un- 
reasonable to  think  that  they  had  approved  something  that  was  in 
violation  of  the  law.  But  when  they  had  a  proceeding  in  court,  and 
an  a'greement  was  reached,  and  the  court  issued  an  order,  I  would  infer 
that  the  Food  and  Drug  Administration  had  an  understanding  with 
the  Emerson  Co.  as  to  what  the  label  and  the  cautions  would  contain. 

In  any  event,  after  the  suit  was  settled  by  agreement  they  continued 
to  operate  until  1942  without  interference  from  the  Food  and  Drug 
Administration,  whereas  they  had  seizures  made  in  1939  which  would 
certainly  indicate  they  were  doing  so  without  objection  by  the  Food 
and  Drug  Administration  and  in  accordance  with  the  court  settle- 
ment. 

Mr.  Cassedy.  Mr.  Reece,  the  answers  to  those  questions  could  best 
be  determined  by  representatives  of  the  Food  and  Drug  Adminis- 
tration. 

Mr.  Reece.  I  am  stating  it  as  my  information  and  not  stating  it 
as  a  fact,  because  I  am  not  in  a  position  to  do  so,  but  I  raised  that  point 
yesterday  as  an  example  of  the  existence  of  dual  authority. 

I  was  bringing  it  up  again  this  morning  in  order  to  clarify  what 
I  had  in  mind  when  I  brought  it  up  yesterday. 

Mr.  Cassedy.  I  have  one  more  reference  and  I  shall  have  finished : 

With  reference  to  the  entire  Reece  bill,  Hon.  Paul  V.  McNutt,  in 
his  letter  of  May  3,  1945,  to  Chairman  Lea,  to  which  I  have  hereto- 
fore referred,  states : 

In  our  .ividgment,  the  bill  is  calculated  to  impair  the  benefits  to  the  public 
authorizefl  by  existing  legislation  for  the  control  of  food,  drugs,  devices,  and 
cosmetics. 

Mr.  Reece.  But  may  I  interject  there:  After  the  committee  re- 
ceived that  letter,  I  contacted  Dr.  Dunbar,  who  I  assume  drafted  that 
letter,  although  I  do  not  knoAv,  and  suggested  that  in  view  of  certain 
statements  in  that  letter  I  would  like  to  have  an  amplification  of  those 
statements. 

In  my  letter  I  stated  that  I  was  interested  in  the  last  sentence  of  the 
next  to  last  paragraph  of  that  letter,  to  which  I  wnsh  to  call  your 
attention  now,  which  reads  as  follows: 

The  bill  would  at  best  effect  little  if  any.  improvenioiit  in  the  confused  sit- 
u  ition  and  attendant  impaii-ment  of  public  protection  that  stem  from  the  basic 
faults  of  differing  procedures  and  divided  responsibility  for  determining  the 
truth  or  falsity  of  identical  representations  in  labeling  and  advertising. 

That  impressed  me  as  being  a  very  strong  statement  that  something 
was  wrong  somewhere.     And  being  so  impressed,  then  I  addressed 
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Dr.  Dunbar,  who  I  assumed  had  written  the  letter  in  the  first  instance, 
a  letter  asking  for  an  amplification  of  that  statement  Avith  the  result 
that  he  wrote  the  letter  under  date  of  July  13  which  is  in  the  record, 
explainino;  what  he  meant  when  he  threw^  out  those  disturbing  warn- 
ings about  the  impairment  to  the  public  health  that  obtained  as  result 
of  the  dual  authority  that  existed  at  that  time. 

Now,  since  you  are  citing  Mr.  McNutt's  letter,  which  evidently  was 
drafted  by  the  Food  and  Drug  Administration,  as  support  of  your 
position,  I  would  be  interested  to  have  you  comment  particularly  on 
that  paragraph  in  the  letter,  or  that  sentence  in  the  letter. 

]Mr.  Cassedy.  I  would  be  glad  to,  sir.  That  reference  you  make  to 
Mr.  McNutt's  letter  and  also  to  Dr.  Dunbar's  letter  relates  to  their 
views  with  respect  to  the  division  of  jurisdiction ;  that  is,  that  which 
was  made  at  the  1938  sessions  of  Congress  when  the  advertising  was 
placed  in  the  Federal  Trade  Commission  and  the  labeling  was  placed 
in  tlie  Food  and  Drug  Administration. 

Those  two  letters  are  in  some  respects,  or  most  respects  as  far  as 
Dr.  Dunbar's  letter  is  concerned,  a  continuation  of  the  views  expressed 
at  that  time  by  Dr.  Campbell  and  others  that  the  jurisdiction  should 
all  be  placed  in  one  agency. 

If  you  will  let  me  finish,  sir,  I  will  answer  anything:  The  wdiole 
letter  that  Dr.  Dunbar  wrote  is  a  rehash  of  that  old  argument,  and 
if  anything,  it  is  a  criticism  of  Congress  for  having  given  part  of  the 
jurisdiction  to  one  agency  and  part  to  the  other. 

The  only  criticism  he  makes  of  the  Federal  Trade  Commission  is 
in  respect  to  those  three  cases  that  raise  the  doctrine  of  res  adjudicata. 
The  other  matters  would  arise  anyhow  so  far  as  the  jurisdiction  over 
advertising  in  the  Federal  Trade,  and  jurisdiction  over  laljeling  in 
the  Food  and  Drug,  are  concerned. 

Mr.  Reece.  But  leaving  Dr.  Dunbar's  letter  out  of  consideration, 
the  letter  by  Mr.  McNutt,  the  Federal  Security  Administrator,  makes 
a  very  strong  statement  about  the  situation  at  the  present  time  im- 
pairing the  public  interest,  when  it  says : 

The  hill  would  at  hest  effect  little,  if  any,  improvement  in  the  confused  sit- 
uation and  attendant  impairment  of  public  protection  that  stem  from  the  basic 
faults  of  differing  procedures  and  divided  responsibility  for  determining  the 
truth  or  falsity  of  identical  representations  in  labeling  and  advertising. 

That  is  not  Dr.  Dunbar  speaking  but  Commissioner  McNutt  speak- 
ing, whom  you  are  quoting  as  favorable  to  your  view. 

Mr.  Casseut.  And  to  answer  you  further,  I  cannot  ex])ress  what 
Mr.  McNutt  had  in  his  mind.  I  notice  that  you  did  not  direct  your 
request  to  ]\fr.  McNutt.  You  directed  your  request  to  Dr.  Dunbar  to 
explain  what  Mr.  McNutt  meant. 

I  base  my  views  on  what  Dr.  Dunbar  said  as  to  what  Mr.  McNutt 
mean  by  that  statement.  Dr.  Dunbar  certainly  does  not  show  any  con- 
flict on  the  part  of  the  Federal  Trade  Commission,  that  is,  which  you 
criticize,  with  respect  to  the  policy  which  we  have  talked  about. 

Mr.  Reece.  But  would  you  not  assume  that  the  Food  and  Drug 
Administration  drafted  both  letters? 

Mr.  Cassedy.  I  certainly  would  assume  so,  but  wdien  you  divide  it 
in  asking  me  that  question,  I  would  have  to  make  my  answer  in  that 
way. 
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Mr.  Reece.  I  did  that,  having  in  mind  that  you  would  hiy  great 
emphasis  on  the  fact  that  Mr.  McNutt  signed  one  letter  and  Dr.  Dun- 
bar, his  subordinate,  signed  the  other. 

Mr.  Cassedy.  Yes,  sir;  but  I  cannot  tell  you  what  Mr.  McNutt 
meant.     You  will  have  to  ask  him. 

Mr.  Sadowski.  Mr.  Cassedy,  is  it  your  desire  to  include  in  the  record 
these  decisions  in  the  Lee  case  and  the  Willard  case  ? 

Mr.  Cassedy.  Yes,  sir ;  I  think  it  would  be  helpful. 

Mr.  Sadowski.  We  will  include  those  in  the  record. 

(The  decisions  are  as  follows :) 

Docket  2841 
United  States  Circuit  Coukt  of  Appeals 

eighth  circuit 

No.  419,  Original.— May  Term,  A.  D.  1940 

George  H.  Lee  Company,  Petitionee,  vs.  Federal  Trade  Commission,  Respondent 

PETITION  to  EEIVIEW  ORDER  OF  FBDEXAL  TBADB  COMMISSION 

[July  23,  1940] 

Mr.  Donald  J.  Burke  for  Petitioner. 

Mr.  William  T.  Chantland,  Special  Attorney,  Federal  Trade  Commission  (Mr. 
W.  T.  Kelley,  Chief  Counsel,  Federal  Trade  Commission,  Mr.  Martin  A.  Morrison, 
Assistant  Chief  Counsel,  Federal  Trade  Commission,  and  Mr.  .Tames  W.  Nichol, 
Special  Attorney,  Federal  Trade  Commission,  were  with  him  on  the  brief)  for 
Respondent. 

Before  Gardner  and  Sanborn,  Circuit  Jitdgefi,  and  Collet,  District  Judge. 

Sanborn,  Circuit  Judge,  delivered  the  opinion  of  the  Court. 

The  petitioner,  a  Nebraska  corporation  enuaged  in  advertising,  distributing,  and 
selling  in  interstate  commerce  a  product  called  "'Gizzard  Capsules"  as  a  remedy 
or  vermifuge  for  worms  in  poultry,  has  petitioned  for  the  review  of  an  order  of 
the  Federal  Trade  Commission  requiring  that  petitioner  "cease  and  desist  from 
representing:  (1)  that  said  product  is  a  remedy  or  vermifuge  for  all  three  kinds 
of  worms  in  poultry;  (2)  that  said  product  will  i-emove  pinworms  from  poultry; 
(3)  that  said  product  will  remove  tapeworms  from  poultry,  unless  it  be  repre- 
sented with  equal  conspicuousness  that  this  product  merely  shears  off  the  strobilae 
or  chain  of  segments  of  the  tapeworm,  leaving  the  head  of  the  worm,  capable  of 
growing  new  segments,  attached  to  the  intestines  of  the  fowl." 

The  petitioner  challenges  this  order  upon  one  ground,  which  is  that  the 
representations  which  the  Commission  found  to  be  false  and  misleading  and 
which  are  prohibited  by  its  order,  had  previously  been  adjudicated  by  a  court,  of 
competent  .i'lrisdiction  not  to  be  false  representations,  in  a  libel  proceeding 
brought  by  the  Goverinnent  to  condemn  forty-seven  i^ackages  of  "Gizzard  Cap- 
sules," which  adjudication  it  is  claimed  was  binding  upon  the  Commission. 

The  libel  proceeding  was  instituted  on  August  8,  19.34,  in  the  United  States 
District  Court  for  the  Western  District  of  Missouri.  The  LTnited  States  in  that 
proceeding  charged  that  this  same  product  was  "misbranded  in  violation  of  the 
Food  and  Drugs  Act,  Section  8  as  amended.  Paragraph  Third,  in  the  case  of 
drugs,  in  that  the  following  statements,  appearing  upon  and  within  the  package 
lOf  the  product,  are  statements  regarding  the  curative  or  therapeutic  effect  of 
the  article  and  are  false  and  fraudulent,  in  this,  that  the  articles  contains  no 
incredient  or  combination  of  ingredients  capable  of  producing  the  effect  claimed, 
and  that  the  same  were  applied  to  the  said  article  knowingly  and  in  reckless 
and  wanton  disregard  of  their  truth  or  falsity:  (Package  label — same  for  all 
sizes)  'For  *  *  *  Large  Tape  Worms  and  Pin  (Ceca)  Woi'ins  in  Chickens 
and  Turkeys  *  *  *  -pov  the  Removal  of  *  *  *  Large  Tape  and  Pin 
(Ceca)  Worms  in  Poultry  *  *  *  delivei-s  the  medicine,  undiluted,  fresh 
and  full  strength  directly  upon  the  worms  in  the  intestines.  *  *  *5  (Cir- 
cular)   'For     *     *     *     Large    Tape    and    Pin    Worms    in    Chickens    and    Tur- 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  373 

j^pyg  *  *  *  -p^^  Ijjy  well,  hens  must  be  reasonably  free  from  worms  *  *  * 
Worm  your  flock  with  Gizzard  Capsules ;  *  *  *  to  expel  the  worms  *  *  * 
the  exact  full  strength  dose  of  worm -medicine  is  emptied  into  the  intestines 
and  reaches  the  worms.     *     *     *' " 

The  petitioner,  as  chiimant  and  manufacturer  of  the  product,  defended  the 
libel  proceeding-.  It  denied  that  the  labels  or  circulars  contained  false  state- 
ments as  alleged  by  the  government,  and  denied  that  its  statements  were  either 
false  or  fraudulent  or  that  the  capsules  were  incapable  of  producing  the  effects 
that  it  was  represented  they  would  produce.  There  were,  then,  two  issues  of 
fact  presented  for  determination  in  the  libel  proceeding:  (1)  Were  the  chal- 
lenged statements  contained  in  the  labels  and  circulars  false?  (2)  Was  the 
petitioner  guilty  of  fraud  in  making  such  statements?  After  a  trial,  the  court 
resolved  both  of  these  issues  in  favor  of  the  petitioner  and  entered  a  decree 
dismissing  the  proceeding.  The  government  took  no  appeal,  and  the  decree 
became  final. 

Tliereafter  on  June  11,  1936.  the  Federal  Trade  Commission  issued  its  complaint 
charging  petitioner  with  the  use  of  imfair  methods  of  competition  in  interstate 
commerce  within  the  meaning  of  the  "Federal  Trade  Commission  Act,"  Sections 
41-58,  U.  S.  G.  Title  15,  to  the  injury  of  competitors,  by  soliciting  the  sale  of  and 
selling  "Gizzard  Capsules"  upon  "extravagant,  deceptive,  misleading  and  false 
statements  regarding  the  therapeutic  value,  efiicacy  and  effect"  of  its  prodnct  in 
advertisements  on  labels  and  in  pamphlets,  newspapers,  and  magazines.  The 
Commission  further  charged  that  "as  a  result  thereof,  substantial  injury  has 
boon,  and  is  now  being,  done  by  respondent  [petitioner  herel  to  substantial  compe- 
tition in  commerce  among  and  between  the  various  States  of  the  United  States  and 
in  the  District  of  Columbia." 

The  petitioner  moved  to  strike  so  much  of  the  complaint  as  was  based  upon 
representations  as  to  the  efficacy  of  its  product  for  the  treatment  of  large  round- 
worms, large  tapeworms,  and  pinworms  in  poultry,  on  the  ground  that  in  the  libel 
proceeding  the  falsity  of  such  representations  was  in  issue,  and  that  the  court 
in  its  decree  had  determined  that  they  were  not  false,  and,  in  so  doing,  had  neces- 
sarily determined  the  product  to  be  efficacious  for  the  purposes  for  which  it  was 
intended  and  sold.  The  motion  to  strike  was  denied,  and  the  petitioner  filed  its 
answer  denying  the  allegations  of  the  complaint  and  asserting  the  defense  of 
res  judicata.  The  Commission  overruled  that  defense,  apparently  upon  the 
theory  that  the  decree  in  the  libel  proceeding  was  not  binding  upon  it ;  and,  after 
extended  hearings,  it  found  that  petitioner,  in  advertising  its  pi'oduct,  represented 
that  it  was  a  single  remedy  for  the  several  kinds  of  worms  in  poultry  and  that 
this  single  remedy  for  all  kinds  of  worms  was  better  than  sepai'ate  remedies  for 
each  kind  of  worm:  and  also  found  "that  respondent's  [petitioner's]  product  is 
not  an  effective  vei-mifuge  for  all  three  kinds  of  worms,  nor  is  it  better  than 
separate  remedies  for  each  kind  of  pin  worms  or  for  tape  worms  in  poultry. 
When  administered  to  fowl  infested  with  tape  worms  this  product  tends  to  shear 
off  the  tape  worm  strobilae  or  chain  of  segments,  leaving  the  tape  worm  heads 
attached  to  the  intestines  of  the  fowl.  These  heads  are  capable  of  growing,  and 
do  quickly  grow,  new  segments."  The  Commission  further  found  that :  "Re- 
spondent's representations,  herein  described,  have  had  and  now  have  a  tendency 
and  capacity  to.  and  do,  mislead  and  deceive  the  purchasing  public  into  an 
erroneous  and  mistaken  belief  concerning  the  therapeutic  value,  efficacy,  and 
effect  of  'Gizzard  Capsiiles.'  A  substantial  portion  of  the  purchasing  public,  as 
a  direct  result  of  said  mistaken  and  erroneous  belief,  have  purchased  respondent's 
product  with  the  result  that  trade  has  been  diverted  imfairly  to  the  respondent 
from  competitors  likewise  engaged  in  the  business  of  selling  and  distributing 
products  designed  for  similar  usage,  who  truthfully  advertise  and  represent  the 
properties  of  their  respective  products  and  the  results  that  may  be  obtained  from 
their  use.  As  a  re.sult  thereof,  substantial  injury  has  been  done  and  is  now  being 
done  by  respondent  to  competition  in  commerce  among  and  between  various  states 
of  the  TTnited  States  and  in  the  District  of  Columbia."  The  Commission  con- 
cluded that  the  acts  and  practices  of  petitioner  complained  of  were  all  to  the 
prejudice  of  the  public  and  of  petitioner's  competitors  and  constituted  unfair 
methods  of  competition  in  commerce  within  the  intent  and  meaning  of  the  Federal 
Trade  Commission  Act.     It  thereupon  entered  the  order  coiunlained  of. 

The  petitioner  has  not  included  in  its  record  in  this  Court  the  testimony 
taken  before  the  Commission  and  concedes  that,  unless  the  Commission  was 
precluded  from  entering  its  order  because  of  the  decree  in  the  libel  proceeding, 
the  order  must  stand.     It  denies  the  right  of  the  Commission  to  relitigate  any 
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issues  which  were  determined  in  the  libel  proceeding,  and  to  make  its  findings 
on  such  issues,  either  in  whole  or  in  part,  tlie  basis  for  its  order. 

There  is  force  in  respondent's  contention  that  the  issues  tried  and  determined 
in  the  proceedings  initiated  by  and  had  before  it  differed  in  essential  particulars 
from  those  tried  and  determined  by  the  court  in  the  libel  proceeding.  It  is 
apparent,  however,  that  tlie  government — having  failed,  in  tlie  libel  proceeding, 
to  secure  a  determination  that  the  "Gizzard  Capsules"  were  misbranded  and 
tliat  the  representations  made  by  the  petitioner  on  labels  and  circulars  were 
false  on  the  ground  that  the  product,  which  concededly  would  remove  large 
roundworms  from  poultry,  would  not  completely  remove  large  tapeworms  or 
pinworms — then  initiated  this  proceeding  througli  the  Federal  Trade  Commission 
to  secure  a  determination  that  the  same  or  substantially  the  same  representa- 
tions which  were  asserted  to  be  false  and  fraudulent  in  the  libel  proceeding- 
were  in  truth  and  fact  false  and  misleading  and  therefore  constituted  an  unfair 
method  of  competition  in  commerce  within  the  meaning  of  the  Federal  Trade 
Commission  Act.  Althougli  tlie  remedies  sought  by  the  government  in  the  two 
proceedings  were  different — condemnation  in  the  first,  and  a  cease-and-desist 
order  in  the  second, — it  is  obvious  that  the  alleged  falsity  of  the  representations 
of  the  petitioner  with  respect  to  the  therapeutic  value  and  effectiveness  of  its 
product  constituted  the  main  basis  for  each  of  the  proceedings;  that  in  the  libel 
proceeding  the  court  determined  that  the  I'epresentations  that  tlie  product  was  a 
remedy  for  tapeworms  and  pinworms  as  well  as  large  roundworms  were  not  false, 
while  the  Commission  later  determined  that  the  representations  with  respect 
to  pinworms  and  large  tai^eworms  were  false  and  misleading.  It  is  equally 
obvious  that  the  Connuission  completely  disregarded  tlie  effect  of  the  decree 
entered  in  the  libel  case  in  conducting  its  proceedings  and  in  making  its  findings 
of  fact,  conclusions  of  law.  and  order. 

Where  the  underlying  issue  in  two  suits  is  the  same,  the  adjudication  of  the 
issue  in  tlie  first  suit  is  determinative  of  tlie  same  issue  in  the  second  suit. 
Siiiishinr  Anthracite  Coal  Co.  v.  Adkins  (—  U.  S.  — ,  60  S.  C.  907,  916).  "There 
is  privity  between  ofiicers  of  tlie  same  government  so  that  a  judgment  in  a  suit 
between  a  party  and  a  representative  of  the  United  States  is  res  judicata  in 
relitigation  of  the  same  issue  between  that  party  and  another  officer  of  the 
government.  See  Tait  v.  Western  Mart/land  Raihpaii  Co.  (2S9  U.  S.  620). 
Sunshine  Anthracite  Coal  Co.  v.  AdJxins,  supra,  (p.  017  of  60  S.  Ct.).  "Where  a 
suit  binds  the  United  States,  it  binds  its  subordinate  officials."  Sunshine  Anthra- 
cite Coal  Co.  V.  Adkins,  supra,  (p.  917  of  60  S.  Ct.).  The  United  States  may 
not  relitigate  the  same  issue  in  successive  libel  proceedings  involving  different 
quai'tities  of  the  .same  product  (George  H.  Lee  Co.  v.  United  States,  0  Cir..  41  F. 
2r  460),  nor  may  it  relitigate  the  same  issue  in  any  proceeding  in  which  the 
parties  are  the  same  and  the  product  is  the  same.  The  rule  is  "that  a  right,  ques- 
tion, or  fact  distinctly  put  in  issue  and  directly  determined  by  a  court  of 
competent  jurisdiction,  as  a  ground  of  recovery,  cannot  be  disputed  in  a  subse- 
quent suit  between  the  same  parties  or  their  privies ;  and  even  if  the  second  suit 
is  for  a  different  cause  of  action,  the  right,  question  or  fact  once  so  determined 
must,  as  between  the  same  parties  or  their  privies,  be  taken  as  conclusively  es- 
tablished, so  long  as  the  judgment  in  the  first  suit  remains  unmodified." 
Southern  Pac.  R.  Co.  v.  United  States  (168  U.  S.  1,  48)  ;  Mitchell  v.  Firxt  National 
Bank  (IFO  U.  S.  471,  480-481)  ;  Tait  v.  Western  Maryland  Raihvan  Co.  (289 
U.  S.  620,  623). 

Unless  a  question  which  a  court  or  an  administrative  board  has  power  to 
decide  is  to  be  regarded  as  conclusively  settled  as  between  the  parties  by  the 
final  decree  of  the  court  or  the  final  order  of  the  board,  there  can  be  no  end  to 
a  controvers.v  except  as  the  result  of  the  financial  disabilit.v  of  one  of  the  parties. 
If  the  question  of  the  falsity  of  the  representations  of  the  petitioner  contained 
on  its  labels  and  circulars  had  been  determined  adversely  to  the  petitioner  in 
the  libel  proceeding,  it  could  not  have  been  heard  to  say  in  Ihe  proceedings  in 
stituted  by  the  Commission  that  such  representations  were  true.  By  the  same 
token,  the  United  States  and  its  instrumentality,  the  ( "ominission.  were  not 
after  the  decree  in  the  libel  proceeding,  entitled  to  say  that  the  represenations 
made  by  he  petitioner  which  had  been  finally  adjudged  not  to  be  false,  were  in 
fact  false.  The  government  had  had  its  full  day  in  court  on  that  issue,  had 
lost  its  case,  and  could  not  collaterally  attack,  either  directly  or  indirectly,  the 
decree  entered  against  it. 

The  contentions  of  the  respondent  that  the  court  in  the  libel  proceeding 
merely  determined  that  the  petitioner  had  not  intentionally  misrepresented  the 
therapeutic  qualities  of  its  product,  whereas  the  Commission  in  the  proceeding 
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J)efure  it  ruled  that  the  petitioner's  representations  were  untrue  and  misleading, 
is  not  borne  out  by  the  record.  The  court  in  the  libel  proceeding  determined  that 
the  representations,  directly  challenged  and  distinctly  put  in  issue  by  the  gov- 
ernment, were  not  false,  and,  in  doing  so,  necessarily  determined  that  the  product 
of  the  petitioner  was  a  remedy  for  the  three  kinds  of  worms  in  poultry.  The 
Commission,  on  the  other  hand,  has  determined  that  the  representations  upon 
which  the  libel  proceeding  was  based  were  in  fact  false  and  misleading.  The 
main  underlying  issue  in  lioth  the  proceedings  was  the  same,  namely,  Are  the 
representations  made  by  the  petitioner  false  because  the  product  has  not  the 
therapeutic  qualities  claimed  for  it? 

Whether  the  Commission,  if  it  had  accepted  as  a  fact  that  the  representations 
which  had  been  alleged  to  be  false  in  the  libel  proceeding  were  not  false,  could 
have  found  other  representations  in  the  advertising  of  the  petitioner  which  would 
have  justitied  findings  and  conclusions  that  petitioner  had  been  guilty  of  unfair 
competition  in  interstate  couunerce.  we  are  not  asked  to  decide,  and  manifestly 
could  not  decide  upon  the  record  presented.  The  order  of  the  Commission  is 
based,  in  large  part  at  least,  upon  its  finding  that  the  representations  that  peti- 
tioner's product  was  an  effective  remedy  or  vermifuge  for  all  three  kinds  of 
worms  were  untrue.  The  Commission  thus  plainly  failed  to  accord  to  the  decree 
in  the  libel  proceeding  the  effect  to  which  it  was  entitled.  The  Commission  re- 
determined an  issue  which  was  already  settled  by  a  court  of  competent  jurisdic- 
tion and  reached  a  contrary  conclusion.  Under  the  circumstances,  we  think  that 
its  order  cannot  stand. 

The  order  is  vacated  without  prejudice  to  such  further  proceedings  as  are  not 
inconsistent  with  this  opinion. 
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Before  Sparks  and  Major,  Circuit  Judges,  and  Lindley,  District  Judge. 

Major,  Circuit  Judge.  The  United  States  (libelant)  instituted  this  proceeding 
for  condemnation  of  a  quantity  of  Willard's  Tablets  shipped  in  interstate  com- 
merce on  the  ground  that  the  labeling  thereof  was  false,  in  violation  of  the 
Food.  Drug,  and  Cosmetic  Act,  21  U.  S.  C.  A.  352  (a),  352  (f),  and  the  articles 
were  therefore  subject  to  seizure  and  confiscation  (21  U.  S.  C.  A.  334).  The 
claimant  filed  an  answer  to  the  government's  amended  libel,  setting  up  three 
afiirmative  defenses.  The  lower  court  sustained  the  claimant's  defense  of  res 
judicata,  based  upon  a  prior  proceeding  before  the  Federal  Trade  Commisrsion, 
and  dismissed  the  action.  From  the  order  of  dismissal,  the  government  has 
appealed. 

The  only  question  for  decision  is  whether  the  proceedings  before  the  Federal 
Trade  Commission  are  res  judicata,  and,  therefore,  binding  upon  the  District 
Court  and  determinative  of  the  issues  involved  herein. 

The  government  urges  as  a  basis  for  overruling  the  lower  court's  holding  that 
(1)  the  issues  herein  involved  were  not  determined  by  the  Federal  Trade  Com- 
mission; (2)  unaffirmed  decisions  of  the  Federal  Trade  Commission  do  not  have 
the  finality  necessary  to  constitute  j-es  judicata:  (3)  there  is  no  mutuality  of 
estoppel;  (4)  the  lower  court's  holding  would  impair  the  enforcement  of  the 
Food,  Drug,  and  Cosmetic  Act;  and  (5)  the  District  Court  improperly  dismissed 
the  amended  libel  as  to  that  part  alleging  that  the  directions  for  use  on  the 
labeling  were  inadequate. 

The  facts  as  stipulated  and  adopted  by  the  lower  court  effectively  dispose  of 
the  government's  first  contention.     The  stipulation  discloses:  (1)  that  the  state- 
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ments  relied  upon  by  the  government  to  uphold  the  charge  of  misbranding  are 
identical  with  those  approved  by  the  Federal  Trade  Commission;  (2)  that  the 
fundamental  issue  of  fact  as  to  vphether  the  Willard  Tablets  would  give  the 
relief  claimed  was  considered  by  the  Federal  Trade  Commission.  We,  therefore, 
have  the  incongruous  situation  of  one  branch  of  the  government  approving  the 
method  now  pursued  by  tlie  claimant  and  another  brancli  seeking  to  condemn. 
This  is,  to  say  the  least,  placing  claimant  in  an  embarrassing  situation  and 
should  be  avoided  if  possible.  ^ 

In  George  H.  Lee  (Jo.  v.  Federal  Trade  Commission.  113  Fed.  (2d)  583,  the 
Circuit  Court  of  Appeals  for  Ihe  Eighth  Circuit  upheld,  and  we  think  properly 
so,  the  defense  of  res  judicata.  Therein,  tlie  condemnation  proceedings  were 
instituted  prior  to  the  action  before  the  Federal  Trade  Commission.  The  court 
on  page  585  said  : 

"Although  the  remedies  sought  by  the  government  in  the  two  prioceedings 
were  different — condemnation  in  the  tirst,  and  a  cease-and-desist  order  in 
the  second — it  is  obvious  that  the  alleged  falsity  of  the  representations  of  the 
petitioner  with  respect  to  the  therapeutic  value  and  effectiveness  of  its  prod- 
uct constituted  the  main  basis  for  eacli  of  tlie  proceedings     *     *     *." 

And  further,  on  page  586 : 

"If  the  question  of  tlie  falsity  of  the  representations  of  the  petitioner 
contained  on  its  labels  and  circulars  had  been  determined  adversely  to  the 
petitioner  in  tlie  libel  proceeding,  it  could  not  have  been  heard  to  say  in  the 
proceedings  instituted  by  the  Commission  that  such  representations  were 
true.  By  the  same  token,  the  United  States  and  its  instrumentality,  the 
Commission,  were  not,  after  the  decree  in  the  libel  proceeding,  entitled  to 
say  that  the  representations  made  by  the  petitioner  which  had  been  finally 
adjudged  not  to  be  false,  were  in  fact  false.  The  government  had  had  its 
full  day  in  court  on  that  issue,  had  lost  its  case,  and  could  not  collaterally 
attack,  either  directly  or  indirectly,  the  decree  entered  against  it." 

And  on  page  585,  the  court  stated : 

"Where  the  underlying  issue  in  two  suits  is  the  same,  the  adjudication  of 
the  issue  in  the  first  suit  is  determinative  of  the  same  issue  in  the  second 
suit." 
As  was  stated  by  the  Supreme  Court  in  Sunshine  Coal  Co.  v.  Adkins,  310 
U.  S.  881,  402  : 

"A  judgment  is  res  judicata  in  a  second  action  upon  the  same  claim 
between  the  same  parties  or  those  in  privity  with  them.  Cromwell  v.  County 
of  Sac,  94  U.  S.  351.  There  is  privity  between  officers  of  the  same  govern- 
ment so  that  a  judgment  in  a  suit  between  a  party  and  a  representative  of  the 
United  States  is  res  judicata  in  relitigation  of  the  same  issue  between  that 
party  and  another  officer  of  the  government.  See  Tait  v.  Western  Maryland 
Ry.  Co.,  289  U.  S.  620." 

The  government's  second  contention  seems  to  rest  solely  upon  the  iirovisions  of 
the  Federal  Trade  Commission  Act,  as  amended  (15  U.  S.  C.  A.  45  (b)  (g) ),  that 
the  Commission  may,  under  certain  conditions,  modify  its  order  after  the  expira- 
tion of  time  for  appeal.  Therefore,  the  contention  is  that  such  power  of  modifi- 
cation leaves  an  unappealed  order  without  that  finality  essential  to  invoke  the 
doctrine  of  res  judicaia.     With  this  contention  we  do  not  agree. 

The  Act  provides  that  an  order  of  the  Commission  shall  become  final  at  the 
expiration  of  sixty  days  if  no  appeal  is  taken  (45  (g) ),  and  further  provides  for 
heavy  penalties  for  violation  of  such  order  (45  (1)).  It  further  provides  that 
"the  findings  of  the  Commission  as  to  the  facts,  if  supported  by  evidence,  shall  be 
conclusive."  Thus,  even  the  reviewing  court  in  the  same  proceeding  is  bound  by 
the  findings  of  the  Commission.  To  allow  their  finality  to  be  attacked  in  a 
coUatei-al  proceeding  would  seem  to  run  counter  to  the  provisions  and  purposes 
of  the  Act.  As  was  said  in  the  case  of  United  States  v.  Piwna,  40  Fed.  Supp. 
119,  122 : 

"Is  it  the  province  of  the  court  to  try  the  truth  or  falsity  of  the  defendant's 
advertisements  already  found  to  be  false  by  the  Commission?  The  answer  to 
this  question  depends  upon  the  meaning  to  be  given  the  word  'final'  as  used 
in  subsection  (g).  The  purpose  of  the  provision  was  to  bring  the  doctrine  of 
res  judicata  into  the  Federal  Trade  Commission's  jurisprudence.  *  *  * 
This  court  will  not  now  retry  that  issue." 


AMEND   FEDERAL   TRADE    COMMISSION    ACT  377 

With  this  construction  of  the  Act  we  agree.  We  must,  therefore,  uphold  tlie  deci- 
sion of  the  lower  court  that  the  issues  of  fact  tried  by  the  Commission  have  a 
finality  upon  which  res  judicata  may  be  predicated. 

We  agree  with  appellee's  contention  that  mutuality  of  estoppel  is  not  herein 
involved.  We  have  held  that  the  facts  found  by  the  Federal  Trade  Commission 
are  conclusive  and  binding-  upon  the  District  Court.  The  same  result  would 
obtain  if  the  goveriunent  were  depending  upon  these  findings  to  sustain  its  charge 
of  misbranding.  The  doctrine  of  res  judicata  is  not  dependent  upon  mutuality 
of  estoppel  by  judgment,  as  is  contended  by  the  government.  The  cases  cited  in 
support  of  this  contention  are  not  applicable  to  the  instant  situation. 

What  we  have  heretofore  said  sufficiently  disposes  of  the  argument  that  the 
decisions  of  the  Fedei-al  Trade  Commission  should  not  be  allowed  to  impair  the 
enforcement  of  tlie  Food,  Drug,  and  Cosmetic  Act.  Under  the  facts  stipulated 
herein  and  to  which  this  decision  is  limited,  there  can  be  no  impairment  of  the 
enforcement  of  the  afore-mentioned  Act. 

The  last  contention  of  the  govei'nment  to  be  considered  is  that  the  plea  of  rrs 
judicata  was  directed  to  but  one  coiuit  of  the  libel  and  that  it  is  entitled  to  a 
itriiil  upon  the  other  count,  /.  c.„  upon  the  issue  of  ^yhether  the  labels  give  adequate 
direction  for  use.  We  are  of  the  view  that  this  contention  is  not  tenable.  As 
appears  from  the  record,  this  case  was  submitted  by  both  parties  upon  a  stipu- 
lation of  "all  of  the  facts."  The  parties  so  understood  it  and  so  did  the  lower 
court.  The  suit  was  tried  upon  the  issue  of  re.s  judicata  as  to  the  whole  libel, 
and  the  government's  contention  to  the  contrary  comes  too  late. 

The  judgment  of  the  District  Court  is 

Affirmed. 

Mr.  O'Hara.  Were  you  throiiirli,  Mr.  Cassedy? 

Mr.  Cassedy.  Yes,  sir. 

Mr.  O'Hara.  J\Ir.  Cassedy,  yesterday,  you  introduced  into  the  rec- 
ord tlie  testimony  with  respect  to  the  Larned  Corp.,  the  testimony  of 
Dr.  Sheldon  Payne. 

I  have  been  lookino-  through  this  this  morning  here,  and  I  was 
curious  as  to  where  the  situs  of  the  trial  of  that  case  was  originally? 
Was  the  Larned  case  filed  here  in  Washington  ? 

Mr.  Cassedy.  That  testimony  was  taken  in  Los  Angeles. 

Mr.  O'Hara.  I  understand  that.  I  notice  that  it  was  taken  in  Los 
Angeles.  I  was  curious  as  to  whether  the  case  was  conducted  out 
there,  or  was  the  case  conducted  in  Washington? 

Mr.  Cassedy.  Only  the  taking  of  the  testimony  of  Dr.  Payne,  in 
that  particular  case,  and  in  other  cases  another  doctor  testified.  I 
believe  as  to  the  Miles  Laboratories  and  Capudine  cases,  Dr.  Payne 
also  testified,  and  Dr.  Burns  testified. 

Mr.  O'Hara.  I  am  talking  about  this  particular  case,  the  Larned 
case,  which  I  assume  was  the  only  case. 

Mr.  Cassedy.  I  had  not  outlined  the  procedure  in  the  trial  of  the 
case  before  the  Commission,  because  Judge  Davis,  I  understand, 
will  deal  with  that. 

But  I  will  say  that  in  the  trials  of  these  ca.ses  we  set  hearings  any- 
where in  the  United  States,  and  we  take  the  court  to  the  witness. 

iMr.  Reece.  Do  you  mean  anywhere  or  everywhere? 

Mr.  Cassedy.  Everywhere. 

Mr.  O'Hara.  I  was  interested  in  the  fact  that  a  great  many  ex- 
pert witnesses  right  here  in  the  vicinity  of  Washington  are  qualified 
to  testify  with  respect  to  the  subject.  "  I  would  like  to  know  why  it 
was  necessary  to  go  out  there  to  Los  Angeles  and  take  the  testimony 
of  Dr.  Payne,  a  gynecologist. 

Mr.  Cassedy.  Such  cases,  sir,  are  prepared  in  advance.  The  trial 
attorney,  togetlier  with  the  medical  aclvisory  division,  compile  the 
medical  literature  and  articles  in  medical  journals  and  from  that 
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literature  select  the  best  qualified  experts  on  the  subjects  involved. 

Then  we  take  the  Commission  to  the  witness.  One  of  the  methods 
of  preparation,  I  referred  to  yesterday  in  answer  to  something  Mr. 
Reece  had  said  about  the  availability  of  information  dealing  with 
therapeutics. 

I  mentioned  that  in  those  very  cases  we  got  together  large  volumes 
of  articles  that  were  published  in  medical  journals,  the  American 
Medical  Association  Journal,  many  State  medical  association  journals, 
and  all  medical  literature  that  coukl  be  had  on  the  subjects  of  those 
drugs. 

We  read  those  and  studied  them.  We  picked  out  of  those  articles 
the  scientists  who  in  our  opinion  were  the  best  qualified  in  the  whole 
United  States. 

Then  we  went  to  those  witnesses.  At  the  time  that  Dr.  Payne, 
since  he  has  been  made  the  subject  of  discussion,  wrote  an  article 
regarding  acetanilid,  he  was  then  located  at  the  Duke  University 
Hospital  at  North  Carolina. 

Mr.  O'Hara.  He  wrote  it  while  he  was  in  medical  school,  as  the 
testimony  shows. 

Mr.  Cassedy.  Yes.  And  I  want  to  point  out  that  two  other  scien- 
tists down  at  Duke  University,  Drs.  Hanes  and  Yates,  also  wrote 
articles  based  upon  a  study  of  the  same  subjects.  They  wrote  an 
article,  the  title  of  which,  if  I  remember  correctly,  was  "400  cases  of 
bromide  intoxication." 

They  studied  those  cases  in  that  hospital,  and  as  a  result  of  their 
study,  they  wrote  these  articles. 

Mr.  O'Hara.  You  are  talking  about  the  study  of  these  two  other 
experts,  not  Dr.  Payne's? 

Mr.  Cassedt.  Dr.  Payne  was  there  as  their  assistant  and  worked 
with  them  in  the  same  hospital.  And  as  a  result  of  their  combined 
study.  Dr.  Payne  having  studied  the  subject  of  acetanilid  and  the 
others  the  subject  of  bromides,  these  articles  were  published. 

And  they  were  so  widely  recognized  by  all  scientists  over  the  United 
States  as  being  the  very  best  in  the  field,  we  thought  it  would  be  best, 
in  representing  the  public's  interest,  as  the  Commission  attempts  to 
do  and  does  do,  to  go  to  wherever  these  scientists  were  located  and  get 
their  testimony  in  the  record. 

We  have  done  that  in  numerous  instances  with  respect  to  other 
people. 

Mr.  O'Hara.  I  was  imjDressed  with  the  fact  that  it  obviously  follows 
from  the  testimony  that  Dr.  Payne  never  pursued  any  apparent  in- 
terest in  the  subject  of  this  article  which  had  been  written  by  him 
when  he  was  a  student  at  Duke  University,  and  in  fact  all  of  his 
practice  had  been  first  in  obstetrics  and  second  in  gynecology. 

This  certainly  does  not  have  any  relation  to  toxicology  or  the  use 
of  drugs. 

Mr.  Cassedy.  I  would  admit  that,  but  that  does  not  detract  from 
his  qualifications  as  an  expert  on  the  study  of  acetanilid. 

Mr.  O'Hara.  It  would  certainly  affect  his  qualifications  in  my  mind. 

Mr.  Cassedy.  Let  me  point  this  out :  There  are  but  a  few  scientists 
in  that  field  in  the  United  States  who  have  made  a  study  of  acetanilid. 

Mr.  O'Hara.  Well,  he  certainly  has  not  made  one  and  has  not  shown 
any  interest  in  keeping  up  with  that  subject  which  he  had  studied  while . 
he  was  in  medical  college,  by  his  own  testimony. 
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You  would  agree  on  that,  would  you  not,  Mr,  Cassedy  ? 

Mr.  Cassedt,  I  would  not  say  that  his  failure  to  keep  up  that  study 
changed  anything  with  relation  to  what  he  had  learned  during  the 
time  he  made  that  study. 

I  also  add  that  that  criticism  could  not  be  interposed  against  Dr. 
Hanzlik,  because  he  is  acknowledged  as  one  of  the  outstanding  experts 
in  that  field.  His  testimony  is  also  on  file  here  for  your  considera- 
tion. 

Mr.  O'Hara.  I  just  wondered  if  the  decision  on  the  Larned  case 
was  based  upon  the  testimony  of  Dr.  Payne. 

Mr.  Cassedy.  There  has  been  no  decision  in  that  case.  That  case 
is  pending. 

Mr.  O'Hara.  Well,  I  have  had  experience  in  the  qualification  of 
expert  witnesses,  both  medical  and  otherwise,  and  I  certainly  was 
not  impressed,  not  saying  this  in  reflection  upon  Dr.  Payne  or  upon 
you  either,  Mr.  Cassedy,  but  as  to  his  qualification  as  an  expert  on 
the  subject  on  which  he  was  was  apparently  attempting  to  testify, 
which  would  justify  a  trip  to  Los  Angeles  for  the  group  necessary 
to  take  his  testimony. 

Mr.  Cassedy.  Mr.  O'Hara,  there  were  so  few  experts  on  the  subject 
of  acetanilid  that  we  thought  it  best  to  get  as  many  of  them  or  all  of 
them  that  were  in  existence. 

From  my  knowledge.  Dr.  Payne  was  one  that  was  in  existence,  and 
we  could  get  him,  so  we  took  him  for  what  he  was  worth.  You  have 
done  that,  I  am  sure,  in  your  cases. 

Mr.  Reece.  Did  you  say  a  while  ago  that  you  considered  him  one 
of  the  outstanding  specialists  in  the  field  of  acetanilids? 

Mr.  Cassedy.  I  said  that  the  work  he  did  and  the  report  he  made 
in  the  medical  association  journal,  the  article  that  he  wrote,  was 
considered  one  of  the  best  that  has  been  done  by  scientists  in  that 
field,  and  it  is  so  regarded. 

Let  me  say  this :  His  testimony  is  not  in  any  sense  in  contradiction 
to  the  other  scientists  against  whom  you  could  not  make  the  same  ob- 
jection. 

Dr.  Hanzlik,  as  I  cited  you,  is  in  exact  accord  with  Dr.  Payne. 

Mr.  Reece.  You  do  not  think  you  could  have  found  a  doctor  nearer 
than  Los  Angeles  that  had  been  as  well  qualified  as  an  expert  as  he  ? 
That  is,  you  had  to  travel  to  Los  Angeles,  to  take  his  testimony  be- 
cause of  its  superiority  over  the  testimony  of  any  doctor  available 
in  the  East? 

Mr.  Cassedy.  Yes. 

Mr.  Reece.  Do  you  think  you  could  have  found  in  the  medical 
association  somewhere  nearer  than  Los  Angeles,  particularly  on  the 
eastern  seaboard,  a  witness  who  was  as  well  qualified  on  this  subject 
as  Dr.  Payne  ? 

Mr.  Cassedy.  I  think  we  can  now,  sir.  The  fact  that  we  could  not 
at  the  time  of  taking  his  testimony,  was  because  other  experts  that 
might  have  been  available  were  then  in  the  Army  and  out  of  the 
country,  and  we  could  not  get  them  until  they  returned. 

They  have  returned  and  we  intend  to  get  them. 

Mr.  Sadowski.  We  have  had  two  other  witnesses  on  that  same 
subject,  have  we  not  ? 
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Mr.  Cassedy,  We  have  had  numbers  of  them  on  bromides,  but  only 
two  on  acetanilid. 

Mr.  Reece.  The  thing  that  impresses  me :  Take  in  the  matter  where 
the  Federal  Trade  Commission  instituted  a  proceeding  here,  where 
I  assume  it  required  an  examiner  and  an  attorney,  and  then  an  at- 
torney for  Miles  Laboratories  to  be  in  attendance  at  the  hearings. 
Two  witnesses  were  in  Tuscaloosa,  one  was  in  St.  Augustine,  Fla.,  one 
w^as  in  Warren,  Pa.,  one  in  Washington,  D.  C.,  one  in  Baltimore,  one 
in  Dallas,  one  in  Los  Angeles,  and  one  in  San  Francisco.  That  would 
appear  to  be  a  wide  area  which  you  covered,  since  all  you  had  were 
competent  specialists  it  would  seem  as  if  they  might  have  been  found 
in  a  more  restricted  area. 

Who  was  the  one  in  Los  Angeles? 

Mr,  Cassedy.  Dr.  Payne. 

Mr.  Reece.  Hanzlik  was  in  Los  Angeles? 

Mr.  Cassedy.  No,  Dr.  Payne. 

Mr.  Reece.  The  San  Francisco  one  ? 

Mr.  Cassedy.  I  think  you  will  find  there  were  two  at  Los  Angeles, 
Dr.  Burns  and  Dr.  Payne. 

Mr.  Reece.  And  in  San  Francisco,  one? 

Mr.  Cassedy.  That  is  correct. 

Mr.  Reece.  Now  these  were  all  medical  witnesses  ? 

Mr.  Cassedy.  Yes,  sir. 

Mr.  Reece.  Testifying  on  the  therapeutic  effect  of  acetanilid? 

Mr.  Cassedy.  Only  Dr.  Payne  and  Dr.  Hanzlik  testified  regarding 
acetanilid.  The  others  testified  regarding  bromides,  not  only  on  the 
therapeutic  effect  but  the  toxic  effect. 

Mr.  Reece.  That  is,  these  medical  witnesses  testified  on  the  bromides 
and  acetanilid?  The  first  thing  that  impressed  me  in  looking  over 
that  list  of  witnesses  and  the  places  wliere  the  testimony  was  taken 
was  traveling  over  such  a  wide  area  of  the  United  States  and  right  in 
the  midst  of  war  when  travel  was  tight.  I  was  wondering  if  qualified 
witnesses  could  not  have  been  found  in  a  more  restricted  area  and 
closer  home,  so  to  speak. 

Now,  take  Dr.  Hanzlik,  a  man  -doubtless  well  trained ;  and  who  has 
been  at  the  Stanford  University  for  how  many  years? 

Mr.  Cassedy.  I  do  not  recall,  but  he  stated  that. 

Mr.  Reece.  Well,  a  long  period  of  years.  He  does  not  seem  to  have 
a  medical  license  in  California. 

Mr.  Cassedy.  He  is  not  practicing  medicine,  Mr.  Reece. 

Mr.  Reece.  He  states  that  at  no  time  has  he  administered  medicine 
to  human  beings. 

Mr.  Cassedy.  He  is  a  pharmacologist. 

Mr.  Reece.  He  is  not  an  M.  D. 

Mr.  Cassedy.  He  does  not  administer  medicine  to  people. 

Mr.  Reece.  He  is  not  an  M.  D.  then  ? 

Mr.  Cassedy.  I  do  not  recall,  but  he  is  not  pi-acticing  medicine.  The 
testimony  will  show  whether  he  is  an  M.  D.  or  not,  but  he  is  not  prac- 
ticing medicine. 

He  is  teaching  pharmacology  at  the  Stanford  University  Medical 
School. 

Mr.  Reece.  But  after  reading  his  testimony  and  Dr.  Payne's,  I  was 
wondering  what  particularly  qualified  them  tliat  would  justify  the 


AMEND   FEDERAL   TRADE    COMMISSION   ACT  381 

Commission  in  incurring-  the  expense  and  the  putting  of  companies 
involved  to  the  expense  of  going  to  Los  Angeles  and  San  Francisco 
to  take  their  testimony  unless  it  was  on  the  basis  that  there  was  no 
one  on  the  eastern  seaboard  that  was  qualified  to  speak  on  those  sub- 
jects as  those  doctors. 

Mr.  Cassedy.  There  were  none  as  well  qualified  on  the  eastern  sea- 
board at  that  time  that  were  available. 

Mr.  Reece.  I  would  sa}^  that  the  eastern  seaboard  was  not  in  too 
good  a  position  from  a  medical  standpoint,  then? 

Mr.  Cassedy.  Let  me  say  this,  Mr.  Reece,  pointing  out  something 
that  you  have  not  considered :  That  is,  as  illustrated  in  the  Bromo- 
Seltzer  case — the  respondent  in  the  Bromo-Seltzer  case  has  secured  its 
witnesses  from  a  verv  wide  range,  all  OA^er,  vou  might  say,  the  eastern 
half  of  the  United  States. 

I  have  been  to  New  York  on  many  occasions,  to  New  Haven,  Conn., 
on  one  or  two  occasions,  down  to  Atlanta,  Ga. 

I  have  been  to  Chicago  and  to  Baltimore  a  number  of  times,  and 
other  places  scattered  all  over  this  country  to  take  the  testimony  for 
the  resj^ondents. 

Mr.  Eeece.  Tlie  two  witnesses  at  Tuscaloosa  were  with  the  State 
insane  asylum  ? 

Mr.  Cassedy.  Yes ;  Brice  Hospital. 

Mr.  Reece.  I  am  not  stating  that  as  a  reflection  upon  them. 
JNIr.  Cassedy.  Thej^  have  devoted  their  lives  to  that,  sir. 
Mr.  Reece.  But  now  St.  Elizabeths  Hospital  also  is  for  the  insane. 
Would  not  you  say  there  was  someone  on  the  staff  at  St.  Elizabeths 
who  would  be  qualified  to  testify  on  that  subject  ? 

Mr.  Cassedy.  I  undei'stand  there  is  one,  and  we  intend  to  ask  him  to 
testify  on  that  subject. 

Mr.  Reece.  If  these  institutions  nearby  had  competent  staffs,  I 
vras  wondering  why  witnesses  could  not  be  obtained  from  them. 

Mr.  Cassedy.  I  assure  you  that  we  will  obtain  every  qualified  ex- 
pert; every  qualified  expert  on  that  subject  that  is  available,  to  fully 
meet  similar  experts  that  the  respondent  may  secure  or  try  to  secure, 
no  matter  where  they  are  located. 

Mr.  Sadowski.  You  had  stated  previously  that  most  of  these  experts 
were  in  the  service  at  the  time  ? 

Mr.  Cassedy.  Yes,  it  was  difficult  to  try  these  cases. 
]\lr.  Howell.  In  answer  to  a  question  by  Mr.  O'Hara  a  moment  ago, 
did  I  understand  you  to  say  that  the  Federal  Trade  Commission  and 
the  respondent  sat  down  at  the  beginning  of  tfiese  suits  and  agreed 
u])on  the  witnesses  that  would  be  used  by  both  sides  ? 
Mr.  Cassedy.  No,  sir. 

Mr.  HoAVELL.  How  is  it  done  ?  Does  the  Commission  sit  down  and 
decide  as  to  the  witnesses? 

Mr.  Cassedy.  The  Commission's  trial  attorneys  decide  upon  the 
witnesses  they  intend  to  use.  and  they  request  from  the  Commission 
subpenas.  just  as  you  would  in  a  court  proceeding. 

We  file  a  request  for  a  trial  examiner  and  the  trial  examiner  is 
usually  appointed.  Then  we  request  the  setting  of  these  cases  at  such 
dates  and  at  such  times  as  Avill  be  convenient  to  the  attorneys  repre- 
senting the  respondents.  We  agree  on  those  dates.  We  make  it  as 
agreeable  as  possible.     On  numbers  of  occasions  we  have  postponed 
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cases,  or  hearings  rather,  so  that  respondents'  counsel  could  meet  other 
engagements  and  then  be  at  these  hearings. 

At  that  time,  we  take  the  testimony  of  the  witnesses  that  have  been 
subpenaed  in  advance.  Now,  the  respondents  are  supplied  with  in- 
formation as  to  who  these  witnesses  will  be,  so  that  in  case  they  are 
experts,  such  as  these  we  have  mentioned,  they  can  go  to  the  literature 
and  get  what  they  have  written  and  be  able  to  properly  cross-examine 
those  experts. 

I  assure  you  they  do  properly  cross-examine  them.  On  the  respond- 
ent's side,  respondent  follows  the  same  procedure  and  furnishes  to  the 
trial  attorneys  for  the  Commission  the  names  of  witnesses  they  intend 
to  use,  and  they  set  their  hearings  at  such  places  as  they  may  desire, 
and  then  we  go  to  those  hearings. 

They  put  on  their  witnesses,  directly  examine  them,  and  turn  them 
over  to  the  trial  attorney  for  the  Commission  to  cross-examine. 

In  these  cases  that  I  have  mentioned,  I  have  acted  as  trial  attorney 
in  all  of  them,  and  am  very  familiar  with  the  procedure  in  all  of  them. 

Mr.  Howell.  Mr,  Cassedy,  then  it  lies  entirely  within  the  power  of 
the  Commission's  attorneys  in  making  out  one  of  these  cases,  in  the 
selection  of  their  witnesses  and  their  geographical  location  within  the 
United  States  or  elsewhere,  to  practically  put  a  little  company  out  of 
business  by  reason  of  the  expense  that  would  be  saddled  on  to  him  in 
sending  their  counsel  around  and  defending  themselves  against  the 
various  witnesses  that  the  Commission  had  selected  ? 

Mr.  Reece.  May  I  interject?  The  Small  Business  Bureau  wrote  a 
letter,  strongly  endorsed  the  passage  of  this  bill,  and  that  was  one  of 
the  considerations. 

Mr.  Cassedy.  I  would  think  that  tlie  violation  of  the  law  should  be 
considered  rather  than  the  size  of  the  business, 

Mr.  AVhiteley.  May  I  make  a  brief  statement  with  respect  to  the 
questions  submitted  to  the  witness  by  Congressman  Reece  and  Con- 
gressman Howell  ?  Because  it  is  mj^  responsibility  as  to  approving  the 
travel  incurred. 

The  Commission  has  a  very  limited  amount  of  money,  which  is 
appropriated  by  Congress,  and  which  is  earmarked  for  travel.  We 
scrutinize  very  carefully  in  every  case  the  necessity  for  travel  and 
only  make  such  travel  as  we  consider  to  be  necessary  in  the  public 
interest  to  protect  the  public  in  the  establishment  of  the  allegations 
of  the  complaints. 

We  have  not  the  funds  to  spend  on  travel  that  thc'^e  corporations, 
particularly  in  these  headache  remedy  cases,  have.  However,  while 
we  are  at  that  disadvantage,  we  have  the  advantage  of  being  able  to 
call  upon  and  to  rely  upon  the  most  eminent  doctors  and  scientists  in 
the  United  States,  who  contribute  their  services  without  any  charge 
because  of  the  public  interest  involved. 

Now,  I  make  this  statement  because  there  is  either  an  ir<i plied  or  an 
express  criticism  made  of  the  Commission,  and  an  intimation  that  the 
Commission  wastes  the  public  funds  in  taking  this  testimony. 
I  want  to  emphasize  that  I  emphatically  deny  tliat  that  is  done. 
Mr,  Reece,  The  intimation  that  I  had  in  mind,  Dick,  did  not  turn 
on  the  spending  of  money  but  rather  to  the  possibility  of  the  Govern- 
ment shopping  around,  so  to  speak,  to  get  witn'^sses  that  were  fa^or- 
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able,  rather  than  taking  a  well-qualified  man  ^Yherever  he  might  be 
found. 

Mr.  WiiiTELEY.  That  is  true,  Congressman,  and  if  we  can  get  a 
well-qualified  man  nearer  home,  we  will  take  him;  if  not,  we  will 
have  to  go  farther  away. 

Mr.  O'Hara.  Did  you  read  the  testimony  of  Dr.  Payne  which  was 
taken  out  in  Los  Angeles  ? 

Mr.  Whiteley.  No  ;  I  did  not. 

Mr.  O'Hara.  I  wish  you  would,  please. 

Mr.  Howell.  I  want  you  to  understand,  Mr.  Whiteley,  that  I  am 
not  at  all  antagonistic  to  the  work  that  the  Federal  Trade  Commission 
is  doing.  But  I  asked  that  question  because  I  can  see,  and  I  am  sure 
that  you  can,  in  the  case  of  a  small  company  with  limited  funds,  that 
the  Commission  does  have  wdthin  its  power  the  using  of  witnesses 

Mr.  Whiteley.  Such  occasions  have  arisen  in  the  past,  and  in  those 
cases,  we  do  everything  possible  to  accommodate  those  small  companies 
by  avoiding  any  unnecessary  expense. 

Mr.  Howell.  I  am  glad  to  have  that  statement  in  the  record. 

Mr.  Cassedy.  Let  me  say  that  the  businesses  we  deal  with  are  those 
engaged  in  interstate  commerce,  and  I  would  not  say  that  one  engaging 
in  interstate  commerce  is  a  small  business. 

Mr.  O'Hara.  In  that  connection,  how  many  instances  have  you  had 
during  the  last  few  years  where  prosecutions  have  been  brought  against 
small  companies  and  they  have  folded  up  and  said,  "Well,  we  will  have 
to  go  out  of  business."     t  mean  before  going  to  trial. 

Mr.  Cassedy.  I  do  not  know  of  any.  The  orders  in  our  cases  are 
stop  orders.  They  merely  tell  them  to  stop  the  dissemination  of  these 
false  representations. 

Mr.  O'Hara.  Did  that  not  happen  in  the  case  recently  here  brought 
against  the  Richmond  concern,  down  in  Richmond,  Va.,  where  the 
company  came  in  without  counsel  and  said,  "We  are  quitting;  we 
haven't  the  money  to  carry  on." 

Mr.  AVhiteley.  It  may  have  happened,  Congressman.  I  could  not 
recall  any  specific  case  but  it  may  have  happened  that  if  the  business 
of  that  company  was  entirely  supported  by  and  based  upon  false 
advertising  and  the  Commission  issued  its  order  directing  it  to  stop 
that,  and  the  companj^  could  not  carry  on  its  business  without  con- 
tinuing such  false  advertising,  manifestly  it  would  have  to  close  up. 

Mr.  O'Hara.  Well,  if  that  were  true,  but  I  do  not  know  what  the 
facts  were. 

Mr.  Ref.ce.  Just  one  other  observation  or  statement,  since  you 
referred  to  the  trial  examiner  a  while  ago :  It  appears  that  in  some 
of  these  cases  the  trial  examiner  was  changed.  Is  it  the  custom  when 
a  trial  examiner  is  assigned  to  a  case  to  let  him  complete  that  case? 
Or  do  you  switch  examiners? 

Mr.  Cassedy.  It  has  been  the  custom  to  have  the  same  trial  examiners 
as  far  as  possible,  but  sickness  or  the  fact  that  the  trial  examiner's 
staff  is  small  and  the  trial  examiner  mav  be  engaged  on  another  case; 
or  I  believe  in  some  instances,  where  the  trial  examiner  died  during 
the  trial — there  have  been  changes. 

Mr.  Reece.  But  if  a  trial  examiner  was  temporarily  indisposed  or 
temporarily  engaged  in  other  work,  would  it  be  your  practice  to  assign 
another  trial  examiner  to  a  case  ? 
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Mr.  Cassedy.  The  circumstances  would  determine  that. 

Mr.  Reece.  I  think  without  reference  to  this  bill  that  is  a  situation 
that  should  be  very  carefully  considered,  and  I  am  sure  it  is,  so  as  not 
to  arouse  suspicion. 

Mr.  Cassedy.  Let  me  answer  that:  The  recent  decision  in  the 
Buchsbaum  case  in  the  seventh  circuit  reversed  a  decision  of  the 
Commission  because  of  a  change  in  trial  examiners  when  a  trial  de 
novo  was  not  granted,  when  the  new  trial  examiner  took  over. 

Mr.  Sadowski.  And  ordinarily  it  would  not  be  advantageous  to  the 
FTC  to  make  changes  in  examiners  ? 

Mr.  Davis.  I  want  to  say  that  the  Commission  avoids  it  whenever 
possible,  and  in  almcst  every  instance  where  for  some  reason  there 
has  been  a  change,  it  has  been  with  the  agreement  of  counsel  for  the 
respondent. 

Mr.  Sadowski.  The  committee  stands  recessed  until  Monday  morn- 
ing at  10  o'clock. 

(Thereupon,  at  12:45,  March  8,  1916,  the  committee  recessed  until 
10  a.  m.,  Monday,  March  11,  1946.) 
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MONDAY,   MARCH   11,    1946 

House  of  Representatives, 
Committee  on"  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

The  subcommittee  reconvened  at  10  a.  m.,  Hon.  George  C.  Sadowski, 
chairman  of  the  subcommittee,  presiding. 

Mr.  Sadowski.  The  committee  v^ill  come  to  order. 

Our  first  witness  this  morning  is  Mrs.  Mary  Keyserling. 

Will  you  kindly  state  your  name  and  the  organization  you  represent? 

Mrs.  Keyserling.  My  name  is  Mary  Dublin  Keyserling.  I  repre- 
sent the  American  Association  of  University  Women. 

Mr.  O'Hara.  What  is  the  address  of  your  organization? 

Mrs.  Keyserling.  1634  I  Street  NW. 

STATEMENT  OF  MRS.  MARY  DUBLIN  KEYSERLING,  REPRESENTING 
AMERICAN  ASSOCIATION  OF  UNIVERSITY  WOMEN 

Mrs.  Keyserling.  The  American  Association  of  University  Women 
is  strongly  opposed  to  the  provisions  of  H.  R.  2390,  to  amend  the 
act  creating  the  Federal  Trade  Commission. 

It  contends  that  the  amendments  offered  by  the  bill  are  not  only 
wholly  unnecessary  but  would,  if  enacted,  deprive  the  consumer  of 
present  protection  against  misleading  and  highly  dangerous  adver- 
tising, by  making  it  impossible  for  the  Federal  Trade  Commission 
effectively  to  control  the  advertising  of  potentially  dangerous  cos- 
metics and  patent  medicines. 

Further,  the  bill  is  detrimental  to  public  interest,  in  our  view,  in 
that  by  lowering  present  penalties  for  violations  of  an  order  of  the 
Commission,  now  too  low  to  afford  adequate  consumer  safeguards,  it 
would  make  of  penalties  mere  license  fees. 

The  proposed  bill  would,  we  believe,  deprive  the  public  of  much 
of  the  invaluable  protection  that  has  been  given  by  the  Federal  Trade 
Commission,  in  that  the  amendments  proposed  would  break  down 
the  Commission's  essential  administrative  function  and  by  vastly  in- 
creasing the  number  of  cases  which  would  be  taken  unnecessarily  into 
court,  tie  up  its  limited  resources  in  long-drawn-out  expensive  and 
fruitless  proceedings. 

Consumer  protection  from  fraud,  potentially  dangerous  drugs  and 
cosmetics,  misleading  advertising  and  unfair  competitive  practice  is 
far  from  fully  effective  today. 

We  regard  with  serious  misgivings  any  attempt  which  would  break 
down  any  protection  for  which  those  with  the  public  interest  at  heart, 
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the  American  Association  of  University  Women  among  them,  have 
fought  for  over  30  years. 

This  is  no  time  to  tinker  with  established  procedures  which  years 
of  experience  have  proved  fair  and  reasonable  and  beyond  question 
of  benefit  to  the  community.  This  is  not  time  to  concede  to  the  de- 
mands of  small  special  interest  groups  who  shortsightedly  put  their 
concern  for  private  gain  above  the  public  benefit. 

These  are  the  facts  as  we  see  them : 

This  bill  would  make  a  very  important  change  in  the  Federal  Trade 
Commission  Act,  (sec.  15)  which  now  defines  false  advertising  as 
that  which  is  misleading  in  a  material  respect. 

In  determining  whether  advertising  is  misleading,  the  present  law 
requires  that  there  be  taken  into  account  "Not  only  representations 
made  or  suggested  by  statement,  word,  design,  device,  sound,  or  any 
combination  thereof,  but  also  the  extent  to  which  the  advertisement 
fails  to  reveal  facts  material  in  the  light  of  such  representations  or," 
and  this  I  underline,  "material  with  respect  to  consequences  which 
ma}^  result  from  the  use  of  a  commodity  to  which  the  advertisement 
relates  under  the  conditions  prescribed  in  said  advertisement  or  under 
conditions  as  are  customary  or  usual." 

The  last  part  of  this  requirement  has  proved  especially  essential 
to  public  protection.  The  use  of  drugs  is  a  complicated  business. 
The  consumer,  drawn  to  a  preparation  by  an  advertisement,  may  not 
know  that  its  use  may  be  habit-forming,  that  it  may  cause  permanent 
functional  injury,  that  it  may  produce  insomnia  or  far  more  injurious 
consequences,  unless  he  is  so  warned. 

Because  of  the  protection  afforded  by  the  present  law,  the  Federal 
Trade  Commission  has  been  able  to  require  the  advertisers  of  cerfain 
products  to  reveal  the  possible  consequences  of  which  the  consumer 
should  be  fully  apprised. 

We  consumers  are  more  than  entitled  to  know  that  the  use  of  a  given 
preparation  may  result  in  grave  injury.  Far  from  being  too  strong, 
we  hold  that  the  present  law  is  weak,  in  that  the  consumer  is  now 
informed  of  potential  danger  but  can  still  buy  a  product  which  could 
result  in  permanent  injury  to  the  heart,  to  tissues,  or  to  organic 
funq,tions,  or  cause  other  irreparable  damage. 

Why,  then,  we  ask,  should  the  phrase  which  requires  an  indication 
in  advertising  of  these  potential  dangers,  where  they  clearly  exist, 
be  stricken  from  the  law  as  this  bill  proposes?  The  warning  in  adver- 
tising now  required  is  little  enough  protection  of  the  consumer.  If 
the  law  is  changed  in  this  respect  as  proposed,  we  cannot  but  foresee 
an  increased  sale  of  products  which  have  proven  seriously  harmful 
to  some  users  in  the  past  and  of  menacing  new  ones.  It  is  not  enough 
to  prevent  deception  resulting  from  ambiguity  and  indirection  or 
from  false  statement,  all  that  H.  R.  2390  would  require.  To  do 
away  with  the  indication  now  required  of  potential  consequences  of 
the  use  of  a  drug  or  other  product  when  used  under  customary  or 
usual  conditions,  or  under  conditions  prescribed  in  the  advertisement 
is  not  only  unjustified;  in  our  view  it  is  dangerous  in  the  extreme. 

A  second  serious  danger  contained  in  the  proposed  bill  is  the 
provision  which  would  put  a  ceiling  of  $10,000  on  penalties  imposed 
on  violators  of  an  order  of  the  Commission  and  reduce  from  $5,000 
to  $1,000  the  penalty  for  each  violation. 
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We  hold  that  present  penalties  are  not  adequate  deterrents  of 
violation  on  the  part  of  firms  with  the  immense  resources  of  present- 
day  corporations.  Further,  to  reduce  this  deterrent  would  be  to  make 
of  it  merely  a  license  fee  rather  than  a  fine.  We  would  point  out  that 
$5,000  would  far  from  pay  for  one  good  advertisement  in  a  national 
magazine  or  over  the  air. 

Perhaps  the  most  serious  dangers  of  the  bill,  in  our  minds,  are  those 
which  strike  at  the  heart  of  the  powers  of  the  Commission.  At  the 
present  time,  any  order  of  the  Commission  to  cease  and  desist  certain 
practices  is  subject  to  review  by  an  appropriate  United  States  Circuit 
Court  of  Appeals  at  the  choice  of  the  affected  party. 

Tlie  full  record  of  the  Commission's  proceedings  is  in  all  such  cases 
certified  to  the  court  and,  as  is  well-known,  the  Commisison's  findings 
as  to  the  facts,  if  supported  by  evidence,  are  held  conclusive. 

This  has  been  the  standard  administrative  procedure  under  the  law, 
not  only  of  the  Federal  Trade  Commission  but  also  of  other  quasi- 
judicial  governmental  agencies,  such  as  the  Interstate  Commerce  Com- 
mission, the  Federal  Communications  Commission,  the  Securities  and 
Exchange  Commission,  and  others. 

Those  against  whom  cease  and  desist  orders  have  been  issued  have 
the  fullest  protection  of  the  courts  against  arbitrary  or  unreasonable 
action,  and,  as  is  evidenced  b}^  the  record,  the  courts  have  not  hesitated 
in  a  few  cases  where  the  courts  have  found  the  Commission's  orders 
were  not  supported  by  substantial  evidence,  to  set  the  Commission's 
orders  aside. 

We  can  see  no  reason  for  any  change  in  the  present  procedures  of  the 
Federal  Trade  Commission.  H.  R.  2390  would,  if  enacted,  require  that 
the  Commisison's  findings  as  to  the  facts  be  held  conclusive  by  the 
court  only  "if  supported  by  the  preponderance  of  the  evidence." 

The  implications  of  this  change  would  make  one  wonder  whether 
some  supporters  of  tliis  proposal  do  not  seek  to  cripple  the  powers  of 
the  Commission  rather  than  to  assure  that  justice  is  .done. 

For  what  this  would  do  would  be  to  require  that  the  courts  in  all 
cases  brought  before  them  become  experts  in  the  issues  themselves, 
review  and  weigh  all  the  evidence  on  both  sides,  and  reach  an  inde- 
pendent conclusion  as  to  the  facts. 

Obviously,  this  would  impose  a  tremendous  burden  on  already  over- 
burdened courts.  Proceedings  would  be  greatly  extended,  the  course 
of  litigation  would  be  greatly  increased.  The  unscrupulous,  who  are 
always  eager  to  make  money,  even  out  of  dangerous  products,  might 
bring  case  after  case  into  court,  tieing  up  the  Commission  and  the 
courts  in  endless  litigation.  What  a  device  this  would  be  in  the  hands 
of  those  whom  we  know  would  be  ready  to  exploit  it  to  the  full. 

The  highly  specialized  functions  of  the  Commission,  which  has 
served  the  public  well  and  long,  would  be  transferred,  under  H.  R. 
2390,  to  the  courts,  and  the  Commission  would  become  merely  a  col- 
lector of  cAdclence. 

If  the  procedure  proposed  by  the  bill  is  warranted  in  the  case  of  the 
Federal  Trade  Commission,  which  we  contend  it  is  not.  then  it  is 
equally  appropriate  to  all  other  quasi  judicial  bodies.  Can  anyone 
imagine  how  our  justices,  able  \is  they  are,  could  become  experts  as  to 
the  facts  in  fields  as  diverse  as  trade  practices,  national  labor  rela- 
tions, communications,  and  interstate  commerce,  to  mention  but  a 
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few  ?  Can  one  conceive  of  the  difficulties  and  delays  that  would  result? 
Could  one  expect  that  the  essential  public  protection  the  Federal 
Trade  Commission  now  affords  would  be  strengthened  ?  We  feel  that 
justice  would  not  be  served;  it  is  well  served  now.  The  proposed 
change  is  not  only  unnecessary;  in  our  view,  it  is  a  threat  to  practice 
long  tried  and  long  proven  in  the  public  interest. 

The  American  Association  of  University  Women  must  conclude  that 
the  provisions  of  H.  R.  2390  would  deprive  the  consumer  of  necessary 
safeguards  the  law  now  affords.  We  urge  that  the  bill  be  voted  down 
with  the  least  possible  delay. 

Mr.  Sadowski.  Thank  you. 

Mr.  Reece.  May  I  ask  if  you  are  a  member  of  the  bar? 

Mrs.  Keyserling.  No,  I  am  not. 

Mr.  Reece.  A  good  portion  of  your  statement  dealt  with  the  court 
review  provisions  of  the  bill,  and  I  was  wondering  if  you  had  advised 
with  some  member  of  the  bar  in  connection  with  that. 

Mrs.  Keyserling.  No,  sir;  I  have  not.  1  am  an  economist  but  not 
a  lawyer. 

Mr.  O'Haka.  Just  one  or  two  other  questions:  In  your  comments 
upon  the  drug  and  cosmetic  angle,  particularly^  with  regard  to  the 
matter  of  drugs,  would  you  suggest  that  the  law  should  be  that  every 
person  who  wants  to  buy  headache  tablets  or  something  of  that  type 
should  only  do  so  by  prescription  of  a  physician  ? 

Mrs.  Keysi2Rling.  I  feel  that  in  the  case  of  drugs  not  potentially 
harmful,  or  injurious,  the  consumer  should  be  free,  as  he  is  at  present, 
to  purchase  as  he  chooses. 

Mr.  O'Hara.  Do  you  think  the  average  purchaser  of  the  average 
drug  which  he  can  buy  without  prescription  reads  the  directions  and 
labels  upon  the  drug  ? 

Mrs.  Keyserling.  I  am  afraid  not — I  am  afraid  very  few  do. 

Mr.  O'Hara.  I  am  afraid  so,  too. 

Mrs.  Keyserling.  So  that  the  advertising  which  leads  him  to  learn 
of  the  product  is,  in  our  minds,  a  very  important  place  for  him  to  get 
the  information  he  should  have. 

'    Mr.    O'Hara.  How    much    do    you    think    he    would    read    the 
advertising  ? 

Mrs.  Keyserling.  I  think  people  read  a  good  deal  more  than  one 
sometimes  thinks. 

Mr.  O'Hara.  Well,  in  your  comments  upon  the  legal  end  of  it,  do 
you  know  how  long  it  takes  an  appeal  to  go  from  the  Federal  Trade 
Commission  to  the  Circuit  Court  of  Appeals  to  be  argued,  generally, 
as  to  what  the  limitation  is  ? 

Mrs.  Keyserling.  I  do  not  know  what  that  limitation  is. 

Mr.  O'Hara.  Do  you  have  any  idea  how  long  it  takes  some  of  the 
cases  to  be  tried  in  the  Federal  Trade  Commission  ? 

Mrs.  Keyserling.  No,  I  have  not  analvzed  that  record. 

Mr.  O'Hara.  That  is  all. 

Mr.  Reece.  Just  in  that  regard,  of  course  primarily  responsibility 
for  protecting  the  public  from  injurious  drugs  rests  with  the  Food 
and  Drug  Administration,  which  I  think  you  will  agree  has  done  a 
very  good  job  in  administering  that  provision  of  the  law. 

That  resjionsibility  was  given  the  Food  and  Drug  Administration 
because  it  had  the  technical  and  laboratory  facilities  and  the  staff  to 
enable  it  to  determine  the  therapeutic  value  of  drugs. 
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Then  in  order  to  enable  the  Food  and  Drug  Administration'to  move 
rapidl}'  in  protecting-  the  public,  ^yhere  an  injurious  drug  ap})eared 
on  the  market,  it  was  given  power  to  seize  the  injurious  drug  and 
immediately  remove  it  from  sale  and  likewise  move  directly  in  the 
Federal  court  by  direct  action,  both  in  connection  with  the  seizure  and 
also  in  a  criminal  prosecution  where  the  law  had  been  violated,  and 
likewise  go  immediately  into  the  Federal  court  and  get  an  injunction 
to  enjoin  any  violation  of  the  law. 

Now,  Dr.  Dunbar  in  his  letter  with  reference  to  this  bill  called 
attention  to  the  fact  that  the  Federal  Trade  Commission's  chief  course 
of  action  to  protect  the  public  lay  in  obtaining  a  cease  and  desist 
order,  which  usually  follows  a  long  investigation  and  development, 
as  has  been  referred  to  b}^  the  witnesses  with  respect  to  the  Federal 
Trade  Commission. 

Then  that  is  subject  to  legal  procedure  of  different  types.  Dr. 
Dunbar  points  out  instances  where  the  limitation  over  a  cease-and- 
desist  order  has  continued  for  as  high  as  2  years,  during  which  time 
the  injurious  drug  could  be  sold  and  would  continue  to  be  sold. 

Xow,  what  would  your  idea  about  any  additional  power  which  the 
Food  and  Drug  Administration  miglit  need,  giving  all  that  power  to 
the  Food  and  Drug  Administration  so  as  to  enable  it  to  move  directly 
on  every  phase  of  the  distribution  of  a  product  so  as  to  enable  it  to 
rapidly  protect  the  interests  of  the  public  without  waiting  for  long- 
legal  proceedings  such  as  obtains  in  the  case  of  a  cease-and-desist 
order  ? 

]Mrs.  Keyserling.  We  feel  that  the  powers  of  the  Food  and  Drug 
Administration  are  exceedingly  important  and  have  been  very  effec- 
tive in  protecting  the  consumer  from  the  sort  of  products  that  you 
mention. 

However,  we  feel  that  there  is  a  different  function,  different  in 
emphasis,  having  to  do  with  the  advertising  of  a  commodity,  which 
the  Federal  Trade  Commission  has  exercised  under  the  present  law. 

We  feel  that  the  consumer  is  informed  of  many  of  these  potentially 
harmful  products  through  advertising,  and  therefore  would  regret  it 
if  the  present  law  which  makes  it  necessary  for  an  advertisement  to. 
indicate  potential  dangers  were  limited. 

We  feel  that  it  is  important  that  that  power  not  be  limited.  It  is 
quite  a  different  power  from  that  which  the  Food  and  Drug  Admin- 
istration exercises. 

Then,  to  comment  on  another  aspect  of  what  you  have  just  said. 
Now,  as  to  delaj^s  in  proceeding :  As  we  have  reviewed  the  record  we 
have  been  very  much  impressed  by  the  fact  that  although  the  Federal 
Trade  Commission  receives  thousands  of  complaints,  a  very  large 
proportion  of  the  practices  which  violate  the  law  have  been  -altered 
on  a  voluntary  basis  without  the  institution  of  legal  proceedings. 

As  we  have  looked  at  the  record  we  have  found  that  a  very  small 
proportion  of  the  cases  actually  have  had  to  go  into  the  courts,  and 
we  feel  that  that  is  something  which  should  very  definitely  be  borne 
in  mind. 

It  is  to  us  an  impressive  record. 

Mr.  Reece.  Have  the  Commission  or  members  of  the  staff  advised 
with  you  with  regard  to  your  statement  ? 

Mrs.  Keyserling.  No,  in  no  way. 
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Mr.  Rogers.  Just  one  question :  I  would  like  to  know  your  interpre- 
tation and  also  the  grounds  of  your  opposition  to  this  sentence  con- 
tained in  the  bill : 

The  findings  of  the  Commission  as  to  the  facts,  if  supported  by  the  preponder- 
ance of  the  evidence,  sliall  be  conclusive. 

Now,  just  what  is  your  interpretation  of  that  sentence,  and  what 
is  your  counter-proposition  to  it  ? 

Mrs.  Keyserling.  May  I  ask  where  that  appears  ? 
Mr.  Rogers.  That  is  at  the  bottom  of  page  2,  beginning  at  22. 
Mrs.  Keyserling.  Yes.     I  think,  sir,  I  have  spoken  to  that  in  my 
statement.     We  feel  that  this  introduces  a  very  significant  change  in 
the  law  at  the  present  time. 

At  the  present  time  the  law  reads  that  the  findings  of  the  Com- 
mission as  to  the  facts  if  supported  by  the  evidence  shall  be  con- 
clusive. 

To  change  this,  to  bring  in  "if  supported  by  the  preponderance  of 
the  evidence,  shall  be  conclusive"  seems  to  us  to  alter  the  entire  func- 
tion of  the  Commission  and  the  entire  function  of  the  courts  in 
relation  to  this  matter.  This  change  would  mean  that  the  courts 
would  have  to  review  the  evidence  on  both  sides,  all  of  the  evidence, 
to  review  and  weigh  all  the  facts  themselves,  and  substitute,  in  our 
judgment,  their  judgment  as  to  the  facts  for  the  judgment  of  the 
Commission  experts. 

If  a  change  of  this  type  is  justified  here,  it  would  be  equally  war- 
ranted for  all  the  other  quasi -judicial  agencies  of  the  Government, 
and  you  would  be  throwing  into  the  courts  an  immense  amount  of 
work  to  determine,  weigh,  and  judge  all  the  wacts  in  the  widest  range 
of  cases. 

You  would  be  compelling  the  justices  to  become  experts  in  this 
enormously  complicated  range  of  business.  We  feel  that  it  would 
tremendously  increase  the  burden  of  work  in  the  court ;  it  would  in- 
duce a  great  many  people  to  bring  cases  into  court  who  are  now  not  so 
doing. 

We  feel  that  expense  of  litigation  would  be  vastly  increased ;  that 
justice  would  be  much  slower  than  it  is  at  the  present  time.  The  very 
important  services  which  the  Commission  is  now  rendering  would, 
we  believe,  be  lost  to  the  Government. 

Mr.  Rogers.  In  other  words,  you  think  that  the  courts'  duties  would 
be  expanded  enormously  if  this  were  introduced? 
Mrs.  Keyserling.  Yes,  I  am  sure. 

Mr.  O'Hara.  On  the  question  of  expertness,  what  qualification  is 
required  of  a  Commissioner  on  the  Federal  Trade  Commission  that 
is  not  required  of  a  Federal  judge  ? 

Mrs:  Keyserling.  He  is,  I  presume,  and  I  am  very  confident  is,  an 
expert  in  this  specific  Government  field.  Whereas  the  justice's  terri- 
tory would  have  to  cover  a  tremendously  wide  field  if  he  were  called 
upon  to  review  and  weigh  all  the  facts,  not  only  in  a  field  such  as 
this  but  in  all  of  the  other  fields  that  would  come  before  him  if 
similar  changes  were  made  in  the  law  with  regard  to  other  quasi- 
judicial  functions. 

Mr.  O'Hara.  Then  your  view  would  be  that  a  Federal  circuit  court 
of  appeals  would  not  be  qualified  to  pass  on  any  question  of  appeal 
and  therefore  there  should  not  be  any  appeal?     Is  that  right? 
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Mrs.  Keyserling.  Not  at  all. 
'  ]\Ir.  O'Hara.  Do  you  not  have  that  same  situation  today,  that  Fed- 
eral circuit  judges  are  required  to  pass  upon  this  so-called  "expert- 
ness"  qualification  on  an  appeal  under  the  present  law? 

Mrs.  Keyserltxg.  Is  it  not  true  that  the  justices  now  determine 
whether  the  decisions  have  been  arbitrary  and  unreasonable  and 
whether  there  is  substantial  evidence  confirming  the  position  which 
the  agency  has  taken? 

NoAv,  that  seems  to  me  a  very  different  matter  and  one  which  would 
require  a  different  type  of  qualification  from  weighing  the  entire 
record. 

Mr,  O'Hara.  Well,  they  pass  upon  the  same  facts  and  the  same  law, 
do  they  not  ?  Under  either  rule  tliey  pass  upon  the  same  facts  and 
the  same  law? 

Mrs.  Keyserlixg.  I  think  you  are  correct  that  it  is  a  matter  of  de- 
gree, but  it  seems  to  me  that  the  issue  of  degree ^s  a  very  fundamental 
and  important  one. 

Mr.  O'PIara.  But  are  we  not  going  around  in  circles  if  we  say  that 
we  change  this  rule  from  a  substantial  rule  to  the  preponderance  rule, 
that  it  is  going  to  overburden  the  courts  and  the  courts  are  not  capable 
of  handling  it  ? 

Mrs.  Keyserling.  As  I  have  indicated  before,  I  am  not  a  lawyer. 
My  field  is  economics.  I  have  discussed  this  matter  with  many  able 
lawyers  of  my  acquaintance. 

I  was  formerly  general  secretary  of  the  National  Consumers  League, 
and  we  were  concerned  with  similar  problems  in  other  fields  at  the 
time. 

The  position  which  I  have  indicated  has  been  based  on  my  thinking 
wliich  lias  been  develoj^ed  since  that  time. 

Mr.  O'Hara.  Do  you  not  think  that  the  people  who  are  involved 
in  these  proceedings  have  substantial  rights  under  the  Constitution 
which  they  should  have  determined  in  a  sound,  constitutional  way? 

Mrs.  Keyserlixg.  I  do  indeed,  and  I  feel  that  the  present  procedure 
more  than  adequately  meets  that  standard. 

Mr.  O'PIara.  Thank  you. 

Mr.  Sadoavski.  Is  Mr.  Griffith  here  ?  If  not,  then  the  next  witness 
is  Mr.  Benjamin  Marsh. 

Will  you  state  your  name  and  organization  you  represent? 

Mr.  Marsh.  Benjamin  C.  Marsh.  I  am  executive  secretary  of  the 
Peoples  Lobby,  with  headquarters  here  in  Washington. 

The  address  is  810  F  Street  NW. 

STATEMENT   OF  BENJAMIN  C.   MARSH,  REPRESENTING  THE 

PEOPLES  LOBBY 

Mr.  Marsh.  My.  Chairman  and  members  of  the  committee,  I  sent 
a  letter  to  the  chairman  asking  that  it  be  incorporated  in  the  hearing 
in  opposition  to  this  bill,  and  I  want  to  repeat  that  and  ask  that  it  be 
placed  in  the  record. 

I  hesitate  to  take  more  than  a  few  minutes  this  morning  since  Judge 
Davis  and  others  of  the  Commission  who  know  the  details  are  here, 
but  I  would  like  to  point  this  out :  I  have  been  here  about  28  years, 
or  a  little  over,  in  Washington,  watching  legislative  procedure,  and 
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I  realize  that  some  of  the  questions  by  the  members  of  the  committee 
this  morning  to  the  preceding  witness  emphasized  that  we  have  to 
limit  the  extent  to  which  courts  are  able  to  upset  decisions  reached  by 
administrative  bodies  such  as  the  Federal  Trade  Commission,  which, 
let  me  note,  was  constitutionally  created  by  act  of  Congress. 

Now,  you  simply  cannot  burden-  the  courts  with  details.  Frankly, 
I  think  that  this  is  an  indirect  method,  this  bill,  or  an  attempt  rather, 
to  paralyze  the  Federal  Trade  Commission. 

That  may  not  be  the  intent  of  the  introducer.  But  if  you  are  going 
to  have  to  appeal  and  appeal  and  appeal,  you  are  simply  going  to 
stymie  action,  and  the  consumers  do  not  want  it. 

Let  me  give  a  little  illustration.  I  think  it  was  around  1924  or  1925 
that  there  was  a  marked  reduction  in  the  appropriation  for  the  Fed- 
eral Trade  Commission.     , 

Well,  I  had  followed  that  Commission's  work  ever  since  I  came  here 
in  1910,  and  I  wrote  Members  of  Congress.  I  was  then  with  the 
Farmers  National  Couficil  and  similar  organizations,  that  that  was  an 
attempt  to  put  out  the  eyes  of  Uncle  Sam. 

I  gave  that  story  to  the  press.  Well,  that  appropriation  was 
restored.  I  think  it  is  a  very  unwise  move  and  a  very  foolish  political 
move  to  try  to  paralyze  the  Federal  Trade  Commission,  which  has  a 
long  record  of  very  effective  work. 

Of  course,  they  need  more  appropriations,  and  I  assume  that  they 
could  render  their  decisions  and  issue  their  orders  to  cease  and  desist 
much  more  rapidly  if  they  had  adequate  appropriation,  but  I  hope  that 
this  committee  will  not  be  a  party,  and  I  am  pretty  sure  the  Congress 
will  not  be  a  party  to  any  effort  to — well,  I  am  to  repeat,  to  paralyze 
and  render  inoperative  in  large  measure  the  very  effective  work  which 
the  Federal  Trade  Commission  has  done. 

I  think*  it  would  be  a  very  poor  campaign  slogan. 

Mr.  Sadowski.  Is  that  all  ? 

Mr.  Marsh.  It  is  enough.  Shall  I  file  a  carbon  copy  of  my  letter 
with  the  clerk  ? 

Mr.  Sadowski.  Yes. 

Mr.  Reece.  I  have  a  letter  here  from  Mr.  Griffith,  together  with  a 
copy  of  resolution  by  the  New  York  Board  of  Trade. 

Mr.  Sadowski.  We  will  be  glad  to  insert  that  in  the  record  at  this 
point,  and  if  he  has  any  further  statement  to  make  it  can  follow  at 
this  point  in  the  record. 

(The  statement  is  as  follows :) 

New  York  Board  of  Trade,  Inc., 
New  York  7,  N.  Y.,  January  31,  19Jf6. 
Re  H.  R.  2390. 
Hon.  Carroll  Reece, 

House  of  Reprcsentatwes,  Washington,  D.  C 
Dear  Congressman  Rekce  :  The  New  York  Board  of  Trade,  by  unanimous  vote 
of  its  board  of  directors,  in  whom  authority  is  vested,  adopted  the  enclosed  resolu- 
tion in  support  of  H.  R.  2390. 

It  would  be  deeply  appreciated  if  this  could  be  inserted  in  the  record  of  the 
hearing  on  this  bill. 

I  wish  to  reiterate  the  telegram  sent  to  you  that  we  regret  deeply  that  we  were 
unable  to  be  present  at  the  hearing  on  January  29.     It  is  my  understanding,  how- 
ever, that  the  hearings  may  be  continued  next  week.     If  so,  may  we  respectfully 
petition  for  the  opportunity  of  being  heard. 
Very  truly  yours, 

M.  D.  Griffith, 
Executive  Vice  President. 
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Eesolution 
Support  the  Reece  bill,  H.  R.  2390 

Be  it  resolved,  That  the  New  York  Board  of  Trade  by  this  action  of  its  directors 
endorse  H.  R  2390,  designed  to  amend  the  Federal  Trade  Commission  Act.  This 
board  does  not  believe  that  there  should  be  combined  in  any  administrative  agency 
of  government  the  combined  responsibilities  and  authority  of  investigator,  prose- 
custox',  judge,  and  jury.  This  board  believes  in  the  right  of  proper  appeal  to  the 
duly  constituted  courts,  which  is  a  separate  and  distinct  agency  of  our  Govern- 
ment ;  and  be  it  further 

Resolved,  That  this  opinion  be  sent  to  the  President  of  the  United  States  and 
to  the  appropriate  committees  of  Congress. 

Mr.  Reece.  And  in  that  same  connection,  authority  was  previously 
given,  and  I  have  here  a  statement  by  Charles  Wesley  Dunn. 

Mr.  Sadowski.  This  ought  to  follow  then,  after  the  witnesses  who 
apppeared  at  the  first  pai't  of  the  hearing. 

Our  next  witness  is  ^Ir.  Nathan  B.  Williams. 

]\rr.  Williams.  If  the  chairman  please,  I  am  in  favor  of  the  bill,  and 
prefer  to  be  heard  after  the  other  side  is  concluded. 

Mr.  Sadowski.  All  right. 

Well,  Judge,  it  looks  as  though  we  have  completed  our  list  of  wit- 
nesses, and  we  will  hear  you  next. 

STATEMENT  OF  HON.  EDWIN  L.  DAVIS,  MEMBER,  FEDERAL  TRADE 

COMMISSION 

Mr.  Davis.  Mr.  Chairman  and  gentlemen,  I  wish  first  to  refer  to 
some  questions  which  have  been  asked  this  morning,  before  I  enter 
upon  my  regular  statement. 

Mr.  Reece.  Before  tlie  judge  begins,  if  I  may,  I  would  like  to  make 
inquiry  as  to  whether  you  in  the  views  which  you  contemplate  express- 
ing, speak  for  the  other  members  of  the  Commission. 

Mr.  Davis.  How  vras  that  ? 

Mr.  Reece.  Do  you  speak  for  the  other  members  of  the  Commission 
in  the  views  that  you  contemplate  expressing? 

Mr.  Davis.  I  was  authorized  by  the  full  Commission  to  appear  and 
speak  for  the  Commission  and  to  supervise  the  presentation  on  behalf 
of  the  Commission. 

Now,  Mr.  Chairman,  first  with  respect  to  the  relative  functions  of 
the  Commission  and  the  courts,  that  goes  back  to  the  administrative 
process. 

Practically  every  civilized  country  in  the  world — all  the  leading 
ones  at  least — like  England,  France,  Germany,  the  United  States, 
and  various  others,  and  some  of  them  even  before  the  United  States, 
gradually  drifted  into  the  adoption  of  the  administrative  process ;  and 
regardless  of  what  some  of  us  may  believe,  I  think  it  is  generally  agreed 
by  students  of  government  that  these  administrative  commissions  are 
here  to  stay. 

Because  they  grew  out  of  necessity.  In  this  complex  age,  when  we 
have  such  a  tremendous  amount  of  problems,  which  vitally  involve 
and  affect  the  public  interest,  the  Congress  conceived  that  it  was  neces- 
sary to  set  up  some  tribunals  to  protect  the  public  interest. 

Now,  most  of  what  has  been  said  here,  especially  by  the  ])roponents, 
related  to  protecting  certain  business  interests.  But  the  Federal  Trade 
Commission  and  these  other  commissions  were  created  by  Congress 
for  the  specific  purpose  of  protecting  the  public  interest. 
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Now,  with  respect  to  false  advertising,  fraudulent  methods  and 
devices,  and  innumerable  other  things  att'ecting  not  only  the  public 
health  but  affecting  the  pocketbook  of  all  of  our  citizens,  and  yet 
ordinarily  not  affecting  any  one  of  them  as  distinguished  from  thou- 
sands of  others,  you  could  not  expect  these  various  individual  citizens 
to  go  into  the  courts  and  prosecute  for  those  offenses,  and  until  Con- 
gress passed  these  acts,  there  were  very  few  offenses  upon  which  such 
a  proceeding  could  be  based. 

Suppose  they  went  to  a  district  attorney.  He  would  say,  "Well, 
you  will  have  to  develop  and  bring  to  me  all  the  facts  and  the 
analyses  and  the  various  other  things,  scientific  and  otherwise,  in- 
volved ;  which,  of  course,  would  be  an  impossibility. 

Consequently,  the  Federal  Trade  Commission  and  the  other  quasi- 
judicial  commissions  are  created  for  the  purpose  of  protecting  the 
public,  and  are  supplemental  to  the  courts,  and  perform  a  service 
which  in  the  very  nature  of  things  the  courts  could  not  perform. 

Now,  the  question  of  expertness — I  do  not  like  to  speak  about  my- 
self, four  of  the  present  members  of  the  Federal  Trade  Commission 
have  been  on  the  Commission  from  11  to  17  years,  and  one  who  died 
a  few  months  ago.  Colonel  March,  was  on  the  Commission  17  years,  and 
was  succeeded  by  Commissioner  INIason. 

During  that  time  they  have  heard  and  studied  and  disposed  of  thou- 
sands of  cases.  Right  in  that  connection,  as  the  personnel  of  the 
Commission  seems  to  have  been  brought  into  question,  I  want  to  take 
the  liberty  of  handing  you,  if  I  may,  some  biographical  sketches  of 
the  different  members  of  the  Commission. 

Mr.  Reece.  Mr.  Chairman,  who  brought  the  personnel  of  the  Com- 
mission into  question  ? 

Mr.  Davis.  Well,  I  think  the  bill  itself  does.  And  there  have  un- 
doubtedly been  insinuations. 

Mr.  Reece.  Well,  I  certainly  disagree. 

Mr.  Davis.  Yes ;  I  say  that  there  have  been  insinuations  about  the 
Commission  in  performing  its  duty  and  all  that  sort  of  thing. 

Now,  right  along  this  line,  I  want  you  to  examine  the  background 
and  experience  of  the  men  on  the  Commission  in  order  to  determine 
whether  you  think  they  were  disregardful  of  the  interests  of  the 
people  with  whom  they  have  been  dealing,  and  so  forth. 

I  submit  that  for  what  it  is  worth. 

Mr.  Reece.  But,  Mr.  Chairman,  I  want  to  add,  so  far  as  I  am  con- 
cerned, I  have  not  in  any  way  intended  to  disparage  the  Commission's 
qualifications  or  manner  of  performance  of  their  duties;  and  I  think 
the  impression  which  you  seek  to  convey.  Judge,  is  unfortunate  to 
say  the  least. 

Mr.  Davis.  Well,  I  want  to  say  this :  That  in  view  of  the  fact  that 
there  are  numerous  commissions  of  a  quasi-judicial  nature,  who  are 
performing  in  substantially  the  same  way  in  their  fields  as  the  Federal 
Trade  Commission,  and  when  there  is  a  bill  pending  in  Congress 
which  has  been  under  careful  study  for  4  or  5  years,  undertaking  to 
define  the  operation  of  all  judicial  commissions,  which  has  been  re- 
ported out  to  the  Senate,  the  mere  fact  that  the  Federal  Trade  Com- 
mission alone  has  been  singled  out  to  reform  and  weaken,  I  say  that 
fact  alone  is  a  reflection  on  the  Commission  and  I  so  take  it. 
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I  know  the  other  members  do,  too.  But  then,  that  is  neither  here 
nor  there. 

Mr.  Reece.  Then,  Judge,  any  bill  which  may  be  introduced  affect- 
ing the  functions  of  the  Federal  Trade  Commission  is  a  reflection 
upon  the  members  of  the  Commission  ? 

Mr.  Davis.  No ;  I  did  not  say  that.  I  did  not  say  that.  I  do  not 
think  that  the  McCarran-Sumners  bill  is.  That  undertakes  to  deal 
with  all  the  quasi-judicial  commissions,  although  with  respect  to 
some  of  the  first  bills  they  excepted  the  Federal  Trade  Commission. 
But  the  present  bill  does  not. 

Mr.  Reece.  Now,  Judge,  as  to  the  statement  you  made  a  moment 
ago  analyzing  your  theory  of  government  that  as  government  becomes 
more  complex  it  is  necessary  to  set  up  administrative  agencies  to  pro- 
tect the  public,  I  recognize  that  it  has  become  increasingly  necessary 
to  do  so. 

This  bill  does  not  seek  to  change  that  tendency,  but  it  does,  recog- 
nizing that  increased  powers  of  necessity  must  be  given  the  bureaus  and 
agencies,  recognize  the  necessity  of  giving  to  the  courts  the  power  of 
making  an  adequate  review  of  the  decisions  of  such  agencies;  with 
the  view,  as  one  of  your  witnesses  expressed  so  well  the  other  day,  of 
making  sure  that  we  are  under  the  law  and  not  under  arbitrary 
action. 

The  whole  tendenc}',  as  you  said,  of  all  great  governments  is  to  go 
toward  government  by  administrative  action. 

That  was  particularly  true  in  Germany  and  in  Italy  and  in  Russia, 
where  the  whole  government  was  administered  by  administrative 
action  and  not  by  law. 

That  is  what  we  want  to  avoid  in  this  country :  To  live  under  law 
and  not  by  arbitrary  action. 

Mr.  Davis.  Now,  Mr.  Chairman,  it  is  11  o'clock.  I  would  like  to 
jDresent  my  views  without  interruption.  When  I  get  through  I  will 
stay  just  as  long  as  Mr.  Reece  wants  to  debate  the  question,  before 
the  full  committee  or  anj^where  else. 

But  I  cannot  get  my  statement  in  if  I  do  not  have  an  opportunity 
to  talk.  I  am  not  going  to  be  able  to  say  nearly  as  much  as  I  would 
like  to  say  anyhow,  because,  as  I  understand,  it  has  been  decided  to  close 
the  hearings  today. 

We  are  only  replying  to  things  which  are  said  about  the  Commis- 
sion. We  think  we  should  have  the  full  opportunity  and  right  to  do 
that,  and  I  cannot  possibly  answer  all  of  the  innumerable  things  that 
have  been  injected  into  this  record  in  an  hour's  time,  or  in  a  day's  time 
for  that  matter. 

But  I  would  like  to  have  an  opportunity  to  say  some  of  them  uninter- 
rupted. When  I  get  through,  I  will  be  glad  to  appear  any  time  any- 
where, before  this  subcommittee  or  the  full  committee,  and  debate 
the  questior,  with  Mr.  Reece,  or  answer  all  the  questions  that  he  may 
desire  to  put. 

But  I  would  like  to  get  in  some  answers  to  the  innumerable  things, 
many  of  which  are  absolutely  untrue,  that  have  been  injected  into  this 
record. 

Mr.  Sadowski.  I  think  the  witness  is  entitled  to  make  his  statement, 
and  this  committee  has  always  been  most  fair  in  that  respect. 
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We  are  proud  of  our  record  as  a  committee  in  permitting  witnesses 
to  present  their  statements  witliout  being  harassed  and  bothered  too 
much. 

Mr.  Reece.  Well  now,  if  asking  a  question  for  the  purpose  of  de- 
veloping information  constitutes  harassment  of  the  witness,  I  mis- 
underst and  procedure. 

The  purpose  of  the  hearing  is  to  develop  information  which  might 
be  helpful  to  the  committee  in  reaching  a  conclusion. 

I  am  sure  the  Judge  would  not  mind  questions  occasionally  in  order 
to  bring  out  information  which  might  be  helpful. 

Mr.  Davis.  I  am  not  at  all  afraid  of  your  questions,  if  I  have  the 
time.  Not  that  I  expect  to  convince  you,  Congressman  Reece ;  I  would 
be  perfectly  willing,  but  here  we  are  right  down  to  the  last  day,  and 
I  have  held  back  to  go  on  the  stand  to  pick  up  the  odds  and  ends  of 
things  that  had  not  been  covered,  and  I  would  like  to  have  some 
privilege  in  that  resj)ect. 

Mr.  Reece.  One  thing,  Mr.  Chairman,  that  I  had  in  mind  asking 
the  Judge  early  in  his  statement  is  to  give  us  the  procedure  that  is 
followed  in  the  Commssion  leading  up  to  the  issuance  of  a  complaint 
and  the  trial  of  the  case. 

Mr.  Davis.  Now,  I  already  had  that  in  mind.  That  is  a  part  of  my 
statement. 

ISIr.  Reece.  For  instance,  how  many  different  departments  of  the 
Commission— — 

Mr.  Davis.  And  I  will  answer  anything  you  want  to  ask  about  if 
you  just  give  me  a  chance. 

]\Ir.  Reece.  For  instance,  how  many  different  departments  of  the 
Commission  function  on  a  case  before  a  complaint  is  issued?  And 
does  the  Commission  itself  have  anything  to  do  with  the  issuance 
of  the  complaint  ? 

Those  go  to  the  procedure  of  the  Commission,  and  those  are  some 
of  the  questions  that  I  want  to  ask  as  we  go  along. 

Mr.  Sadowski.  The  Judge  has  said  that  he  will  answer  that  ques- 
tion, Mr.  Reece,  and  under  the  rules  of  the  committee  when  the  witness 
makes  a  request  to  make  his  statement  without  interruption,  it  is  the 
policy  of  the  committee  to  grant  that  request. 

We  shall  follow  that  in  this  instance. 

Mr.  O'Hara.  Mr.  Chairman,  I  would  like  to  have  the  record  show 
that  I  have  no  objection  to  the  program  as  far  as  the  witness  is  con- 
cerned, but  I  do  object  to  your  using  the  term  "Jiarass." 

Mr.  Sadowski.  I  will  strike  that.  But  I  do  think  that  when  a 
witness  makes  a  request  to  make  his  statement  without  interruption, 
his  request  should  be  granted;  Judge,  you  may  proceed  with  your 
statement. 

Mr.  Davis.  Now,  Mr.  Chairman  and  gentlemen,  on  the  question 
of  appeal,  these  records  are  in  many  instances  very  voluminous,  run- 
ning into  the  thousands  of  pages. 

They  deal  with  things  that  courts  are  not  accustomed  to  dealing 
with  unless  they  get  an  ap})eal  from  the  Federal  Trade  Conunissicm 
or  perhaps  the  Food  and  Drug  Administration. 

Some  of  those  courts  will  not  get  a  case  from  either  of  those  oftener 
than  every  2  or  3  or  4  years,  and  some  oftener,  and  then  when  they 
get  them  it  is  primarily  handled  by  one  member  of  the  court. 
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The  New  York  circuit,  the  second  circuit,  and  the  seventh  circuit, 
get  cases  much  more  frequently. 

The  Supreme  Court  has  many  times  said  that  the  Commission  by 
reason  of  its  k)ng  experience  and  study  of  these  questions  is  better  able 
to  determine  them  than  where  a  court  gets  one  for  the  first  time.  But 
the  question  of  appeal  is  no  different  than  it  is  in  many  other  instances. 

For  instance,  an  appeal  from  a  jury  by  or  from  a  master  in  chancery, 
or  where  the  jury  is  waived,  as  it  is  in  many  States,  in  ^Nlr.  Reece's  State 
and  mine,  it  has  the  same  force  and  effect  as  if  there  were  a  jury; 
that  is,  substantial!}^  the  same  as  the  substantial  evidence  rule. 

Now,  I  want  to,  in  the  first  place,  explain  that  the  Federal  Trade 
Commission  can  impose  no  fine  or  penalty.  Just  remember  that. 
The  Federal  Trade  Conmiission  can  only  in  proper  cases  say,  "Cease 
and  desist." 

In  other  words,  stopping  them  from  doing  that.  If  they  are  not 
doing  it,  as  sometimes  they  insist,  it  would  not  hurt  them  much  to  tell 
them  to  stop,  if  they  are  not  doing  anything. 

If  they  are  doing  it  and  it  is  wrong,  they  ought  to  be  stopped.  Now, 
it  is  the  mildest  form  of  procedure  in  law,  "Cease  and  desist",  and  I 
want  to  show  you  our  procedure  and  show  you  how  these  cases  are 
winnowed  down. 

You  get  down  to  a  very  fev/  cases  that  all  of  this  is  about.  All  of 
this  talk  has  resolved  around  a  few  cases  out  of  tens  of  thousands.  In 
other  words,  it  is  proposed  to  burn  down  the  barn  to  kill  a  rat;  or,  I 
might  say,  a  mouse. 

Now,  that  is  what  is  involved  here.  In  the  first  place,  if  the  Com- 
mission receives  a  complaint,  it  may  be  from  a  competitor;  it  may  be 
from  a  consumer  who  claims  to  have  been  gypped;  it  may  be  from 
different  departments  of  the  Government,  as  it  frequently  is,  our 
municipal  governments,  better  business  bureaus,  chamber  of  com- 
merce, all  those ;  but  the  vast  majority  of  complaints  come  from  com- 
petitors who  are  complaining  of  the  unfair  practices  of  their  com- 
petitors. 

Now,  when  a  complaint  comes  to  the  Commission,  in  the  first  place, 
section  5  of  the  act  provides : 

Unfair  methods  of  competition  in  commerce,  and  xxnfair  or  deceptive  acts  or 
practices  in  commerce,  are  hereby  declared  unlawful. 

The  Commission  is  hereby  empowered  and  directed  to  prevent  persons,  part- 
nerships, or  corporations,  except  banks,  common  carriers — 

and  so  forth — 

from  using  unfair  methods  of  competition  in  commerce  and  unfair  and  deceptive 
acts  or  practices  in  commerce. 

Now,  that  is  not  only  an  authority  but  a  direction  from  Congress,  a 
specific  direction,  and  that  was  in  the  original  act,  and  then  the 
Wheeler-Lea  amendment  to  the  act  strengthened  the  law,  because  it 
greatly  strengthened  the  authority  of  the  Commission  to  deal  with 
the  advertising  and  sale  of  dangerous  drugs,  and  so  forth. 

This  bill  is  all  directed  at  the  Wheeler-Lea  Act,  which  was  passed 
after  serious  4  or  5  years'  study,  about  the  same  time  Congress  passed 
the  amendment  to  the  new  Food  and  Drug  Act,  with  the  one  exception 
about  the  question  of  preponderance  of  the  evidence. 
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That  was  not  considered  then.  No  one  raised  the  question  then. 
Nobody  else  is  raising  the  question.  It  is  not  raised  or  proposed  in  the 
McCarran-Sumners  bill  that  is  pending. 

The  preponderance  of  evidence  on  appeal  was  not  recommended  by 
the  Attorney  General's  committee.  As  was  already  stated  here,  origi- 
nally about  10  years  ago,  some  bar  association  committee  suggested  it, 
but  the  American  Bar  Association  has  receded  from  it,  and  nobody, 
so  far  as  I  know,  in  high  authority,  is  advocating  it  except  in  this  bill. 

Their  first  witness  introduced  here,  Dean  Stason,  refused  to  go  along 
on  the  bill.  He  said  he  was  not  for  preponderance  of  the  evidence  on 
appeal  and  was  not  for  a  de  novo  trial  on  appeal,  and  other  things 
along  that  line. 

He  was  introduced  by  the  proponents.  Now,  going  on  with  this 
procedure : 

Whenever  the  Commission  shall  have  reason  to  believe  that  any  such  person, 
partnership,  or  corporation  has  been  or  is  using  any  unfair  method  of  competition 
or  unfair  or  deceptive  act  or  practice  in  commerce,  and  if  it  shall  appear  to  the 
Commission  that  a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of 
the  public,  it  shall  issue  and  serve  upon  such  person,  partnership,  or  corporation 
a  complaint  stating  its  charges  in  that  respect  and  containing  a  notice  of  a 
hearing  upon  a  day  and  at  a  place  therein  fixed  at  least  30  days  after  the  service 
of  said  complaint. 

Then  the  act  provides  that  they  have  30  days  within  which  to  answer, 
and  then  it  is  assigned  to  a  trial  examiner,  after  the  issues  are  joined. 

When  the  Commission  receives  a  complahit  from  a  citizen  which 
appears  to  be  an  alleged  violation  of  the  law,  involving  interstate 
commerce,  and  so  forth,  it  is  referred  to  the  Chief  Examiner,  who  is 
Chief  of  the  Field  Investigational  Division  of  the  Commission. 

He  assigns  the  matter  to  an  attorney  examiner  to  make  an  investi- 
gation, and  among  other  things  he  is  directed  to  always  visit  the 
respondent  himself,  or  if  it  is  a  corporation,  one  of  their  officials; 
explain  to  him  what  the  charge  is  and  ask  him  if  he  has  anything  to 
say.  He  is  not  compelled  to  say  anything  but  is  always  given  the 
privilege  of  doing  it. 

Reports  of  all  interviews  are  written  up  daily,  first  on  the  daily 
report,  and  finally  the  field  examiner  writes  up  his  report* on  the  whole 
investigation,  also  stating  his  conclusions  and  recommendation ;  the 
record  is  gone  over  by  the  Chief  Examiner,  and  he  writes  his  report. 
He  may  recommend  that  it  be  dismissed  or  closed.  He  may  recom- 
mend corrective  action. 

Now,  with  certain  exceptions,  monopolistic  fixing  of  prices,  and  so 
forth ;  in  other  words,  a  violation  of  the  Sherman  law  or  the  Clayton 
Act,  or  unless  a  person  is  an  old  ofl'ender  who  has  been  up  from  time 
to  time  before,  the  Commission,  if  it  decides  from  this  record,  the 
written  record  of  the  investigation,  that  it  may  probably  be  a  viola- 
tion of  the  law,  and  the  Commission  decides  to  grant  the  privilege 
of  stipulation,  they  refer  it  to  the  chief  trial  examiner,  who  will 
proceed  to  negotiate  a  stipulation,  in  which  the  respondent  admits 
whatever  facts  he  is  willing  to  admit,  admits  the  advertising,  admits 
that  it  is  false,  and  agrees  to  cease  and  desist  from  engaging  in 
certain  specified  acts,  and  not  to  resume  same. 

Now,  if  it  is  settled  that  way,  all  well  and  good.  The  respondent 
may  decline  to  stipulate,  and  he  is  never  forced,  and  we  never  permit 
him  to  sign  a  stipulation  if  he  says,  "I  will  sign  it  but  it  is  not  correct." 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  399 

Wet  will  not  accept  that.  The  respondent  has  to  sign  it  willingly  and 
in  gojod  faith.  But  if  he  does  not  sign,  then  it  goes  to  the  chief 
counsel  for  him  to  have  one  of  his  men  prepare  a  complaint  and  have 
it  served. 

Mr.  Eeece.  But  does  the  Commission  consider  and  pass  upon  the 
complaint  before  it  is  issued,  or  is  that  a  function  of  the  chief  coun- 
sel's office?  That  is  an  important  question  to  which  I  wanted  to 
get  a  response,  Judge. 

Mr.  DA■^^s.  He  drafts  the  complaint.  But  if  the  Commission, 
under  the  law,  we  will  say,  has  reason  to  believe  that  the  law  has 
been  violated  and  that  a  proceeding  would  be  in  the  public  interest, 
the  law  says  that  it  shall  direct  complaint. 

The  Commission  does  that  under  those  conditions. 
Mr.  Reece.  I  am  familiar  with  that  provision  of  the  law  and  I 
had  that  in  mind  wlien  I  propounded  the  question.     But  as  a  matter 
of  procedure,  does  the  Commission  approve  the  complaint,  and  is 
it  issued  at  the  instance  of  the  Commission? 

Mr.  Davis.  Well,  the  Commission  directs  the  complaint  under  those 
conditions,  and  generally  speaking,  the  Commission  does  not  see  it. 
Mr.  Reece.  The  Commission  may  or  may  not  see  it? 
Mr.  Davis.  Yes. 

Mr.  Reece.  Does  it  usually  see  it  or  not  see  it  ? 
Mr.  Davis.  I  do  not  know  about  that. 

Mr.  Reece.  Well,  you  have  a  procedure  which  I  presume  is  fol- 
lowed, and  what  I  am  trying  to  develop  now  is  what  is  the  procedure. 
Mr.  Davis.  It  does  not  necessarily  come  back  to  the  Commission. 
Mr.  Reece.  Sir? 

Mr.  Davis.  No;  it  does  not  necessarily  come  back  to  the  Commis- 
sion after  the  complaint  is  drawn.  The  chief  counsel  has  prepared 
the  complaint,  and  he  gives  it  to  the  secretary  to  have  it  served,  and 
with  proper  notice.     That  is  the  customary  procedur?. 

Mr.  IvELLEY.  It  is  like  this:  A  case  goes  to  the  Commission  from 
the  Investigating  Division.  The  Commission  reviews  the  case  and 
either  dismisses  it  or  directs  complaint. 

In  the  event  a  complaint  is  directed,  before  the  complaint  is  served 
in  all  cases  except  certain  cases  involving  the  Clayton  Act  and  price- 
fixing  cases  and  palpable  fraud,  they  allow  the  party  the  privilege  of 
settling  it  by  voluntary  stipulation.  But  in  the  event  that  it  is  not 
settled  in  that  way,  it  comes  to  my  office  to  carry  out  the  direction  of  the 
Commission  in  directing  the  complaint. 

We  draft  the  complaint  embracing  those  charges  within  that  direc- 
tion and  send  it  to  the  secretary  for  service,  without  it  going  back  to 
the  Commission  again. 

But  if  a  case  comes  to  me  and  I  feel,  as  a  matter  of  law,  that  the 
Commission  was  wrong  in  directing  the  complaint,  I  will  send  it  back 
and  tell  them  so;  also,  if  I  see  in  the  file  a  charge  that  is  different  or 
one  that  does  not  embrace  the  one  that  tliey  directed,  then  I  will  send 
it  back  to  them  notice  about  that. 

Mr.  Reece.  The  purpose  of  my  question  is  to  ascertain  if  the  Com- 
mission sits  more  or  less  as  a  committing  magistrate  in  the  issuance  of 
a  complaint. 

Mr.  Kelley.  No  :  they  review  the  case  and  either  order  a  dismissal 
or  a  complaint,  leaving  out  the  stipulation,  of  course,  so  that  they  do 
not  see  it  again. 
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My  office  drafts  the  complaint  embodying  that  direction  of  the 
Commission. 

Mr.  Reece.  But  the  Commission  does  consider  the  case  in  a  prelimi- 
nary way  and  determines  if  a  complaint  shall  be  issued'^ 

Mr.  Keleet.  It  must,  under  the  statute;  yes.  Under  the  statute 
only  the  Commission  can  direct  the  complaint. 

Mr.  Reece.  I  was  familiar  with  that  provision  of  the  statute  and 
I  assumed  that  that  was  the  case.  This  question,  of  course,  is  leading 
up  to  questions  which  I  expect  to  propound  later  on ;  which  go  in  the 
direction  of  the  common  suggestion  that  the  Commission  does  sit  as 
complainant,  judge,  and  jury.  I  was  laying  the  groundwork  for 
development  of  the  whole  procedure. 

Mr.  Kelley.  I  thought  that  was  the  purpose.  There  was  an  admin- 
istrator at  the  review  in  the  early  stages  of  the  administrative-proce- 
dure bills  that  thought  that  Congress  ought  to  delegate  the  power  to 
issue  a  complaint  to  persons  in  the  agency  other  than  the  ones  that 
decided  the  case. 

Well,  that  is  a  matter  that  did  not  get  very  far,  I  do  not  think,  with 
the  Judiciary  Committee  on  the  Senate;  but  the  point  is  that,  as  far 
as  the  Federal  Trade  Commission  is  concerned,  it  must  direct  the  com- 
plaints itself  because  that  is  a  mandate  of  the  statute. 

Mr.  O'Hara.  Mr.  Kelley,  in  that  connection,  is  it  a  pro  forma  matter 
or  do  the  Commissioners  actually — or  do  the  attorneys  from  your 
office  j)resent  to  the  Commission  formally  any  record  made  of  the  fact 
that  the  Commission  passed  upon  it,  so  that  there  is  a  record  of  it  in 
each  case  ? 

Mr.  Kelley.  Oh,  yes;  there  is  a  direction  in  writing  in  each  case; 
and  not  only  that,  but  a  final  report  regarding  the  facts  in  the  case. 
The  point  that  was  considered  to  be  unlawful  in  violation  of  law  also. 

Mr.  Reece.  That  is  before  the  complaint? 

Mr.  Kelley.  Before  the  complaint  issues ;  yes. 

Mr.  Davis.  The  Commission  meets  every  morning  and  is  in  session 
generally  until  about  half  past  12,  when  we  are  not  otherwise  engaged, 
and  we  keep  complete  minutes  of  everything,  with  votes  recorded, 
and  all  that. 

Mr.  Reece.  Mr.  Chairman,  while  we  are  diverted,  and  not  by  the 
way  of  a  question  but  simply  for  a  verification  of  the  record,  with 
re^ference  to  Dean  Stason's  testimony,  I  did  not  have  his  transcript 
immediately  before  me. 

Now,  the  dean  suggested,  as  I  interpret  his  testimony,  that  with 
the  adoption  of  the  McCarran-Sumners  bill,  and  then  if  the  proce- 
dure of  the  Federal  Trade  Commission  should  be  changed  in  certain 
important  respects,  the  purposes  and  objective  of  H.  R.  2390  would 
be  attained.  But  then,  in  response  he  outlined  what  the  changes  are 
that  should  be  made  in  order  to  accomplish  the  objectives  which  the 
bill  itself  seeks,  and  then,  toward  the  conclusion  of  the  dean's  testi- 
mony, Mr.  Rabin  asked  him  this  question : 

Doctor,  wlieii  you  gave  us  the  language,  you  would  suggest  that  the  McCarran- 
Sumners  bill  was  adopted.  Let  us  suppose  it  were  not  adopted.  Are  you  satis- 
fled  with  the  phraseology  of  this  bill,  H.  R.  2390? 

D^iin  Stason.  If  it  were  not  adopted  and  if  the  Commission  did  not  effec- 
tuate the  procedures  in  some  other  way,  then  I  think  the  language  of  the  bill 
has  merit. 
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Mr.  Davis.  Well,  I  know  that  he  was  examined  and  an  effort  made 
to  get  him  to  make  a  stronger  statement,  but  the  fact  is  on  page  14, 
in  response  to  a  question,  he  says:  "No;  I  do  not  agree  that  a  trial 
de  novo  is  the  solution." 

And  he  says  on  page  18  that  Reece  bill  would  give  a  trial  de  novo. 

He  also  said  that  he  did  not  think  that  the  preponderance  of  the 
evidence  was  a  proper  rule.  Then  on  pages  33,  34,  and  35,  he  explains 
his  objections  to  de  novo  trial  on  appeal. 

Mr.  Sadowski.  Proceed  with  your  statement,  Judge. 

Mr.  Davis.  Now,  gentlemen,  of  course,  every  time  I  have  to  get  back 
to  what  I  was  discussing — the  procedure  of  a  case  before  the  Com- 
mission. 

Now,  we  will  take  up  the  question  of  stipulations.  Mr.  Horton 
is  the  chief  examiner,  and  I  have  a  statement  here  which  he  prepared 
the  other  day,  in  which  he  says : 

In  normal  times  this  office  receives  a  large  number  of  applications  for  com- 
plaint relating  to  the  various  laws  administered  by  the  Commission.  Naturally, 
by  a  careful  process  of  study  and  sifting,  many  of  these  applications  are  dis- 
posed of  without  further  investigation  or  corrective  action  on  the  part  of  the 
Commission.  It  is  estimated  that  from  750  to  1,000  such  matters  are  handled 
each  year,  which  are  disposed  of  without  further  Commission  action  for  numer- 
ous reasons,  such  as  lack  of  jurisdiction,  lack  of  public  interest,,  private  contro- 
versy, and  so  forth.    All  these  matters  require  study  and  consideralion. 

Now,  those  cases  are  not  even  docketed.  In  his  division,  he  says 
they  average  about  750  or  1,000  a  years,  where  complaints  are  received 
and  disposed  of — dismissed  or  closed. 

Following  that  up,  I.  am  taking  this  from  the  annual  report :  The 
total  disposition  during  the  year  was  644 — that  is,  leaving  out  that 
750  or  1,000  which  are  not  docketed  and  upon  which  he  makes  no 
report  to  the  Commission.  Those  which  went  to  complaint  were  142. 
Those  settled  by  stipulation,  were  248 ;  closed,  247. 

Mr.  O'Hara.  Was  that  the  report  for  the  last  current  year.  Judge? 
You  did  not  refer  to  what  year  it  was. 

Mr.  Davis.  Yes,  sir;  this  is  '45.  I  have  both  here,  as  far  as  that 
is  concerned.  That  was  '45,  and  here  is  '44.  The  total  disposition 
during  the  year,  of  the  cases  from  the  chief  examiner's  division,  were 
735 ;  to  complaint,  173 ;  settled  by  stipulation,  271 ;  total,  444 ;  closed, 
281 ;  consolidated,  10. 

Now,  I  say  all  these  figures  are  smaller  than  they  were  prewar, 
because  we  have  lost  about  a  fourth  of  our  staff  to  the  armed  forces. 
The  number  of  our  cases  that  we  are  handling  are  naturally  not  as 
much  as  they  were  before. 

Mr.  Reece.  Only  those  cases  that  go  to  trial  would  be  eligible  for 
appeal  ? 

Mr.  Davis.  Yes. 

Mr.  Reece.  Under  2,390  ? 

Mr.  Davis.  Yes.  Those  were  by  years.  Now,  here  are  reports  from 
the  acting  chief  trial  examiner,  in  which  he  reports  that  since  the' 
enactment  of  the  Wheeler-Lea  amendment  to  the  Federal  Trade  Com- 
mission Act,  March  21,  1938,  on  up  to  February  21,  1946,  the  number 
of  stipulations  prepared  in  their  division  was  2,698,  and  the  number 
of  those  executed  by  the  respondents  were  1,964,  and  those  not  executed 
were  734. 
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On  other  words,  72-^  percent  of  those  that  were  offered  the  privi- 
lef^e  of  settling  a  case  by  stipulation  did  so  and  signed  the  stipulation 
admitting  the  facts,  and  in  other  words  admitting  liability  and  agree- 
ing to  cease  and  desist  and  not  resume  the  practices. 

We  have  a  Radio  and  Periodical  Division  which  reviews  advertis- 
ing, both  in  periodicals  and  over  the  radio,  and  I  have  a  chart  here 
which  I  will  give  each  of  the  members  of  the  committee,  and  also  the 
reporter,  please,  and  request  that  it  be  inserted  in  the  record. 

1  would  like  for  you  to  see  how  these  matters  are  gone  over  and 
how  they  are  winnowed  down  to  a  relatively  few  cases.  During  1944, 
in  which  they  handled  more  than  they  did  the  next  year,  because 
they  lost  just  about  half  of  them  in  that  Division,  being  mostly  young 
lawyers  who  went  to  war:  Advertising  surveyed;  newspapers,  1,792 
issues;  magazines,  967  issues;  and  they  read  298,970  ads. 

The  next  column  shows  the  number  of  those  marked  for  further 
consideration.  Out  of  the  298,970  there  were  marked  for  considera- 
tion, 21,781. 

Then  the  chart  gives  the  figures  on  almanacs,  mail-order  catalogs, 
and  radio  continuities;  in  other  words,  radio  advertisements.  They 
call  them  continuities,  but  they  are  radio  advertisements.  You  see, 
during  that  year  they  read  1,527,500  pages  of  radio  advertisements. 
By  the  way,  the  broadcasters  are  all  very  cooperative,  and  they  fur- 
nish us  these  advertisements. 

Now.  out  of  the  1,527,500  pages  read,  they  marked  for  further  con- 
sideration 19,512,  wh/ich,  as  you  see,  is  a  very  small  percent.  The 
total  commodities  involved  in  all  that  survey  amounted  to  1,902. 

Then  they  winnow  this  all  down  to  299  for  final  investigation. 
There  were  299  investigations  instituted.  Then  they  sent  a  question- 
naire to  the  ones  that  they  finally  marked  for  investigation,  asking 
various  questions,  as  to  the  formula,  and  various  other  things. 

If  you  go  still  further,  27  resulted  in  complaint.  That  is  9  percent 
out  of  the  299  finally  marked  for  further  investigation;  113  were 
settled  by  stipulation,  and  159  were  closed  or  otherwise  disposed  of. 

Mr.  O'Hara.  Would  you  mind  my  asking  you  the  difl'erence  be- 
tween the  complaints  issued  and  those  settled  by  stipulation  and 
closed  or  otherwise?    Some  of  us  are  not  familiar  with  that. 

Mr.  Davis.  Well,  of  course,  if  a  case  is  stipulated,  that  is  just  like 
you  might  say  an  admission  answer.  They  plead  guilty  and  agree 
to  cease  and  desist,  which  is  all  that  you  could  do  if  you  'went  through 
a  trial. 

Mr.  O'Hara.  I  see. 

Mr.  Davis.  And  with  respect  to  matters  closed  or  otherwise  dis- 
posed of,  that  represents  cases  which  upon  further  investigation  it 
develops  that  they  were  either  not  engaged  in  interstate  commerce, 
that  it  was  too  trivial  to  give  further  consideration  to,  that  it  was 
simply  a  private  controversy,  or  for  various  other  reasons  we  would 
'  just  close  it. 

Mr.  OTIaha.  Judge,  could  I  ask  just  a  question  there,  so  that  we 
can  dispose  of  it:  Wlien  it  is  settled  by  stipulation,  does  that  mean 
a  complaint  was  issued? 

Mr.  Davis.  No. 

Mr.  O'Hara.  That  is  just  merely  upon  the  investigation  of  the 
charges  made? 


AMEND    FEDERAL   TRADE    COMMISSION    ACT  403 

Mr.  Davis.  They  are  given  notice.  No;  where  they  are  settled  by 
stipiihition  we  do  not  issue  a  complaint.  In  other  words,  all  the  way 
through  we  are  doing  jnst  as  little  as  we  can  that  will  effect  the  ends 
of  the  law. 

So  when  they  stipulate,  there  is  no  complaint  issued.  Now,  for 
instance,  out  of  298,970  newspaper  and  magazine  advertisements  and 
1,537,407  pages  of  almanacs,  mail-order  catalogs,  and  radio  continui- 
ties which  were  read,  that  culminated  in  27  complaints  and  113  settled 
by  stipulation. 

Mr.  Seaman.  That  is  not  mine ;  that  is  on  the  Senate  side.     On  the 

Those  were  all  that  were  gathered  out  of  that  tremendous  amount  of 
review  of  advertising. 

Mr.  Reece.  Then,  Judge,  if  you  do  not  mind,  out  of  the  something 
less  than  2,000.000  ads  or  299  investigations,  how  many  of  those  cases 
would  liave  been  eligible  for  appeal  to  the  court,  even  if  2,390  should 
be  adopted  ?  Only  those  cases  in  which  complaints  were  issued  were 
the  cases  tried? 

Mr.  Davis.  Yes;  those  are  the  only  ones.  They  do  not  appeal  from 
a  stipulation,  because  they  have  made  admission.  There  would  only 
be  27  of  them  as  to  which  there  might  be  an  appeal. 

In  some  of  these  there  were  not  and  in  some  of  these  there  were. 

Now,  the  next  figure  is  given  for  the  next  year. 

Mr.  O'Hara.  Judge,  could  I  ask  you  one  other  question  in  reference 
to  that  same  line?  Of  the  27  in  which  complaints  were  issued  have 
they  been  disposed  of  ?  The  chart  here  does  not  show.  I  suppose  that 
you  have  no  way  of  knowing? 

Mr.  Davis.  Now.  I  can  follow  that  up  here.  You  have  the  figures  of 
these  particular  27  complaints,  because  those  went  to  trial,  just  like 
those  from  the  chief  examiner's  division  in  which  they  refused  to 
stipulate. 

^Ir.  Kellet,  This  stipulation  procedure  seems  to  be  a  little  con- 
fusing. As  a  matter  of  fact,  it  is  just  a  voluntary  method  of  getting 
a  settlement  between  the  other  party  and  the  Commission  down  on 
paper.  It  is  not  binding.  If  they  violate  that  stipulation,  you  cannot 
proceed  against  them  for  violating  the  stipulation.  You  have  to  issue 
a  complaint  on  the  charges.  It  has  no  legal  effect  at  all.  It  is  good 
faith,  moral  obligation. 

Mr.  Davis.  Now,  notwithstanding  this  large  amount  of  cases  that 
are  settled  by  stipulation,  in  which  the  parties  come  in  and  make  the 
admission  and  say,  "Yes,  I  have  been  using  that  advertising."  I  use 
the  word  "advertising."  All  cases  are  not  advertising  cases,  but  that 
is  a  simple  example.  They  say,  "Yes,  I  have  been  using  that  ad- 
vertising, and  that  is  false  and  misleading,  and  I  agree  to  cease  and 
desist  from  using  it  and  not  resume  it  in  the  future." 

Yet,  if  this  bill  passes,  a  great  number  of  those, -although  admitting 
that  they  are  in  the  wrong,  a  great  many  of  them  would  take  their 
chances  if  they  can  get  two  trials,  one  before  the  Commission  and  one 
before  the  court,  where  in  the  very  nature  of  things  ordinarily  the 
court  cannot  go  into  all  the  facts,  and  they  would  thiiik  that  they  have 
another  chance  there,  and  they  would  take  their  chance. 

Now,  Mr.  Chairman  and  gentlemen.  Chief  Counsel  Kellev  has  al- 
readv  presented  the  final  culmination  of  cases  since  the  enactment  of 
the  Wlieeler-Lea  bill.     During  that  time  there  were  462  cases  in  which 
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complaint  was  issued,  and  he  called  attention  to  the  fact  tliat  the  num- 
ber disposed  of  on  admission  answers — in  other  words,  filing  answer 
and  admitting  the  charges  of  the  complaint — was  180,  or  39  percent. 

Then,  later  on,  other  respondents  agreed  to  the  same  thing  after  they 
had  filed  their  answers.  They  came  along  then  and  agreed  to  a  state- 
ment of  facts,  which  was  tantamount  to  the  same  thing.  That  was  21 
percent;  97,  or  21  percent.  The  number  disposed  of  on  admission 
answers  and  stipulations  as  to  the  facts  was  277,  or  60  percent.  Now, 
after  all  this  has  been  winnowed  down,  and  after  thousands  had  been 
settled  by  stipulation,  after  these  still  greater  thousands  were  first  cast 
aside,  and  after  they  first  show  fight  but  then  file  admission  answers 
or  stipulations  agi'eeing  that  the  facts  are  as  stated  in  the  complaint, 
60  percent  of  them,  then  the  number  disposed  of  by  trial  is  185. 

The  number  disposed  of  by  trial  which  were  not  appealed  were  141, 
or  76  percent ;  that  is,  of  those  actually  tried.  The  number  appealed 
to  the  circuit  court  of  appeals  were  43.  The  number  petitioning  for 
review  were  34;  number  modified,  7;  number  reversed,  2;  number  of 
formal  complaints  dismissed  or  closed,  58. 

Now,  with  respect  to  the  suggestion  of  the  Commission  directing 
the  complaints,  we  do,  because  the  statute  says  that,  when  we  have 
reason  to  believe,  and  so  forth.  But  I  want  to  call  your  attention  to 
the  fact,  with  respect  to  the  insinuation  of  some  of  the  witnesses,  and 
the  constant  talk  about  being  prosecutor,  judge,  and  jury,  that  the 
Commission  is  not  out  to  get  anybody,  and  so  far  as  I  have  observed 
in  my  13  years  on  the  Commission,  I  have  never  seen  any  indication 
to  my  mind  that  any  member  of  the  Commission  voted  as  he  did  in 
order  to  get  even  with  somebody. 

I  have  never  seen  the  slightest  indication,  and  so  far  as  I  am  con- 
cerned so  help  me  God,  I  never  have.  I  want  to  say  furthermore,  as 
a  member  of  the  Commission  for  13  years,  that  I  never  have  decided 
a  case,  voted  for  a  cease  and  desist  order,  unless  I  honestly  believed 
it  was  supported  by  a  preponderance  or  greater  weight  of  the 
testimony. 

I  am  sure  that  every  other  Commissioner  can  say  the  same  thing, 
because  I  know  we  sit  around  the  table  and  we  discuss  it  time  after 
time. 

It  is  our  purpose,  or  desire,  to  determine  it  so  far  as  we  are  concerned 
according  to,  I  think,  greater  weight  of  the  evidence,  as  distinguished 
from  preponderance,  but  either  way  you  put  it;  we  have  no  interest 
except  to  do  our  sworn  duty  to  do  what  Congress  has  directed  us  to  do. 

As  far  as  I  know,  I  have  never  known  of  any  instance  where  any 
of  these  critical  attorneys  have  ever  charged  the  contrary  in  any 
specific  instance. 

Now,  here  is  another  matter  that  is  right  along  that  line.  After  the 
Commission  had  directed  corrective  action  in  462  cases — I  think  if 
you  will  study  these  figures  you  will  see  that  they  are  very  illumi- 
nating ;  277,  or  60  percent,  were  settled  by  their  own  admissions  of  the 
correctness  of  the  chai'ges  in  the  complamt,  and  then  of  the  remaining 
cases  58,  or  more  than  10  percent  of  the  cases,  were  dismissed  by  the 
Commission  after  they  had  ordered  complaint. 

Now,  furthermore,  the  Commission  does  not  direct  the  complaint 
upon  what  might  be  termed  a  prima  facie  case,  for  instance,  as  is 
done  by  a  grand  jury.    The  Commission  does  not  direct  a  complaint 
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unless  it  appears  on  the  surface  from  the  investigation  and  in  the 
light  of  what  it  has  before  it,  that  there  is  a  violation  of  law  there, 
and  that  a  complaint  is  justified  as  well  as  authorized. 

Those  are  the  facts.  We  know  that  we  are  not  going  to  get  anywhere 
unless  the  facts  develop  a  case.  In  other  words,  there  is  nothing  to  be 
gained  from  our  standpoint  or  the  public  standpoint  just  to  be  issuing 
a  complaint,  and  we  do  not  do  it  unless  we  believe  that  the  facts  that 
have  already  been  investigated  will  stand  up. 

Mr.  Reece.  But  that  being  the  case,  is  the  Commission  left  entirely 
in  an  unbiased  position  ? 

Mr.  Davis.  Yes;  because  whenever  they  overturn  it  on  the  trial, 
the  Commission,  just  as  this  shows  here  and  just  as  Mr.  Horton's 
report  shows,  does  not  hesitate  to  dismiss  the  case. 

We  do  it  in  a  substantial  number  of  cases  all  the  time.  Even  after 
a  case  is  tried,  or  sometimes  in  the  course  of  trial,  the  Commission  will 
dismiss  a  case,  and,  as  I  said,  of  these  here  there  have  been  over  10 
percent  after  it  has  gone  to  trial. 

All  that  we  do  is  to  carry  out  in  good  faith  what  the  statutes  say. 
We  undertake  to  do  that,  and  then  if  upon  trial  of  the  case  the  re- 
spondent overturns  the  preponderance,  we  dismiss  it. 

Mr.  Reece.  Now,  in  what  way  would  the  enactment  of  H.  R.  2390 
change  the  procedure  up  to  the  point  which  you  have  now  discussed  ? 

Mr.  Davis.  Well,  I  do  not  know.  Of  course,  that  is  related  to  the 
consideration  on  appeal  that  you  are  talking  about. 

Mr.  Reece.  But  that  has  not  yet  come  up  for  consideration  in  the 
course  of  your  procedure  ? 

Mr.  Davis.  No ;  I  am  not  through  discussing  this. 

Mr.  Reece.  But  up  to  the  point  that  you  are  now  discussing  would 
the  enactment  of  H,  R.  2390  effect  any  change  in  the  procedure  which 
you  have  described  ? 

Mr.  Davis.  Well,  just  on  first  blush,  I  do  not  recall  that  it  would.  I 
do  not  know  without  studying  the  matter  a  little.  But  now  here,  gen- 
tlemen, suppose  that  a  case  goes  to  trial. 

Mr.  Reece.  Well,  it  obviously  would  not.  Judge.  There  is  no  rea- 
son for  holding  back,  as  I  see  it,  in  response  to  a  question  of  that 
kind. 

Mr.  Davis.  Well,  if  it  is  obviously  so,  let  it  go  at  that. 

Mr,  Reece,  It  is  obvious  to  me.  I  am  just  wondering  if  it  is  obvious 
to  you.  It  does  not  seem  to  be  altogether  obvious  to  you  but  it  did 
seem  obvious  to  me,  and  I  was  wondering  if  I  might  be  in  error  in  my 
view  on  it. 

Mr.  Davis.  It  is  difficult  to  get  your  mind  off  of  what  you  are  trying 
to  say  to  the  committee  and  get  it  off  on  something  else. 

Now,  I  want  to  tell  you,  as  I  was  on  the  verge  of  saying :  We  will 
suppose  that  a  case  goes  to  trial.  The  complaint  is  filed.  The  respond- 
ents file  their  answer.  Then  it  is  referred  to  a  trial  examiner  to  re- 
ceive evidence  first  introduced  by  the  attorney  for  the  Commission, 
who  has  been  assigned  by  the  chief  counsel  to  try  the  case,  and  then 
when  he  gets  through  introducing  his  evidence,  the  attorney  for  the 
respondent  then  introduces  his  evidence. 

Now,  the  trial  examiner  before  whom  this  evidence  is  taken  has  had 
absolutely  nothing  to  do  previously  with  the  case.  He  is  absolutely 
free,  untrammelecl,  and  unbiased.     He  sits  there  very  much  like  a 
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master  in  chancery  does  sometimes  and  receives  evidence,  and  the  evi- 
dence is  taken  down  verhatim  et  literatim.,  every  word,  every  excep- 
tion, and  everything  of  tlie  kind,  by  a  wholly  disinterested  reporter. 
The  reporters  are  not  employees  of  the  Federal  Trade  Commission 
and  never  have  been.  AYe  advertise,  as  most  of  the  governmental 
agencies  do,  for  bids  to  do  onr  work  for  the  ensuing  year.  We  award 
the  contract  to  the  lowest  bidder  then,  provided  they  are  responsible. 
They  are  under  oath,  and  they  report  the  evidence,  and  that  is  the  evi- 
dence that  is  used  before  the  Conmiission,  and  the  evidence  that  goes 
up  to  the  circuit  court  of  appeals. 

Mr.  Reece.  How  long  are  the  records  in  those  more  voluminous 
cases?     Someone  stated,  I  believe,  that  they  ran  to  50,000  pages. 
Mr.  Davis.  We  had  one  of  50,000  pages. 
Mr.  Reece.  Fifty  thousand  pages ;  yes. 

Mr.  Davis.  Fifty  thousand  pages  besides  the  exhibits.  That  in- 
volved the  basing-point  system. 

Mr.  Reece.  Those  records  are  typed.  Do  those  records  come  up  to 
the  Commission,  and  are  the  records  read  by  the  Connnission  ?  How- 
does  the  Commission  consider  the  record  ? 

Mr.  Davis.  Let  me  tell  you :  Going  back  a  little,  after  the  evidence 
is  all  concluded,  sometimes  the  Conmiission  reads  all  of  it  but  some- 
times we  do  not  and  cannot.  For  instance,  we  never  read  the  50,000 
pages  and  thousands  of  exhibits  in  that  case,  which  took  3  or  4  years 
to  try.  But  I  will  explain  to  you  what  we  did  do  and  tell  you  how  the 
procedure  took  place. 

After  all  that  evidence  was  concluded,  then  the  trial  examiner  had 
to  write  his  report  on  the  facts. 

Mr.  Sadowski.  Well,  Judge,  it  is  now  12  o'clock.    If  it  will  be  all 

right  with  you,  suppose  we  continue  this  after  2  o'clock  this  afternoon. 

1  see  that  we  are  going  to  get  into  quite  an  involved  discussion  liei'e 

probably,  and  we  might  be  able  to  do  it  better  if  we  have  a  little  lunch. 

Mr.  Davis.  All  right. 

Mr.  Reece.  Mr.  Chairman,  before  you  adjourn,  I  was  looking  over 
a  part  of  Mr,  Cassedy's  testimony  in  connection  with  which  he  filed 
copies  of  some  complaints,  which  the  Commission  issued. 

At  the  time  the  permission  was  given  to  make  those  complaints  a 
part  of  the  record,  the  committee  likewise  directed  that  copies  of  the 
stipulations  which  had  previously  been  drawn  up  in  those  or  com- 
parable cases  be  inserted  at  the  same  point  in  the  record. 

As  I  understand,  Mr.  Cassedy  did  not  have  authority  until  he  ob- 
tained it  from  the  Commission,  to  bring  them  up,  which  I  understand 
he  now  has,  and  I  am  now  bringing  this  up  so  that  they  will  be  put 
in  the  record  at  the  same  point, 

Mr.  Davis.  Those  are  all  the  records  that  he  presented, 
Mr.  Reece.  Sir? 

Mr.  Davis.  You  want  all  those  made  a  part  of  the  record  ? 
Mr.  O'Hara.  Judge,  I  think  the  stipulations  were  what  was  re- 
fei'red  to. 

Mr.  Reece.  In  each  of  those  cases,  as  I  understood,  stipulations 
had  been  drawn  up,  and  the  Commission  desired  that  copies  of  the 
stipulations  also  accompany  the  complaints  which  were  issued   in 
the  cases. 
That  would  be  agreeable,  would  it  not,  Judge  ? 
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Mr.  Davis.  You  want  the  complaints,  then,  too  ? 

Mr.  Cassedy.  The  comphiints  were  filed. 

Mr.  Reece.  We  have  the  complaints. 

j\Ir.  Kelley.  Those  cases  are  in  the  course  of  trial.  They  are  not 
completed.  The  Commission  has  formed  no  opinion  at  all,  rendered 
no  decision.  In  these  cases,  like  in  other  cases,  the  trial  will  be  com- 
pleted and  the  trial  examiner  will  write  his  report. 

Except  i6ns  will  be  filed.  There  will  be  briefs  filed  and  oral  argu- 
ment. Then  the  Commission  will  take  the  cases  under  advisement  and 
decide  them  on  the  record. 

Mr.  Reece.  But  the  stipulations  were  drawn  up  and  presented? 

Mr.  Kelley.  Piior  to  the  issuance  of  complaint,  yes. 

Mr.  Reece.  So  that  those  stipulations  could  be  made  a  part  of  the 
record  without  doing  any  grievance? 

"Mr.  Kelley.  Surely. 

United  States  of  America,  Before  Federal  Trade  Commission 

File  No.  1-14558 

In  the  Matter  of  Miles  Laboratories,  Inc.,  a  Corporation 

stipulation  as  to  the  facts  and  agreement  to  cease  and  desist 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act  (38  Stat.  717 ; 
as  amended  52  Stat.  Ill,  15  U.  S.  C.  A.,  Sec.  41),  the  Federal  Trade  Commission 
caused  an  investigation  to  be  made  of  the  methods,  acts,  and  practices  used  by 
Miles  Laboratories,  Inc.,  a  corporation,  in  commerce  as  defined  by  the  Act,  and 
from  such  investigation  has  reason  to  believe  that  the  aforesaid  corporation  has 
been  or  is  using  unfair  methods  of  competition  and  unfair  and  deceptive  acts 
and  practices  in  commerce  in  violation  of  the  provisions  of  said  Act. 

It  now  appearing  that  Miles  Laboratories,  Inc.,  is  willing  to  stipulate  as  to  the 
facts  and  enter  into  an  agreement  to  cease  and  desist  from  the  use  of  the  methods, 
acts,  and  practices  as  hereinbefore  set  forth  in  such  agreement,  and  that  the 
Federal  Trade  Commission  may  be  willing  to  accept  such  stipulation  and  agree- 
ment to  cease  and  desist  without  prejudice  to  its  right  to  issue  a  complaint  and 
institute  formal  proceedings  against  the  said  Miles  Laboratories,  Inc.,  if  at  any 
time  the  Commission  shall  deem  tliat  such  action  is  warranted ; 

It  IS  HEREBY  STIPULATED  by  and  between  the  Federal  Trade  Commission  and 
Miles  Laboratories,  Inc.,  that  the  following  is  a  true  statement  of  the  facts : 

Paragraph  One  :  Miles  Laboratories,  Inc.,  is  an  Indiana  corporation  with  its 
principal  place  of  business  in  the  city  of  Elkhart,  state  of  Indiana.  It  is  now 
and  for  some  time  past  has  been  engaged  in  the  sale  and  distribution  in  commerce 
between  and  amoi^  various  states  of  the  United  States  of  medicinal  prepara- 
tions, including  products  designated  "Dr.  Miles'  Nervine,"  "Dr.  Miles'  Nervine 
Tablets"  and  "Dr.  Miles'  Anti-Pain  Pills" ;  causing  such  preparations,  when  sold, 
to  be  shipped  from  its  place  of  business  in  the  state  of  Indiana  to  purchasers  in 
other  states.  At  all  times  herein  referred  to,  said  coi-poration  has  been  in  com- 
petition with  other  coriiorations  and  with  individuals,  firms,  and  partnershii^s 
likewise  engaged  in  the  sale  and  distribution,  in  interstate  commerce,  of  similar 
products. 

Paragraph  Two:  In  the  course  and  conduct  of  its  business  as  described  in 
Paragraph  One  hereof.  Miles  Laboratories,  Inc.,  in  connection  with  the  sale  and 
distribution  of  its  medicinal  preparations  in  commerce  as  defined  by  the  Federal 
Trade  Commission  Act,  has  disseminated  or  caused  to  be  disseminated  advertise- 
ments, by  means  of  the  United  States  mails  or  other  means  in  commerce,  as  defined 
by  the  Federal  Trade  Commission  Act,  for  the  purpose  of  inducing  or  which  were 
likely  to  induce,  directly  or  indirectly,  the  purchase  thereof ;  and  has  disseminated 
or  caused  to  be  disseminated  advertisements  by  various  means  for  the  purpose  of 
inducing  or  which  were  likely  to  induce,  directly  or  indirectly,  the  purchase 
thereof  in  commerce  as  defined  by  the  Federal  Trade  Commission  Act.  Certain 
advertisements,    contained    in    a   publication    designated    ''Miles    New    Weather 
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Almanac  and  Hand  Book  of  Valuable  Information"  and/or  other  publications  hav- 
ing interstate  circulation,  include  statements  to  the  effect  that  the  use  of  Dr. 
Miles'  Nervine  and/or  Dr.  Miles'  Nervine  Tablets  is  indicated  for  functional  nerv- 
ous disurbances,  nervous  headache,  nervous  irritability  and  excitability,  sleep- 
lessness and  restlessness ;  and  that  "Dr.  Miles'  Anti-Pain  Pills  were  made  for 
those  who  occasionally  suffer  from  distress  of  Headache,  Neuralgia,  Muscular  or 
Periodic  Pains."  The  cartons  or  containers  in  which  such  preparations  presently 
are  or  recently  have  been  packaged  bear  the  following  statements  or  representa- 
tions : 

De.  Miles'  Nekvine 

active  ingredients 

Each  Teaspoonful  ( Vs  oz. )  Contains  : 

Sodium  Bromide 4i/^  gr. 

Potassium    Bromide 4i/^  gr. 

Ammonium   Bromide V2  gr. 

(Non-Alcoholic)  • 

A  Sedative 

For  the  following  Functional  Nervous  Disturbances :  Nervous  Headache 
Nervous  Irritability  and  Excitability  Sleeplessness  and  Restlessness. 

Adult  Dose. — 1  teaspoonful  in  Yz  glass  of  water.  Repeat  in  1  hour  if 
necessary  but  do  not  exceed  3  teaspoonfuls  in  24  hours. 

Caution. — Do  not  exceed  recommended  dosage,  nor  give  to  children.  Over- 
dosage or  habitual  use,  or  use  in  the  presence  of  kidney  disease  may  be  dan- 
gerous. If  skin  rash  appears  discontinue  use.  If  symptoms  persist,  see 
your  physician. 

Dr.  Miles'  Nervine  Tablets 

an  effeevesce2srt  sedative 

Each  tablet  contains  : 

Sodium  Bromide 4'^  gr. 

Potassium    Bromide 4V2  gr. 

Ammonium    Bromide ^  gr. 

Sodium  Bicarbonate 
Citric  Acid 
A  Sedative  For  the  Following  Functional  Nervous  Disturbances :  Nervous 
Headache,    Sleeplessness    and    Restlessness    Nekvous    Ieritabiuty    and 
Excitability. 

Adult  dose. — 1  tablet  dissolved  in  a  glass  of  water.  Repeat  in  1  hour  if 
necessary  but  do  not  exceed  3  tablets  in  24  hours. 
Tablets  must  always  be  dissolved  in  water  before  taking. 
Caution. — Do  not  exceed  recommended  dosage,  nor  give  to  children.  Over- 
dosage or  habitual  use,  or  use  in  the  presence  of  kidney  disease  may  be 
dangerous.  If  skin  rash  appears  discontinue  use.  If  symptoms  persist,  see 
your  physician. 

Dr.  Miles'  Anti-Pain  Pills 

ACTIVE  ingredients 

Each  tablet  contains : 
Acetanilid  2  Grains. 
Tinct.  Capsicum. 
Caffeine. 
For  the  Relief  of  Simple  Headache  and  Neuralgia,  Pain  Caused  by 
Tooth  Extraction,  Functional  Menstrual  Pains. 

Dose. — 1  tablet  swallowed  or  chewed,  followed  by  water.  If  not  relieved, 
repeat  after  interval  of  3  hours.  Do  not  exceed  2  tablets  in  any  24  hours. 
Not  For  Use  by  Children. 

Caution. — This  preparation  is  for  relief  of  occasional  pain;  not  for  con- 
tinuous use.     Do  not  exceed  recommended  dosage.     Continuous  use  may 
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result  in  serious  effects.  If  pain  is  unusual  in  character  or  recurs  fre- 
quently, see  your  physician.  Miles  Laboratories,  Inc.,  Elkhart,  Indiana, 
U.  S.  A. 
As  a  matter  of  fact,  the  products  designated  Dr.  Miles'  Nervine  and/or  Dr. 
Miles'  Nervine  Tablets  should  not  be  used  in  excess  of  the  dosage  recommended 
and  such  excessive  use  may  be  dangerous,  causing  mental  derangement  and/or 
skin  eruptions,  and  should  not  be  taken  by  or  administered  to  children.  The 
"caution"  appearing  on  the  containers  in  which  such  products  are  packaged  fails 
to  include  a  warning  to  the  effect  that  the  repeated  or  excessive  use  of  said 
drugs  may  result  in  mental  derangement.  The  product  designated  Dr.  Miles' 
Anti-Pain  Pills  should  not  be  used  in  excess  of  the  dosage  recommended  and  such 
excessive  use  may  be  dangerous,  causing  collapse  and/or  dependence  upon  the 
drug,  and  should  not  be  taken  by  or  administered  to  children ;  and  the  "caution" 
appearing  on  the  containers  in  which  such  product  is  packaged  fails  to  include 
a  warning  to  such  effect.  The  advertisements  contained  in  "Miles  New  Weather 
Almanac  and  Hand  Book  of  Valuable  Information"  and/or  other  publications 
having  interstate  circulation  and  disseminated  as  hereinabove  .set  forth  fail  to 
contain  warnings  or  cautionary  statements  pertaining  to  the  use  of  said  products. 
It  is  hereby  agreed  by  Miles  Laboratories,  Inc.,  that,  in  connection  with  the 
sale  and  distribution  of  its  products  in  commerce  as  defined  by  said  Act,  or  the 
advertising  thereof  by  the  means  and  in  the  manner  above  set  forth,  it  will  forth- 
with cease  and  desist  from : 

(a)  Disseminating  any  advertisement  pertaining  to  the  preparations  des- 
ignated Dr.  Miles'  Nervine  and/or  Dr.  Miles'  Nervine  Tablets  or  any  other 
preparation  of  substantially  the  same  properties,  whether  sold  under  such 
name  or  names,  or  any  other  name  or  names,  which  fails  clearly  to  reveal 
that  said  preparation  or  preparations  should  not  be  used  in  excess  of  the 
dosage  recommended,  that  such  excessive  use  may  be  dangerous,  causing 
mental  derangement  and/or  skin  eruptions,  and  that  they  should  not  be 
taken  by  or  administered  to  children :  Provided,  however,  that  if  the  direc- 
tions for  the  use  of  each  of  said  preparations,  whether  appearing  on  the 
label,  in  the  labeling,  or  in  both  label  and  labeling,  contain  adequate  and 
specific  warnings  of  its  potential  danger  to  health  as  aforasaid,  said  adver- 
tisement need  contain  only  the  cautionary  statement :  Caution,  use  only  as 

DIRECTED  : 

(b)  Disseminating  any  advertisement  pertaining  to  the  preparation  des- 
ignated Dr.  Miles'  Anti-Pain  Pills  or  any  other  preparation  of  substantially 
the  same  composition  or  possessing  substantially  the  same  properties, 
whether  sold  under  such  name  or  any  other  name  or  names,  which  fails 
clearly  to  reveal  that  said  preparation  should  not  be  used  in  excess  of  the 
do.sage  recommended,  that  such  excessive  use  may  be  dangerous,  causing 
collapse,  and/or  dependence  upon  the  drug,  and  that  it  should  not  be  taken 
by  or  administered  to  children :  Provided,  however,  that  if  the  directions 
for  the  use  of  such  preparation,  whether  appearing  on  the  label,  in  the 
labeling,  or  in  both  label  and  labeling,  contain  adequate  and  specific  warn- 
ings of  its  potential  danger  to  health  as  aforesaid,  said  advertisement  need 
contain  only  the  cautionary  statement :  Caution,  use  only  as  directed. 

It  is  also  stipulated  and  agreed  that  if  the  said  Miles  Laboratories,  Inc., 
should  ever  resume  or  indulge  in  any  of  the  aforesaid  methods,  acts  or  practices 
which  it  has  herein  agreed  to  discontinue,  or  in  the  event  the  Commission 
should  issue  its  complaint  and  institute  formal  proceedings  against  the  respondent 
as  provided  herein,  this  stipulation  as  to  the  facts  and  agreement  to  cease  and 
desist,  if  relevant,  may  be  received  in  such  proceedings  as  evidence  of  the  prior 
use  by  the  respondent  of  the  methods,  acts  or  practices  herein  referred  to. 

Witness  the  following  signature  this day  of ,  19__. 

Miles  Laboratories,  Inc., 
By 

(Title) 
Federal  Trade  Commission, 

By ,  Chairman. 

Approved : 

Federal  Trade  Commission, 
By  Otis  B.  Johnson,  Secretary. 
85257—46 27 
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United  States  of  Amekica  Before  Fedp:ral  Trade  Commission 

File  No.  1-16535 

In  the  Matter  of  Capudine  Chemiciax,  Company,  a  Corporation,  Raleigh, 

North  Carolina 

stipulation  as  to  the  facts  and  agreement  to  cease  and  desist 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act  (38  Stat.  717 ; 
as  amended  52  Stat.  Ill;  15  U.  S.  C  A.  See.  41),  the  Federal  Trade  Commission 
caused  an  investigation  to  be  made  of  the  acts  and  practices  used  by  Capudine 
Chemical  Company,  a  corporation,  in  commerce,  as  defined  by  tlie  Act,  and  from 
such  investigation  has  reason  to  believe  that  the  aforesaid  Capudine  Chemical 
Company  has  been  and  is  using  unfair  and  deceptive  acts  and  practices  in 
connuerce  in  violation  of  the  provisions  of  said  Act. 

It  now  appearing  that  Capudine  Chemical  Company  is  willing  to  stipulate  as 
to  the  facts  and  enter  into  an  agreement  to  cease  and  desist  from  the  use  of  the 
acts  and  practices  as  hereinafter  set  forth  in  such  agreement,  and  that  the 
Federal  Trade  Commission  may  be  willing  to  accept  svich  stipulation  and  agree- 
ment to  cease  and  desist  without  prejudice  to  its  right  to  issue  a  complaint  and 
institute  formal  proceedings  against  the  said  Capudine  Chemical  Company,  if 
at  any  time  the  Conunission  shall  deem  that  such  action  is  warranted ; 

It  is  hereby  stipulated  by  and  between  the  Federal  Trade  Commission  and 
Capudine  Chemical  Company  that  the  following  is  a  true  statement  of  the  facts : 

Capudine  Chemical  Company  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  North  Carolina  with  its  principal  place  of  business 
located  in  the  City  of  Raleigh,  State  of  North  Carolina.  It  is  now  and  has 
been  for  more  than  one  year  last  past  engaged  in  the  business  of  offering  for 
sale  and  selling  a  preparation  known  as  "Capudine",  "Hicks  Liquid  Capudine", 
"Hicks  Capudine  Liquid",  and  "Hicks  Capudine".  This  preparation  is  a  liquid 
and  each  dose  (two  teaspoonfuls  or  one-fourth  of  an  ounce)  contains  three  grains 
of  antipyrine  and  seven  and  one-half  grains  of  potassium  bromide.  It  is  alleged 
that  the  said  preparation  is  helpful  for  the  relief  of  headaches,  neuralgia,  muscular 
aches  due  to  colds,  simple  nervousness,  and  headaches  and  discomforts  due  to 
menstruation.  In  connection  with  its  use  the  said  Capudine  Chemical  Company 
has  caused  a  statement  to  be  printed  on  the  label  of  each  bottle  of  said  prepara- 
tion to  the  effect  that  not  more  than  two  doses  should  be  taken  during  any  one 
twenty-four  hour  period  ;  that  the  said  preparation  should  not  be  given  to  children  ; 
that  it  should  not  be  used  by  those  having  kidney  or  other  chronic  diseases 
and  that  its  use  should  be  discontinued  immediately  if  drowsiness  in  day  time, 
skin  rash  or  other  unusual  symptoms  occur ;  and  that  excessive,  frequent  or 
continued  use  may  result  in  serious  effects.  In  connection  with  the  sale  or 
offering  for  sale  thereof  the  said  Capudine  Chemical  Company  has  disseminated 
and  caused  to  be  disseminated  : 

(1)  by  United  States  mails,  and  in  commerce  as  defined  by  said  Act,  for 
the  purpose  of  inducing,  and  which  is  likely  to  induce,  directly  or  indii-ectly, 
the  purchase  of  the  said  commodity,  and 

(2)  by  other  means  for  the  purpose  of  inducing,  and  which  is  likely  to 
induce,  directly  or  indirectly,  the  purchase  in  commerce  of  said  commodity, 

certain  advertising  matter,  which  includes  statements  to  the  effect  that  the 
said  preparation  will  relieve  the  discomforts  of  headaches,  neuralgia,  muscular 
aches  due  to  colds,  headaches  and  discomforts  due  to  menstruation  and  as  a 
sedative  for  simple  nervousness. 

In  the  said  advertising  matter  disseminated  as  aforesaid,  the  said  Capudine 
Chemical  Company  failed  to  reveal   therein  the  material  fact  that  there  is  a 
risk  of  harm  in  the  use  of  said  preparation  as  hereinafter  more  fully  set  forth. 
The  said  Capudine  Chemical  Company  hereliy  admits  : 

That  the  said  preparation  should  not  be  used  in  excess  of  dosage  recom- 
mended ;  that  its  too  frequent  or  long  continued  use  may,  in  some  instances, 
cause  skin  eruptions  or  mental  derangement ;  and  that  it  should  neither  be 
taken  by  nor  administered  to  children. 
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It  is  hkukby  agreed  by  the  said  Capudine  Chemical  Company  tliat  in  the 
dissemination  of  advertising  by  tlie  means  and  in  the  maimer  above  set  out 
of  a  medicinal  preparation  now  designated  as  "Capudine",  "Hicks  Liquid  Capu- 
dine"', "Hidvs  Capudine  Licpiid"  and  "Hicks  Capudine",  or  any  otlier  preparation 
of  subsiantially  the  same  composition  or  possessing  substantially  tlie  same  proper- 
ties, whetlier  sold  under  tliose  names  or  any  other  names,  it  will  forthwitii  cease 
and  ilesisr  from  disseminating  any  advertisements  which  fail  to  reveal  that  the 
said  prejMiration  should  not  be  used  in  excess  of  the  dosage  recommended  ;  that 
its  freiiuent  or  long  continued  use  may  be  dangerous,  causing  skin  eruptions  or 
menial  derangement;  and  that  it  should  not  be  taken  by  nor  administered  to 
diildren ;  Provided  hoicever,  That  such  advertisements  need  only  contain  the 
statement :  "Caition.  use  only  as  directed",  if  and  when  the  directions  for 
use,  wherever  they  appear  on  the  label,  in  the  labeling,  or  in  both  label  and 
labeling,  contain  a  warning  or  caution  to  the  same  effect. 

The  said  Capudine  Chemical  Company  further  agrees  not  to  publish  or  cause 
to  be  published  any  testimonial  containing  any  representation  contrary  to  the 
foregoing  agreement. 

It  is  also  stipitlated  and  aokep:d  that  if  the  said  Capudine  Chemical  Com- 
pany should  ever  resume  or  indulge  in  any  of  the  aforesaid  acts  or  practices 
which  it  has  herein  agreed  to  discontinue,  or  in  the  event  the  Commission  should 
iss^ue  its  complaint  and  institute  formal  proceedings  against  the  said  Capudine 
Chemical  Company,  as  provided  herein,  this  stipulation  as  to  the  facts  and 
agreement  to  cease  and  desist,  if  relevant,  may  be  received  in  such  proceedings 
as  evidence  of  the  prior  use  by  Capudine  Cliemical  Company  of  the  acts  of 
practices  herein  refer i-ed  to. 

"Witness  the  following  signatures  this day  of ,  1942, 

Capudine  Chemical  CoMPAiNrr,. 
By 

Title  of  Officer 
By 

Title  of  Officer 
Fedebal  Trade  Commission, 
By , 

Chairman. 
Approved : 

Federal  Trade  Commission, 

By  Otis  B.  Johnson,  Secretary. 


United  States  of  A]merica  Before  Federal  Trade  Commission 

File  No.  1-16221 

In  the  Matter  of  Emerson  Drug  Company,  a  Corporation 

STIPULATION  AS  TO  THE  FACTS  AND  AGREEMENT  TO  CEASE  AND  DESIST 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commisison  Act  (38  Stat 
717;  as  amended  52  Stat.  Ill;  1.1  U.  S.  C.  A.  Sec.  41),  the  Federal  Trade  Com- 
mission caused  an  investigation  to  be  made  of  the  acts  and  practices  used  bv 
Emer.s-on  Drug  Company,  a  corporation,  in  commerce  as  defined  by  the  Act  and 
from  such  investigation  has  reason  to  loelieve  that  the  aforesaid  corporation 
has  been  or  is  using  unfair  and  deceptive  acts  and  practices  in  commerce  in 
violation  of  the  provisions  of  -said  Act. 

It  now  appearing  that  the  said  Emer.son  Drug  Company  is  willing  to  stipulate 
as  to  the  facts  and  enter  into  an  agreement  to  cease  and"^  desist  from  the  use  of 
the  acts  and  practices  as  hereinafter  set  forth  in  such  agi-eement.  and  that  the 
Federal  Trade  Commisi.son  may  be  willing  to  accept  such  stipulation  and  agree- 
ment to  cease  and  desist  without  prejudice  to  its  right  to  i.s.sue  a  complaint  and 


412  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

institute  formal  proceedings  against  the  said  Emerson  Drug  Company  if  at  any 
time  the  Commission  shall  deem  that  such  action  is  warranted ; 

It  is  hereby  stipulated  by  and  between  the  Federal  Trade  Commission  and 
Emerson  Drug  Company  that  the  following  is  a  true  statement  of  the  facts: 

Emerson  Drug  Company  is  a  corporation  having  Its  principal  place  of  business 
located  in  the  City  of  Baltimore,  State  of  Maryland.  It  is  now,  and  has  been 
for  more  than  one  year  last  past,  engaged  in  the  business  of  offering  for  sale  and 
selling  a  preparation  known  as  Bromo-Seltzer.  This  preparation  is  made  in 
the  form  of  crystals,  and  one  teaspoonful  (or  dose)  contains  2V2  grains  of 
acetanilid  and  5  grains  of  sodium  bromide.  It  is  alleged  that  the  said  prepara- 
tion is  helpful  for  the  relief  of  headaches,  neuralgia,  upset  stomach  and  as  a 
sedative  for  simple  nervousness.  In  connection  with  its  use  the  said  Emerson 
Drug  Company  has  caused  a  statement  to  be  printed  on  the  label  of  each  package 
of  the  said  preparation  to  the  effect  that  not  more  than  two  doses  should  be 
taken  during  any  one  twenty-four  hour  period ;  that  the  said  preparation  should 
not  be  given  to  children ;  that  it  should  not  be  used  by  those  having  kidney  or 
other  organic  diseases ;  and  that  frequent  or  continued  use  may  result  in  serious 
effects.  In  connection  with  the  sale  or  offering  for  sale  thereof,  the  said 
Emerson  Drug  Company  has  disseminated  and  caused  to  be  disseminated : 

(1)  by  United  States  mails,  and  in  commerce  as  defined  by  said  Act,  for 
he  purpose  of  inducing,  and  which  is  likely  to  induce,  directly  or  indirectly, 
the  purchase  of  the  said  commodity,  and 

(2)  by  other  means  for  the  purpose  of  inducing,  and  which  is  likely  to 
induce,  directly  or  indirectly,  the  purchase  in  commerce  of  said  commodity, 

certain  advertising  matter,  which  includes  statements  to  the  effect  tl'ut  the  said 
preparation  will  relieve  the  discomforts  of  headaches  and  neuralgia ;  ssettle  upset 
stomachs,  and  act  as  a  sedative  in  simple  nervousness. 

In  the  said  advertising  matter  disseminated  as  aforesaid,  the  said  Emerson 
Drug  Company  failed  to  reveal  therein  the  material  fact  that  there  is  a  risk  of 
harm  in  the  use  of  said  preparation,  as  hereinafter  more  fully  set  forth. 
The  said  corporation  hereby  admits : 
That   the   said  preparation   should   not  be  used   in   excess   of  the   dosage 
recommended ;  that  its  too  frequent  or  long  continued  use  may,  in  some 
instances,  cause  dependence  upon  the  drug,  skin  eruptions  or  mental  derange- 
ment ;  that  its  use  may  cause  collapse,  and  that  it  shoiild  neither  be  taken 
by  nor  administered  to  children. 
It  is  hereby  agreed  by  the  said  Emerson  Drug  Company  that  in  the  dissem- 
ination of  advertising,  by  the  means  and  in  the  manner  above  set  out,  of  a 
medicinal  preparation  now  designated  Bromo-Seltzer,  or  of  any  other  preparation 
of  substantially  the  same  composition  or  possessing  substantially  the  same  prop- 
erties, whether  sold  under  that  name  or  any  other  name,  it  will  forthwith  coase 
and  desist  from  disseminating  any  advertisements  which  fail  to  reveal  that  the 
said  preparation  should  not  be  used  in  excess  of  the  dosage  recommended;  that 
its  frequent  or  long  continued  use  may  be  dangerous,  causing  dependence  upon 
the  drug,  skin  eruptions  or  mental  derangement ;  that  its  use  may  cause  col- 
lapse ;  and  that  it  should  not  be  taken  by  nor  administered  to  children :  Pro^ 
vided,  Jiotvever,  that   such  advertisements   need  only  contain   the   statement : 
"Caution,  use  only  as  directed,"  if  and  when  the  directions  for  use,  wherever 
they  appear  on  the  label,  in  the  labeling  or  in  both  label  and  labeling,  contain  a 
caution  or  warning  to  the  same  effect. 

The  said  Emerson  Drug  Company  further  agrees  not  to  publish  or  cause  to  be 
published  any  testimonial  containing  any  representation  contrary  to  the  fore- 
going agreement. 

It  is  also  stipulated  and  agreed  that  if  the  said  Emerson  Drug  Company 
should  ever  resume  or  indulge  in  any  of  the  aforesaid  acts  or  practices  which 
it  has  herein  agreed  to  discontinue,  or  in  the  event  the  Commission  should 
issue  its  complaint  and  institute  formtil  proceedings  against  the  said  Emerson 
Drug  Company,  as  provided  herein,  this  stipulation  as  to  the  facts  and  agreement 
to  cease  and  desist,  if  relevant,  may  be  received  in  such  proceedings  as  evidence 
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of  the  prior  use  by  Emerson  Drug  Company  of  the  acts  or  practices  herein  re- 
ferred to.  I 
Witness  the  following  signatures  this day  of  — ,  1942. 

Emerson  Drug  Company, 

By ,  President. 

By ,  Secretary. 


Approved : 


Federat.  Trade   Commission, 
By ,  Chairman. 

Federal  Trade  Commission, 
By  Otis  B.  Johnson,  Seci'etary. 


United  States  of  America  Before  Federal  Tr.ade  Commission 

File  No.  1-13863 

In  the  Matter  of  T.  M.  Stanback,  Ada  Stanback,  Fred  J.  Stanback,  Et.is^abeth 
C.  Stanback,  Wachovia  Bank  &  Trust  Company  of  Winston-Salem,  North 
Carouna,  Trustees  for  T.  IM.  Stanback,  Jr.,  C.  W.  Stanback,  Fred  J.  Stan- 
back, Jr.,  Nancy  Jean  Stanback,  Copartners,  Trading  as  Stanback  Com- 
pany, Ltd. 

stipul,\tion  .as  to  the  facts  and  agreement  to  cease  and  desist 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act  (38  Stat. 
717.  as  amended,  G2  Stat.  Ill;  15  U.  S.  C.  A.,  sec.  41),  the  Federal  Trade  Com- 
mission caused  an  investigation  to  be  made  of  the  methods,  acts,  and  practices 
used  by  T.  M.  Stanback,  Ada  Stanback,  Fred  J.  Stanback,  Elizabeth  C.  Stanback, 
Wachovia  Bank  &  Trust  Company  of  Winston-Salem,  North  Carolina,  trustees 
for  T.  M.  Stanback.  Jr.,  C.  W.  Stanback,  Fred  J.  Stanback,  Jr.,  Nancy  Jean  Stan- 
back, copartners,  trading  as  Stanback  Company,  Ltd.,  in  commerce  as  defined 
by  the  Act,  and  from  such  investigation  has  reason  to  believe  that  the  aforesaid 
individuals  and  the  aforesaid  Wachovia  Bank  &  Trust  Company  of  Winston- 
Salem,  North  Carolina,  are  using  unfair  methods  of  competition  and  unfair 
and  deceptive  acts  and  practices  in  commerce  in  violation  of  the  provisions  of 
said  Act. 

It  now  appearing  that  T.  M.  Stanback,  Ada  Stanback,  Fred  J.  Stanbacik, 
Elizabeth  C.  Stanback,  Wachovia  Bank  &  Trust  Company  of  Winston-Salem, 
North  Carolina,  trustees  for  T.  M.  Stanback,  Jr.,  C.  W.  Stanback.  Fred  J.  Stan- 
back, Jr.,  Nancy  Jean  Stanback,  are  willing  to  stipulate  as  to  the  facts  and  enter 
into  an  agreement  to  cease  and  desist  from  the  use  of  the  methods,  acts,  and 
practices  as  hereinafter  set  forth  in  such  agreement,  and  that  the  Federal  Trade 
Commission  may  be  willing  to  accept  such  stipulation  and  agreement  to  cease  and 
desist  without  prejudice  to  its  right  to  issue  a  complaint  and  institute  formal 
proceedings  against  the  said  T.  M.  Stanback,  Ada  Stanback,  Fred  J.  Stanback, 
Elizabeth  C.  Stanback,  Wachovia  Bank  &  Trust  Company  of  Winston-Salem, 
North  Carolina,  trustees  for  T.  M.  Stanback,  Jr.,  C.  W.  Stanback,  Fred  J.  Stan- 
back, Jr.,  Nancy  Jean  Stanback,  if  at  any  time  the  Commission  shall  deem  that 
such  action  is  warranted ; 

It  is  hereby  stipulated  by  and  between  the  Federal  Trade  Commission  and 
T.  M.  Stanback,  Ada  Stanback,  Fred  J.  Stanback,,  Elizabeth  C.  Stanback, 
Wachovia  Bank  &  Trust  Company  of  Winston-Salem,  North  Carolina,  trustees 
for  T.  M.  Stanback,  Jr.,  C.  W.  Stanback,  Fred  J.  Stanback,  Jr.,  Nancy  Jean 
Stanback,  that  the  following  is  a  true  statement  of  the  facts : 

Paragraph  One:  Stanback  Company,  Ltd.,  is  the  trade  name  under  which  the 
following  individuals  conduct  business  at  Salisbury,  North  Carolina :  T.  M.  Stan- 
back ;  Ada  Stanback ;  Fred  J.  Stanback ;  Elizabeth  C.  Stanback ;  Wachovia  Bank 
&  Trust  Company  of  Winston-Salem,  North  Carolina,  trustees  for  T.  M.  Stanback, 
Jr..  C.  W.  Stanback,  Fred  J.  Stanback,  Jr.,  Nancy  Jean  Stanback. 

The  business,  in  which  the  said  copartners  are  now  and  for  a  number  of  years 
last  past  have  been  engaged,  consists  of  the  manufacture  of  a  preparation  in- 


414  AMEND   FEDERAL   TRADE   COMMISSION   ACT 

tended  to  be  used  for  the  relief  of  certain  aches  and  pains  and  of  the  sale  of 
said  preparation  in  commerce  between  and  among  various  States  of  the  United 
States.  The  said  copartners  cause  and  have  caused  such  preparation,  when 
sold,  to  be  shipped  from  their  place  of  business  in  the  State  of  North  Carolina 
to  purchasers  thereof  located  in  a  State  or  States  other  than  North  Carolina. 
They  are  now  and  at  all  times  herein  referred  to  have  been  engaged  in  comx)eti- 
tion  with  other  partnerships  and  with  individuals,  firms,  and  corporations  like- 
wise engaged  in  the  sale  of  preparations  intended  for  similar  uses  in  interstate 
commerce. 

Paragraph  two  :  In  the  course  and  conduct  of  business  as  described  in  Para- 
graph One  hereof,  the  afoi-esaid  copartners,  trading  as  Stanback  Company,  Ltd., 
have  disseminated  and  caused  to  be  disseminated — 

(1)  by  United  States  mails,  and  in  commerce,  as  defined  by  said  Act,  for 
the  purpose  of  inducing,  and  which  is  likely  to  induce,  directly  or  indirectly, 
the  purchase  of  the  preparation,  and 

(2)  by  other  means  for  the  purpose  of  inducing,  and  which  is  likely  to 
induce,  directly  or  indirectly,  the  purchase  in  conmiei'ce  of  said  preparation, 

certain  advertising  and  printed  matter  recommending  the  use  of  the  preparation 
by  prospective  piu-chasers,  and  which  advertising  and  printed  matter  has  failed 
to  reveal  therein  the  material  fact  that  there  is  a  risk  of  harm  in  the  use  of  said 
preparation   as  hereinafter  set  forth. 

The  said  copartners  hereby  admit  that  the  said  preparation  should  not  be  used 
in  excess  of  the  dosage  recommended,  since  such  use  may  cause  dependence  upon 
the  drug,  skin  eruptions,  mental  derangement,  or  collapse,  and  that  it  should 
not  be  taken  by,  or  administered  to.  children. 

The  aforesaid  advertising  and  printed  matter  represented  the  Stanback  prepa- 
ration to  be  "different,"  "the  only  preparation  wherein  you  get  the  right  amount 
of  several  pain-relieving  ingredients  blended  together  in  these  proportions,"  "the 
finest,  fastest  headache  preparation  ever  used,"  "gentle  and  kind  to  your  system," 
"will  not  leave  you  jittery  and  upset  after  taking  it."  As  a  matter  of  fact,  there 
are  other  preparations  of  practically  identical  fornuila  which  are  being  and  for 
some  time  past  have  been  sold  on  the  competitive  market,  and,  therefore,  there 
is  no  proper  basis  for  the  claims  that  the  Stanback  preparation  is  either  different, 
the  only  preparation  of  its  kind,  or  the  finest  or  fastest  acting  headache  prepara- 
tion. Its  effect  upon  the  system  of  certain  individuals,  who  have  continuously 
used  the  preparation  over  a  long  period  of  time,  would  not  be  properly  described 
as  "gentle  and  kind"  and,  in  such  cases  of  long  continued  use  followed  by  a  cutting 
off  of  tlie  dosage,  it  would  leave  one  in  a  jittery  and  upset  condition. 

It  is  hereby  agreed  by  T.  M.  Stanback,  Ada  Stanback,  Fred  J.  Stanback,  Eliza- 
beth C.  Stanback,  and  Wachovia  Bank  &  Trust  Company,  trustee  for  T.  M.  Stan- 
back, Jr.,  C  W.  Stanback,  Fred  J.  Stanback,  Jr.,  and  Nancy  Jean  Stanback  that, 
in  connection  with  the  dissemination  of  advertising  by  the  means  and  in  the 
manner  above  set  out  of  the  preparation  designated  "Stanback,"  or  any  other 
preparation  of  substantially  the  same  composition  or  possessing  substantially  the 
same  properties,  whether  sold  under  that  name  or  any  other  name,  they  and  it 
and  each  of  them  will  cease  and  desist  forthwith  from  disseminating  any  adver- 
tisement which  fails  conspicuously  to  reveal  therein  that  the  said  preparation 
should  not  be  used  in  excess  of  the  dosage  recommended,  since  such  use  may 
cause  dependence  upon  the  drug,  skin  eruptions,  mental  derangement,  or  collapse, 
and  that  it  .should  not  be  taken  by,  or  administered  to,  children;  ProvTDE3>,  how- 
ever, that  such  advertising  need  contain  only  the  statement : 

"Caution  :  Use  only  as  directed." 

if  and  when  the  directions  for  use,  wherever  they  appear  on  the  label,  in  the 
labeling,  or  in  both  the  label  and  labeling,  contain  a  caution  or  warning  to  the 
same  effect. 

The  said  copartners  and  trustees  also  agree  to  cease  and  desist  from  stating 
or  representing  in  the  aforesaid  advertising,  or  by  other  means,  that  the  said 
preparation  is  "different"  or  "the  finest  or  fastest  acting."  They  and  it  also 
agree  to  cease  and  desist  from  the  use  in  said  advertising  of  any  statement  or 
representation  which  tends  or  may  tend  to  convey  the  belief  to  prospective  con- 
simiers  that  the  effect  of  the  use  of  said  preparation  upon  the  system  of  the 
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user  will  be  "gentle  and  kind"  or  will  not  leave  the  user  "jittery  and  upset"  in 
those  eases  where  the  said  product  has  been  used  too  frequently  or  excessively 
over  a  long  period  of  time. 

It  is  also  stipulated  and  agreed  that  if  the  said  T.  M.  Stanback,  Ada  Stan- 
back,  Fred  J.  Stanback,  Elizabeth  C.  Stanback,  and  Wachovia  Bank  &  Trust 
Company,  trustee  for  T.  M.  Stanback,  Jr.,  C.  W.  Stanback,  Fred  J.  Stanback,  Jr., 
and  Nancy  Jean  Stanback,  should  ever  resume  or  indulge  in  any  of  the  afore- 
said methods,  acts,  or  practices  which  they  have  herein  agreed  to  discontinue, 
or  in  the  event  the  Commission  should  issue  its  complaint  and  institute  formal 
proceedings  against  the  respondents  as  provided  herein,  this  stipulation  as  to 
the  facts  and  agreement  to  cease  and  desist,  if  relevant,  may  be  received  in  such 
proceedings  as  evidence  of  the  prior  use  by  the  respondents  of  the  methods,  acts, 
lOr  practices  herein  referred  to. 

Witness  the  following  signatures  this day  of ,  19 — . 

T.  M.  Stanback, 
Ada  Stanback, 
Fred  J.  Stanback, 
Elizabeth  C.  Stanback. 

Wacho\t:a  Bank  &  Trust  Company, 
By ,  Tr^tstee. 

For  T.   M.    Stanback,   Jr., 
C.  W.  Stanback, 
Fred  J.  Stanba<-k,  Jr., 
Nancy  Jean  Stanback. 

Federal  Trade  Commission, 
By ,  Chairman. 


Approved : 


Federal  Trade  Commission, 
By  Otis  B.  Johnson,  Secretary. 


Mr.  Sadowski.  All  right.  The  committee  will  stand  in  recess  un- 
til 2  o'clock. 

(Whereupon  at  12:  10  p.  m.,  the  committee  recessed  until  2  p.  m., 
same  day.) 

AFTERXOOX    SESSION 

(Reconvened  at  2 :  30  p.  m.) 

Mr.  Sadowski.  The  committee  will  be  in  order. 

Mr.  Cassedy? 

Mr.  Cassedy.  Mr.  Chairman,  before  you  proceed,  I  have  copies  of 
the  stipulations  in  four  cases  that  I  was  requested  to  bring  for  the 
benefit  of  the  committee. 

I  did  not  do  this  during  my  testimony,  because  I  was  not  authorized 
to  do  so  by  the  Commission.  We  have  a  statute  in  our  act  that  pro- 
hibits the  disclosure  of  any  information  until  authorized  by  the  Com- 
mission. 

But  I  have  now  been  authorized,  and  I  have  the  stipulations  here 
vrith  me  to  present  to  the  committee. 

Mr.  Sadowski.  Very  well. 

Mr.  Davis.  Mr.  Chairman,  I  suggest  that  those,  instead  of  going 
into  my  statement,  go  into  Mr.  Cassedy's  statement. 

Mr.  IIeece.  That  is  right. 

Mr.  Sadowski.  That  will  be  placed  in  the  record  at  the  same  point 
where  the  complaints  appear. 

Mr.  Davis.  ^Ir.  Chairman,  are  you  ready  for  me  to  proceed? 

Mr.  Sadowski.  Yes. 
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STATEMENT  OF  HON.  ERWIN  DAVIS— Resumed 

Mr.  Davis.  When  I  was  givinjy  the  figures  on  the  cases  that  had 
been  stipulated,  I  forgot  to  mention  a  memorandum  from  the  Chief 
of  our  Records  Division,  giving  the  number  from  March  21,  1938,  to 
February  21,  1946,  the  period  since  the  enactment  of  the  Wheeler-Lea 
amendment. 

It  shows  during  that  period  1,964  stipulations  were  successfully 
negotiated  by  the  chief  trial  examiner.  I  had  already  giA^en  those 
facts.  The  radio  and  periodical  division  had  negotiated  1,222;  mak- 
ing a  total  of  3,186  stipulations  since  the  enactment  of  the  Wheeler-Lea 
amendment. 

Now,  Mr.  Chairman,  and  gentlemen,  about  the  time  of  adjournment, 
I  was  asked  by  Congressman  Reece  if  we  commissioners  read  that 
entire  record  in  the  cement  case,  and  I  said  that  we  did  not. 

There  were  50,000  pages,  a  greater  portion  of  which  was  introduced 
by  one  or  more  of  the  77  respondents  through  their  scores  of  attorneys. 

I  was  leading  up  to  an  explanation  of  our  procedure.  I  would  like 
to  take  that  up.  For  instance,  after  a  case  has  been  referred  to  a  trial 
examiner  for  the  taking  of  evidence,  and  after  he  has  completed  the 
taking  of  all  evidence  either  side  desires  to  present,  then  he  prepares 
a  report  of  the  facts. 

That  report  is  served  upon  counsel  for  the  respondent  and  the 
Commission.  Then  they  are  permitted  to  file  exceptions,  any  excep- 
tions they  wish  to  make  to  the  report,  either  as  to  some  inclusion  or 
some  exclusion  of  testimony. 

Now,  generally  speaking,  after  the  conclusion  of  the  taking  of  evi- 
dence, the  trial  examiner  asks  the  attorneys  for  both  sides  if  they  wish 
to  submit  any  recommended  findings.  Then  he  takes  those  and  con- 
siders them  in  formulating  his  own  report. 

Rule  20  provides  as  follows : 

Tlie  trial  examiner  shall,  as  soon  as  practicable,  and  not  later  than  30  days 
after  receipt  by  him  of  the  complete  stenographic  transcript  of  all  testimony  and 
all  exhibits  in  the  proceeding,  make  his  report  upon  the  facts,  conclusions  of  fact, 
conclusions  of  law,  and  recommendation  for  appropriate  action  by  the  Com- 
mission. 

A  copy  of  such  report  shall  fortliwith  be  served  upon  each  attorney  for  the 
Commission  and  upon  each  attorney  for  respondents,  and  upon  each  respondent 
not  represented  by  counsel. 

After  they  get  through  with  their  report  on  the  facts,  then  both  sides 
file  their  briefs.  First  the  Commission  attorney  files  his  brief,  and 
then  the  counsel  for  the  respondent  files  his  brief. 

Then  if  either  side  asks  for  an  oral  argument,  the  Commission  in- 
variably gi'ants  it,  an  argument  before  the  Commission  at  a  public 
hearing. 

By  the  way,  I  want  to  say  in  that  connection,  gentlemen,  that  we  do 
not  have  any  star-chamber  proceedings.  All  of  the  evidence  is  taken 
at  public  hearings.  Anybody  can  be  present  who  wants  to  be.  And 
all  of  the  hearings  before  the  Commission  are  in  our  hearing  room  and 
anybody  and  everybody  can  attend  them  who  desire  so  to  do. 

Now,  after  all  of  this  the  Commission  holds  a  final  hearing,  at  which 
time  it  also  passes  upon  any  exceptions  to  testimony  in  tlie  event  either 
side  desires  to  ap[)eal  from  tlie  action  of  the  trial  examiner,  they  are 
briefed  and  heard  at  the  same  time. 
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When  it  is  all  heard,  we  pursue  the  same  course  that  they  do  in 
courts.  The  Director  of  the  Docket  Section  assigns  cases  to  the  Com- 
missioners, in  order.  They  are  not  picked  out  or  anything  of  that 
kind.  The  Commissioner  studies  the  case  and  the  briefs  and  every- 
thing involved  in  it  and  then  makes  a  written  report  to  the  Commis- 
sion, in  which  he  makes  a  recommendation,  either  for  an  order  or  for 
dismissal,  or  for  an  order  to  this  extent,  or  whatever  their  recom- 
mendation is. 

Then  the  entire  Commission  takes  it  up  and  after  thorough  dis- 
cussion, et  cetera,  they  finally  decide  on  wliat  they  want  to  do.  Now, 
if  and  when  an  order  to  cease  and  desist  is  directed,  which  is  the  most 
that  we  can  do,  as  I  have  explained  before;  I  want  to  explain  that  we 
have  three  of  our  ablest  attorneys  who  are  legal  consultants  of  the 
Commission.  They  do  not  have  a  thing  to  do  with  the  direction  of  the 
complaint,  with  the  investigation  of  the  case,  the  trial  of  the  case,  or 
any  thing  at  all.  They  are  absolutely  detached  from  everything  from 
everything  that  has  been  done. 

Now,  not  before  but  after  we  have  made  a  decision,  then  we  refer 
the  record  to  these  legal  consultants  to  prepare  a  finding  of  facts,  in 
which  tliey  set  out  all  the  salient  facts,  citing  to  the  transcript  numbers 
with  respect  to  each  item  found,  and  then  draft  an  order  accordingly. 

They  submit  that  back  to  the  Commission.  As  I  said,  we  are  in 
conference  every  morning  from  10  until  approximately  12 :  30,  and 
frequently  we  have  so  much  to  do  that  we  will  meet  in  the  afternoon. 

The  reason  we  refer  these  records  to  these  legal  consultants  is  be- 
cause it  would  be  physically  and  mentally  impossible  for  the  Com- 
mission to  read  all  of  these  transcripts. 

If  we  spent  24  hours  a  day,  that  still  could  not  be  done.  Because 
you  just  could  not  do  it,  and  then  we  have  so  much  other  work  to  do. 
We  have  jurisdiction  over  five  different  statutes.  But  I  want  to  say 
this :  The  Commission  reads  the  pleadings,  the  briefs,  the  report  of 
the  trial  examiner  in  which  each  side  of  course  raises  all  of  the  ques- 
tions they  are  relying  upon. 

Those  are  all  fully  discussed,  so  that  when  the  Commission  reads 
the  briefs  they  read  the  evidence  where  there  is  a  controversy  as  to 
what  the  facts  are. 

Because  in  their  briefs  where  they  discuss  the  testimony,  they  refer 
to  what  is  being  talked  about,  and  we  do  read  the  evidence  in  the  tran- 
script relating  to  controversial  questions. 

]\rr.  Reece.  When  you  reach  the  appropriate  point,  I  want  to  ask 
this  question.  Judge,  by  way  of  summary,  and  see  if  I  understand  cor- 
rectly this  procedure :  The  Commission  does  not  read,  the  reasons  for 
which  I  can  readily  understand,  the  complete  record  in  these  volum- 
inous cases.  The  case  comes  to  the  Commission  through  a  statement 
of  facts  by  the  examiner,  the  briefs  by  the  Commission  attorneys  and 
the  respondents'  attorneys,  or  the  respondent,  and  in  case  of  oral 
arguments,  by  arguments  before  the  Commission? 

Mr.  Davis.  In  addition  to  that  we  have  all  arguments  transcribed 
by  these  independent  reporters. 

Mr.  Reece.  Then,  as  you  state,  in  case  of  a  controversial  point  which 
is  in  disagreement  between  the  two  attornej^s,  the  Commission  reads 
that  ? 

Mr.  Da\t[s.  Checks  the  evidence  in  controversy. 
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Mr.  Reece.  Checks  the  evidence  in  controversy.  Now,  what  is  the 
difference  between  that  procedure  and  the  procedure  followed  by  an 
appellate  court  ? 

Mr.  Davis.  Well,  I  do  not  think  that  an  appellate  court  could  do 
nearly  that  much. 

Mr.  Reece.  I  am  not  referrino;  to  decisions  which  might  be  appealed 
from  the  Federal  Trade  Commission,  but  I  am  now  referring  to  the 
procedure  in  appellate  courts  generally ;  that  is,  the  procedure  which 
appellate  courts  follow  in  reaching  a  determination  on  a  case  which 
has  been  brought  before  them. 

The  two  procedures  are  quite  comparable,  it  would  seem;  is  that 
correct  ? 

Mr.  Davis.  Well,  yes;  I  should  say  so. 

Mr.  Reece.  That  is,  they  are  comparable  in  these  points :  The  ap- 
pellate court  does  not  read  all  of  the  record  of  evidence,  but  only  the 
evidence  relating  to  the  points  in  controversy  and  in  disagreement 
between  the  attorneys  on  the  two  sides. 

The  appeallate  court  does  not  see  the  witnesses,  and  those  two  con- 
ditions obtain  likewise  under  your  procedure  so  far  as  the  Commis- 
sion is  concerned,  it  would  seem. 

Mr.  Davis.  Yes.  But  with  respect  to  not  seeing  the  witnesses,  the 
transcript  in  the  case  sets  out  by  an  expert  reporter  every  question 
that  has  been  asked  and  every  answer  that  has  been  given,  everything 
that  occurs  there ;  and  about  the  only  thing  that  you  cannot  see  that 
you  could  see  if  the  witness  were  before  you  is  perhaps  any  change 
in  expression  or  color  or  something  of  that  kind. 

Of  course  as  far  as  that  is  concerned  we  ourselves  are  at  the  same 
disadvantage  that  any  appellate  court  is,  because  no  appellate  court 
confronts  the  witness  personally. 

But  our  trial  examiner,  who  is  an  absolutely  unbiased  official,  has 
liad  no  relation  whatever  to  the  case  except  when  he  goes  into  the 
trial  of  it,  does  of  course  see  them  and  makes  his  conclusions  and 
recommendations. 

Here  is  another  thing  that  I  want  to  speak  to  you  about,  with  re- 
spect to  that  cement  case.  When  we  referred  that  case  to  the  legal 
consultants,  it  took  one  of  our  consultants  6  months  solid  time  to  pre- 
pare the  finding  of  facts. 

Mr.  Reece.  Before  you  go  into  the  case,  if  I  may  ask  this  question, 
since  the  importance  of  the  trial  examiner  has  come  up  here  in  con- 
nection with  the  discussion  of  the  procedure,  does  the  Commission 
use  more  than  one  examiner  in  a  case? 

Mr.  Davis.  Not  if  it  can  be  avoided. 

Mr.  Reece.  If  it  cannot  be  avoided  ? 

Mr.  Davis.  Unless  it  is  by  agreement. 

Mr.  Reece.  Well,  if  it  cannot  be  avoided  and  is  not  by  agreement 
does  the  new  examiner  try  the  case  anew  ? 

Mr.  Davis.  We  only  had  one  case  go  to  the  courts. 

Mr.  Reece.  WasthattheBuchsbaumca.se? 

Mr.  Davis.  Yes.  The  trial  examiner  died  and  the  chief  trial  exam- 
iner appointed  another  man  to  take  his  place. 

Practically  always  the  respondents  have  agreed  for  good  cause 
for  there  to  be  a  cliange  in  the  trial  examiner,  but  in  this  case  they 
did  not.  They  refused  to  agree.  So  the  court  of  appeals  reversed  the 
Commission  because  they  did  not  try  the  case  anew. 
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The  Solicitor  General  has  applied  for  certiorari,  because  he  thinks 
it  is  distinctly  against  public  interest.  Suppose  after  taking  nearly 
all  the  evidence  in  that  cement  case,  with  large  expense  to  both  sides 
and  3  or  4  years'  time,  the  trial  examiner  had  died :  In  most  jurisdic- 
tions, in  my  State,  for  instance,  and  Mr.  Reece's  State,  we  have  an  act 
that  was  passed  to  brush  aside  all  technicalities,  where  it  still  appeared 
that  the  ends  of  justice  had  been  met.  But  at  any  rate  that  is  pending 
in  the  Supreme  Court.  AVe  will  have  to  wait  to  see  what  they  say  on 
it,  but  aside  from  that  it  was  our  general  policy  to  have  the  same  trial 
examiner  go  through  unless  the  other  side  agreed,  before  this  decision 
was  rendered. 

Mr.  Reeck.  Was  the  examiner  changed  in  the  Miles  case  or  one  of 
these  cases  which  are  now  pending? 

Mr.  Davts.  Mr.  Kelley  can  answer  that. 

Mr.  Kelley.  It  has  been  the  policy  of  the  Commission  not  to  switch 
examiners  for  a  matter  of  convenience,  but  sometimes  an  examiner 
gets  sick.  There  is  a  long  protacted  sickness.  In  this  Buchsbaum 
case,  the  examiner  died. 

Now,  the  Solicitor  General  has  asked  for  certiorari  in  that  case  to 
the  Supreme  Court.  Judge  Sparks  held  that  that  was  unconstitu- 
tional, on  the  question  of  the  examiner  dying,  and  that  the  case  would 
have  to  be  tried  de  novo  with  a  new  examiner. 

Putting  that  on  a  constitutional  ground,  a  long  while  ago  I  heard 
Judge  JNIilburn,  who  at  that  time  was  83  years  old,  turn  to  a  young 
lawyer  who  had  stated  that  he  would  stake  his  reputation  on  a  legal 
matter,  and  tell  liim  that,  "When  you  are  as  old  as  I  am,  you  will 
not  stake  your  reputation  on  a  legal  matter." 

But  if  that  is  unconstitutional.  Congress  cannot  even  change  it. 
Last  week,  Friday,  the  Interstate  Commerce  Commission  called  me, 
and  they  wanted  a  meeting  with  us  on  that  point.  When  I  told  them 
that  it  was  with  the  Solicitor  General,  and  that  he  had  asked  for  cer- 
tiorari, they  said  they  were  going  over  to  see  him.  That  would  affect 
their  Commission  very,  very  much.  They  go  much  farther  in  that 
connection  than  the  Federal  Trade  Commission. 

They  have  an  examiner  go  out,  and  he  makes  a  very  broad  trip, 
and  he  handles  10,  and  sometimes  15  and  20  matters,  and  when  he 
comes  back  to  Washington  he  does  not  write  the  report. 

Our  examiners  write  their  own  reports.  Over  at  the  ICC  they  have 
a  corps  of  experts  that  take  the  record  that  was  gathered  by  this  ex- 
aminer and  write  the  report.  That  is  why  that  and  other  departments 
of  the  Government  are  vitally  interested  in  this  case. 

As  I  say,  it  is  going  to  the  Supreme  Court,  and  I  have  not  the 
slightest  doubt  in  my  mind  that  what  was  done  was  not  unconstitu- 
tional, and  that  decision  of  Judge  Sparks  will  be  set  aside.  However, 
in  the  event  that  it  is  unconstitutional.  Congress  cannot  change  it,  and 
it  will  have  to  stand,  and  we  will  have  to  try  to  de  novo  every  case  where 
the  examiner  dies,  or  every  case  where  an  examiner  becomes  incapaci- 
tated. 

]\Ir.  Reece.  In  this  Miles  case,  if  that  is  the  one  I  have  in  mind,  in 
which  the  examiner  was  changed,  did  the  examiner  have  a  prolonged 
illness?  That  case  seems  to  have  been  pending  or  in  the  course  of  de- 
velopment for  a  considerable  period  of  time. 

INIr.  Kelley.  I  do  not  know.  But  it  does  seem  to  me  that  we  are 
presuming  that  there  is  something  wrong  about  it. 


420  '  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

I  do  not  think  there  is  anything  wrong  about  appointing  a  new 
examiner  where  one  dies.  Also  there  is  nothing  wrong  with  appoint- 
ing a  new  examiner  where  one  becomes  for  some  good  reason  not  able 
to  go  ahead, 

I  do  not  think  it  is  unconstitutional.  I  do  not,  however,  think  it  is 
good  policy  to  substitute  examiners  for  matters  of  convenience. 

Mr.  Reece.  I  notice  this  statement  here  in  the  decision  with  ref- 
erence to  the  Buchsbaum  case.  The  Commission  contends  that  what 
it  calls  the  marked  difference  between  the  functions  and  authority  of 
trial  judges  and  masters,  on  the  one  hand,  and  trial  exaniiners  on  the 
other,  precludes  the  application  of  the  rule  of  confrontation  in  the 
authorities  just  referred  to. 

Hence,  it  argues  that  the  findings  of  examiners,  being  advisory  only, 
there  is  not  present  in  their  findings  the  principal  consideration;  that 
is  to  say,  finality  of  fact  actual  which  requires  a  trial  de  novo  in  the 
event  of  death  or  disability  of  a  judge  or  a  master. 

Then  the  court  states  "We  think  this  does  not  meet  the  petitioner's 
contention." 

Mr.  Kelley.  Well,  all  I  can  say  is  that  I  have  to  very  fundamentally 
disagree  with  Judge  Sparks.  I  do  not  tliink  that  the  cases  which 
Judge  Sparks  cites  to  support  the  proposition  are  in  point  at  all. 
I  have  read  them.  All  I  can  say  is  that  the  Solicitor  General  has 
applied  to  the  Supreme  Court  for  certiorari,  and  I  hesitate  at  making 
any  prophecies,  but  I  firmly  believe  that  that  decision  of  Judge  Sparks, 
which  rests  upon  the  grounds  of  unconstitutionality,  I  do  not  think 
will  stand. 

Mr.  Reece.  I  am  not  sure  but  that  I  share,  at  least  in  some  measure, 
your  views  in  that  regard.  Judge,  but  whatever  the  ruling  of  the  court 
may  ultimately  be,  that  would  not  decide  the  question  which  we  are 
discussing  here  of  the  propriety  of  a  change,  except  where  necessary, 
and  then  possibly  as  to  whether  a  new  examiner  should  try  a  case 
de  novo. 

Mr.  Davis.  As  far  as  the  Federal  Trade  Commission  is  concerned, 
it  is  not  very  important.  It  is  true  that  once  in  a  while  an  examiner 
will  die.     Or  for  months  he  will  be  ill  and  unable  to  go  on. 

It  just  means  that  the  Commission  in  those  very  few  cases  will  have 
to  do  it  over  again. 

Mr.  Reece.  I  was  just  wondering  how  long  in  this  Miles  case ■ 

Mr.  Kelley.  But  with  respect  to  other  agencies  of  the  Government 
who  have  a  different  practice,  of  some  other  body  than  the  man  who 
tried  the  case  preparing  their  report,  it  will  make  a  big  difference. 

Mr.  Reece.  In  connection  with  the  Miles  case,  in  which  the  exam- 
iners were  changed,  I  was  just  wondering  how  long  a  delay  would  have 
occurred  to  have  waited  on  a  recovery  of  the  examiner,  and  I  have 
no  information  there. 

Mr.  Kelley.  That  I  do  not  know.  Frequently  we  try  to  save  ex- 
pense. And  when  an  examiner  goes  out  dometimes  we  will  have  him 
try  two  or  three  cases. 

Sometimes  a  respondent  will  want  a  delay,  or  sometimes  they  will 
want  to  go  on  sooner.  Frequently,  we  will  agree  with  the  counsel 
for  the  respondent  for  the  substitution  of  a  new  examiner. 

We  do  not  do  it  unless  they  want  it  done.     That  works  both  ways. 

Mr.  Davis.  And  when  that  is  done,  both  examiners  signi  the  report. 
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Mr.  O'Hara.  Judge,  could  I  ask  one  question  in  connection  with 
the  importance  of  this  matter  as  to  the  examiners :  Who  appoints  the 
examiners?     How  are  they  appointed? 

Mh.  Davis.  They  are  appointed  by  the  Chief  Trial  Examiner,  but 
approved  on  the  muiutes,  and  that  would  appear  on  the  minutes  of 
the  Commission  ? 

Mr.  O'Hara.  They  are  regular  employees  of  the  Government? 
That  is,  of  the  Commission  ? 

Mr.  Davis.  Oh,  yes,  regular  employees.  And  most  of  them  had  had 
years  of  experience.  We  always  undertook  to  get  high  class  attorneys 
and  practically  all  of  them  had  practiced  for  years  before  they  were 
appointed  by  the  Commission. 

Most  of  them  are  more  elderly  than  most  of  our  attorneys.  Practi- 
cally all  of  them  have  fine  backgrounds.  But  they  do  not  do  anything 
else. 

Now,  gentleman,  while  we  are  on  the  subject  of  a  finding  of  factj^ 
I  want  to  call  this  to  your  attention : 

Here  is  a  finding  of  facts  in  the  cement  case,  that  we  were  discussing, 
134  pages  in  the  finding  of  facts  alone,  not  the  transcript  but  the 
finding  of  facts. 

Here  is  another  in  the  National  Standard  Parts  Association  and 
others,  a  finding  of  facts  of  60-odd  pages. 

Here  is  another  one,  against  the  Rigid  Steel  Conduit  Association, 
in  which  the  finding  of  facts  covers  50  pages. 

Now,  I  want  to  call  your  attention  to  one  volume  of  the  "Federal 
Trade  Commission  Decisions."  This  is  No.  7.  All  of  our  decisions 
are  first  printed  in  the  ofl&cial  register,  as  well  as  our  stipulations  and 
other  orders. 

These  volumes  embrace  all  of  our  decisions  and  we  now  have  37 
volumes,  and  they  are  coming  out  3  and  4  a  year. 

So,  when  you  change  the  procedure  of  the  Federal  Trade  Com- 
mission you  change  and  destroy  for  many  practical  purposes  many 
decisions  and  impair  the  value  of  all  these  volumes. 

Now,  this  volume  has  the  entire  cement  case  in  it,  as  well  as  various 
otliers.     If  any  of  you  want  to  examine  it,  that  illustrates  the  matter. 

Mr.  Reece.  Judge,  the  outline  of  the  procedure  which  the  Com- 
mission follows  has  been  very  interesting  and  helpful  to  the  committee. 

Mr.  Daat:s.  Yes,  it  is  absolutely  in  point  with  the  bill. 

Mr.  Reece.  Now,  you  come  to  the  point  where  the  Commission 
renders  the  decision  in  a  case. 

Up  to  this  point,  in  what  way  would  the  enactment  of  H.  R.  2390 
cause  any  change  in  the  procedure  in  view  of  the  statement  that 
you  made  earlier  that  the  Commission  decides  a  case  on  the  prepon- 
derance of  the  evidence  ? 

Mr.  Davis.  Well,  I  surmised  that  the  purpose  of  the  bill  was  to  give 
the  respondent  another  avenue  of  escape.  Consequently,  he  will 
introduce  more  evidence,  cumulative  evidence  and  other  evidence  that 
may  or  may  not  be  relevant,  and  all  of  that,  and  in  the  same  way  the 
Commission  will  undertake  to  make  rebuttal  to  that. 

In  other  words,  when  it  is  going  to  be  tried,  on  appeal,  under  a 
different  rule,  of  course  that  is  so.  And  remember  this :  It  is  only 
a  small  percentage,  an  infinitesimal  percentage  of  the  people  who 
fight  to  continue  these  practices,  but  they  will  grab  at  straws. 
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They  will  do  all  they  can  to  clog  up  the  record,  hoping  perhaps  that 
the  courts  may  apply  the  doctrine  that  some  courts,  they  say,  do  or 
have  done — have  applied — and  that  is  that  the  preponderance  of  the 
evidence  refers  to  quantity,  numerical  value;  in  other  words,  the  one 
that  introduces  the  most  witnesses,  whether  they  knew  much  or  not. 
And  Dean  Stason  said  that  such  a  rule  was  unsound  and  he  indicated 
that  he  thought  there  was  danger  of  that  under  the  Reece  bill. 

Mr,  Reece.  You  evidently  misunderstood  the  purpose  of  my  ques- 
tion. 

Mr.  Davis.  No;  I  Itnew  what  your  question  was. 
Mr.  Reece.  My  question  was  based  upon  a  statement  in  the  Com- 
mission's letter  to  the  committee  in  wliich  it  is  stated  that  the  enact- 
ment of  the  bill  would  greatly  increase  the  volume  of  the  work  of  the 
Commission. 

Mr.  question  was:  Up  to  the  point  where  you  have  now  arrived, 
where  the  Commission  is  rendering  a  decision,  in  what  way  would  the 
enactment  of  H.  R.  2390  change  the  procedure  or  actions  of  the  Com- 
mission or  of  its  staff? 

Mr.  Davis.  Well,  as  I  have  told  you,  and  as  Dean  Stason  explained, 
and  as  anybody  who  is  familiar  with  the  subject  knows :  Suppose 
you  provide  that  it  had  to  be  shown  bej^ond  a  reasonable  doubt  in  the 
court  of  appeals  that  the  cease  and  desist  order  should   issue. 

Do  you  not  suppose  that  they  would  introduce  more  evidence,  go  to 
further  steps,  and  all  that,  when  they  were  fighting  ? 

Mr.  Reece.  Of  course  that  is  an  accepted  rule  in  criminal  procedure, 
but  not  in  civil  ]irocedure. 

Mr.  Da\t[S.  I  know,  but  let  me  tell  3^ou,  gentlemen  : 
It  is  a  difficult  proposition  for  the  Federal  Trade  Commission  and 
any  other  agency  acting  in  the  interests  of  the  public.  It  is  ahvays 
a  difficult  matter  to  get  their  cases  tried,  when  in  these  cases,  most 
of  which  are  litigated,  they  employ  the  ablest  lawyers  in  this  country. 
There  will  frequently  be  a  half  a  dozen  or  more  of  them,  to  our  one 
attorney.     They  are  fighting  every  inch  of  the  ground. 

They  are  raising  every  question  they  can  and  making  it  difficult 
to  protect  the  public  interest. 

Mr.  Reece.  But  the  question  of  appeal  does  not  come  up  until  after 
the  Commission  has  rendered  its  decision,  and  in  view  of  the  state- 
ment in  the  Commission's  letter  to  the  committee,  I  am  trying  to  ascer- 
tain in  what  way  the  enactment  of  this  amendment  to  the  act  would 
change  or  modify  your  procedure. 

Mr.  Davis.  Because  if  the  respondent  continues  introducing  a  lot  of 
testimony,  why  the  Commission's  attorney  would  undertake  to  do  so. 
And  there  is  no  question  about  that.  What  is  the  purpose  of  it  ?  The 
purpose  of  it  is  to  give  them  another  trial  de  novo  that  you  are  not 
applying  to  any  other  commission. 

That  does  not  apply  in  any  State  or  anywhere  else  so  far  as  I  Imow 
on  appeal.  It  is  contrary  to  policy  and  practice  and  common  sense,  in 
my  opinion,  to  give  an  appellate  court  the  right  to  try  the  issues 
de  novo. 

Mr.  Reece.  You  mean  on  the  record  ? 
Mr.  Davis.  Well,  I  mean  just  what  I  say. 

Mr.  Kelley.  What  the  Judge  means,  f  am  sure,  is  that  it  will  not 
change  the  method  and  it  will  not  change  the  procedure,  but  it  will 
decidedly  change  the  effect  all  the  way  through. 
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I  can  certainly  see  counsel  before  an  examiner  say : 

I  am  not  trying  this  case  for  you,  and  I  am  not  trying  this  case  for  the  Com- 
mission. I  am  making  my  record  here  for  tlie  circuit  court  of  appeals  who  is 
going  to  weigli  the  evidence.  And  you  dare  shut  out  tliat  testimony  on  the  ground 
that  it  is  cumulative,  and  I  will  get  you  reversed  by  the  circuit  court  of  appeals. 

Now,  you  are  getting  into  three  trials  de  novo,  you  might  say.  It 
does  not  change  the  method.  But  the  effect  of  that  amendment  is 
going  to  change  the  nature  and  the  character  of  the  testimony  from 
the  first  witness  to  the  last,  as  well  as  the  de  novo  trial  in  the  circuit 
court  of  appeals. 

You  cannot  get  away  from  it. 

Mr.  Davis.  Fiu'thermore,  the  complaint  and  the  finding  of  facts  and 
the  order  must  all  conform,  and  if  they  do  not  it  is  reversible  error  in 
the  circuit  court  of  appeals.  And  the  circuit  court  of  appeals  can  and 
does  reverse  the  Federal  Trade  Commission  on  many  things  that  in- 
volve legal  questions. 

Mr.  Reece.  That  brings  me  to  the  point  where  I  would  like  to  review 
a  question  that  I  propounded  to  Mr.  Wooden. 

Mr.  Davis.  I  tell  you,  Mr.  Chairman 

Mr.  Rekce.  Let  me  try  to  make  the  point. 

Mr.  Davis,  I  know,  but  you  have  taken  up  more  time  during  these 
hearings  than  everybody  else  put  together  and  I  do  not  think  that  is 
fair  to  the  Federal  Trade  Commission  to  have  to  reply  to  these  innu- 
merable things,  may  of  which  are  wholly  misleading,  and  many  of 
them  absolutely  false. 

Mr.  Reece.  That,  Judge,  is  one  man's  opinion,  and  such  statements 
by  you  do  not  disturb  me  in  the  least.  I  will  be  glad  to  come  back  to 
this  question  later  on,  since  you  referred  to  the  reversals,  I  wanted  to 
ask  this  question :  Have  the  courts  overruled  the  Commission  on  a 
question  of  fact  except  where  it  held  that  there  was  no  evidence  to! 
support  the  decision,  that  is,  the  findings  of  the  Commission,  such  as 
in  the  Carlay  case  and  some  of  the  other  cases  which  were  cited  here? 

Mr.  DA^'IS.  Well,  as  a  matter  of  fact 

Mr.  Reece.  I  propoitnded  that  question  in  advance  so  that  there 
would  be  an  opportunity  to  look  up  the  cases. 

Mr.  Kelley.  What  is  the  question  now? 

Mr.  Davis.  I  see  you  are  in  for  taking  up  all  of  our  time. 

Mr.  Reece.  I  feel  this  raises  a  rather  important  point. 

Mr.  Davis.  We  have  a  lot  of  important  things  to  say.  Of  course, 
Congressman  Reece,  we  do  not  expect  to  con\dnce  you  through  any 
answer  we  give,  but  we  would  like  to  have  an  opportunity  to  present 
our  case  to  the  other  members  of  the  Committee  and  make  a  record 
for  the  full  committee. 

Mr.  Reece.  That  is  what  you  want  to  do ;  then,  as  you  say  in  a  case 
where  there  is  a  right  of  appeal  you  are  making  a  record  for  appeal 
to  the  full  committee.     That  is  what  you  want  to  do,  is  that  right  ( 

INIr.  DA\as.  That  is  not  right. 

Mr.  Reece.  However,  getting  back  to  the  serious  question  I  pro- 
pounded; that  is,  Judge,  have  the  courts  overruled  the  Commission 
on  facts  except  where  the  court  held  at  the  same  time  that  there  was 
no  evidence  to  support  the  findings  of  the  Commission  such  as  the 
Carlav  case  and  two  or  three  others  which  we  have  cited  here? 
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Mr.  Kelley.  There  might  have  been  a  case  or  two,  or  maybe  three, 
where  on  some  minor  issue  there  might  have  been  no  evidence  at  all 
on  the  point. 

Let  me  finish. 

Of  course,  if  such  a  thing  slipped  through  on  some  minor  point  out 
of  so  many  cases,  if  in  that  case  it  was  appealed  to  the  court,  the  court 
would  set  that  order  aside. 

In  the  Carlay  case,  Judge  Lindley  set  that  order  aside  because  the 
court  did  not  think  that  the  evidence  measured  up  to  its  definition 
there  of  substantial  evidence.  I  do  not  know  what  I  am  going  to  do. 
I  think  Judge  Lindley  is  wrong. 

You  talk  about  there  not  being  any  evidence  in  that  case.  There  is 
not  only  evidence  in  that  case,  but  I  think  it  is  very,  very  substantial 
evidence.  So  do  the  Food  and  Drug  people  think  it  is  very  substan- 
tial. I  do  not  know  whether  I  am  going  to  ask  the  Commission  for  a 
certiorari  in  that  Carlay  case  or  not,  but  I  do  not  know  of  any  case,  and 
there  are  probably  a  very  few  cases  where  the  court  might  have  found 
on  some  minor  issues  there  was  not  any  evidence  in  the  record  to 
support  it 

Mr.  Davis.  No  substantial  evidence. 

Mr.  Kelley — that  is,  no  substantial  evidence. 

Do  I  answer  your  question  ? 

Mr.  Reece.  I  do  not  think  you  quite  understood  my  question. 
Judge.  You  answered  one  phase  of  the  question  that  I  had  in  mind  in 
asking  it,  but  my  question  was :  Do  you  know  of  any  cases  in  which  the 
appellate  court  ruled  adversely  to  the  Commission  on  a  matter  of 
fact  in  which  it  did  not,  at  the  same  time,  hold  that  there  was  no 
evidence  to  support  the  facts  ? 

Mr.  Kelley.  No.  Practically  all  of  our  cases  are  attacked  and 
attacked  vigorously  on  the  ground  that  there  is  no  evidence  or  that  the 
evidence  is  not  substantial.  Practically  all  of  those  cases  on  those 
grounds  were  decided  by  the  courts  adverse  to  the  respondents,  but  I 
would  not  want  to  say  that  out  of  the  hundreds  of  cases  that  there  was 
not  some  issue  in  some  of  the  cases  that  might  have  lacked  substantial 
evidence.  I  cannot  conceive  of  any  tribunal  or  court  handling  that 
volume  of  cases  that  would  be  in  every  instance,  on  every  issue,  perfect. 

Mr.  Reece.  However,  can  you  or  some  other  member  of  the  staff,  or 
member  of  the  Commission,  cite  a  case  or  cases  in  which  the  Commis- 
sion has  been  overruled  on-  facts  where  the  court  did  not  at  the  same 
time  hold  that  there  was  no  evidence  to'  support  the  facts  ?  I  want  to 
get  an  answer  if  I  can. 

Mr.  Kelley.  I  can  not  cite  those  cases,  but  I  can  say  this,  if  the 
court  ever  held  that  there  was  no  evidence,  the  court  automatically 
would  set  the  order  aside.  It  would  have  to.  I  do  not  recall  those 
cases  except  outside  of  two  or  three  where  the  coui't  differed  with  the 
Commission  on  the  sufficiency  of  the  evidence.  However,  any  time 
that  a  court  would  find  that  there  was  no  evidence,  automatically  the 
order  would  be  set  aside. 

Mr.  Davis.  Mr.  Chairman  and  gentlemen,  continuing  my  effort  to 
explain  the  procedure  of  the  Commission,  references  have  been  made  to 
our  system  of  stipulation,  and  I  have  several  of  these  executed  stipula- 
tions here,  and  I  would  like  for  one  of  them  to  be  placed  in  the  record,^ 
and  I  would  like  for  any  members  who  desire  to  examine  it  to  do  so. 
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(The  stipulation  referred  to  is  as  folloAvs  :) 

United  States  of  Amekioa  Before  Federal  Tr.\de  Commission 

File  No.  1-17310 

In  the  Matter  of  Richard  Hudnut,  a  Corporation 

STIPULATION  as  TO  THE  FACTS  AND  AGREEMENT  TO  CEASE  AND  DESIST 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act  (38  Stat.  717; 
as  amended,  52  Stat.  Ill ;  15  U.  S.  C.  A.  Sec.  41),  the  Federal  Trade  Commission 
caused  an  investigation  to  be  made  of  the  methods,  acts  and  practices  used  by 
Richard  Hudnut,  a  corporation,  in  commerce  as  delined  by  the  Act,  and  from  such 
investigation  has  reason  to  believe  that  the  aforesaid  corporation  has  been  or  is 
using  unfair  methods  of  competition  and  unfair  and  deceptive  acts  and  practices 
in  commerce  in  violation  of  the  provisions  of  said  Act. 

It  now  appearing  that  Richard  Hudnut  is  willing  to  stipulate  as  to  the  facts 
and  enter  into  an  agreement  to  cease  and  desist  from  the  us«  of  the  methods, 
acts  and  practices  as  hereinafter  set  forth  in  such  agreement,  and  that  the 
Federal  Trade  Commission  may  be  willing  to  accept  such  stipulation  and  agree- 
ment to  cease  and  desist  without  prejudice  to  its  right  to  issue  a  complaint  and 
institute  formal  proceedings  against  the  said  Richard  Hudnut  if  at  any  time  the 
Commission  shall  deem  that  such  action  is  warranted  ; 

It  is  HEKEiJY  STIPULATED  by  and  between  the  Federal  Trade  Commission  and 
Richard  Hudnut  that  tlie  following  is  a  true  statement  of  the  facts: 

Paragraph  One  :  Richard  Hudnut  is  a  New  York  corporation  with  its  principal 
place  of  business  in  the  city  and  State  of  New  York.  It  now  is  or  has  been 
engaged  in  the  sale  and  distribution  in  commerce  between  and  among  various 
states  of  the  United  States  of  cosmetic  preparations  and,  in  connection  with  the 
sale  of  said  preparations,  has  engaged  in  the  sale  and  distribution  in  commerce, 
as  aforesaid,  of  a  correspondence  course  of  instruction  in  beauty  culture  desig- 
nated as  the  "Du  P>arry  Success  Course"  which  includes  a  supply  of  cosmetics  or 
toiletries  for  use  in  connection  therewith  ;  causing  such  cosmetic  preparations 
and  material  constituting  the  course  of  instruction,  when  sold,  to  be  shipped  from 
its  place  of  business  in  the  State  of  New  York  to  purchasers  in  other  states.  At 
all  times  referred  to  herein  said  corporation  has  been  in  competition  with  corpo- 
rations, firms  and  individuals  also  engaged  in  the  sale  and  distribution,  in  inter- 
state commerce,  of  similar  products. 

Paragraph  Two:  In  the  course  and  conduct  of  its  business  as  described  in 
Paragraph  One  hereof,  Richard  Hudnut,  in  connection  with  the  sale  and  distri- 
bution of  its  cosmetic  preparations,  and  of  its  correspondence  course  of  instruction 
designated  "Du  Barry  Success  Course,"  together  with  cosmetics  and  toiletries 
included  therewith,  has  disseminated  or  caused  to  be  disseminated  by  United 
States  mails  f>r  otherwise  in  commerce  as  defined  by  the  Federal  Trade  Commis- 
sion Act,  for  the  purpose  of  inducing  or  which  were  likely  to  induce  the  purchase 
of  said  products,  or  by  other  means  for  the  purpose  of  inducing  or  which  were 
likely  to  induce  the  purchase  thereof  in  commerce  as  aforesaid,  certain  state- 
ments or  representations  as  follows  : 

"Medical  research  has  proved  that  overweight  (or  obesity,  as  science  calls 
it)  is  really  a  disease  and  as  such  as  a  serious  menace  to  health,  particularly 
as  one  grows  older.  Insurance  statistics  show  that  overweight  people  die 
younger  than  those  of  normal  weight.  And  medical  experience  has  demon- 
strated that  when  overweight  people  suffer  fi-om  such  ailments  as  high  blood 
pressure,  arthritis,  and  chronic  fatigue,  a  majority  of  such  cases  are  improved 
or  completely  relieved  when  the  weight  is  reduced  to  normal. 

One  girl  is  known  to  have  corrected  a  crooked  spine,  besides  becoming  a 
wonderful  golfer,  by  practicing  walking  correctly  from  one  hole  to  the  next, 
stretching  and  straightening  her  spine,  holding  the  "tuck  under"  while  she 
waited  for  her  partners  to  play — all-in-all  learning  the  art  of  relaxation  (the 
secret  of  good  golf)  which  correct  posture  provides. 

Stay  in  the  beauty  angle  position  for  fifteen  minutes  as  you  turn  this 
paper  over  and  learn  what  the  Beauty  Angle  will  do  for  your  mind  and  how 
it  will  rai.se  your  "Intelligence  Quotient". 

Brighten  the  brain.     Would  you  like  to  raise  your  I.  Q.  ?     Take  the  Beauty 
Angle  before  classes. 
85257 — 46 28 
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I  was  stricken  with  artliritis  in  August  1937  and  was  confinecl  to  my  bed 
the  last  five  months  of  that  year,  four  of  which  were  spent  in  the  hospital. 
The  next  six  months  I  just  managed  to  hobble  around  and  after  that  I  walked 
only  when  absolutely  necessary  and  avoided  steps  whenever  ijossible.  The 
inactivity  caused  me  to  gain  considerable  weight  and  this  added  to  my  dis- 
comfort in  walking. 

Today  I  walk  without  difficulty  and.  although  the  winter  was  severe,  I  was 
not  alfected.  The  diets  which  Miss  Delafield  prescribed  for  me  contained  an 
abundance  of  the  anti-arthritic  Vitamins  from  which  I  noticed  an  immediate 
favorable  reaction.  The  exercises  given  were  simple  and  stimulated  and 
developed  the  unused  muscles,  improved  my  circulation  and  put  a  spring 
in  my  step  that  I  had  not  had  for  years.  During  the  Course  my  weight 
was  reduced  from  1()4  pounds  to  134  pounds  and  my  despairing  outlook  on 
life  disappeared  entirely.  I  feel  mentally  alert  and  "young",  and  important 
also  is  the  fact  that  I  have  learned  how  and  what  to  eat  to  maintain  my 
present  state  of  good  health,  not  to  mention  my  streandine  figure. 

I  wish  I  could  tell  you  how  tremendously  iileased  I  have  been  with  the 
Coiarse.  I  intend  to  keep  on  and  on  with  it,  for  I  notice  that  if  I  let  go  for 
a  day  or  so  I  can  feel  the  slump. 

The  new  exercise  folder  is  splendid  too.     Many  thanlss. 

I  think  that  almost  best  of  all  for  me  is  the  fact  that  since  going  on 
the  diet  I  have  had  no  asthma.  It's  something  so  amazing  that  I  can't  quite 
believe  it  yet.  If  it  works  out  over  six  months  or  a  year  you  may  have 
found  something  that  most  doctors  would  find  invaluable. 

I  feel  fine — look  much  better  and  am  certainly  better  able  to  cope  with 
everything  than  before.  You  may  count  on  my  being  an  enthusiastic 
and  loyal  customer  for  the  cosmetics  and  I  certainly  think  the  Success 
Course  is  a  great  success. 

This  diet  is  essential  to  beauty  because  it  cleanses  the  blood  stream,  puts 
ymir  whole  system  in  condition. 

The  juice  of  six  lemons  taken  daily  is  really  remarkable  in  correcting 
a  tendency  to  anemia. 

Beauty's  Blotches  What  to  do  About  Them — Skin  Eruptions,  Pimples  .  .  . 

1.  Cleanse  thoroughly  with  Special  Prepartlon  or  DuBarry  Soap, 
which  is  bland  and  will  not  irritate  the  skin.  Use  a  fresh,  sterilized 
(boiled)  washcloth  each  time.  Rinse  carefully,  first  with  warm  and 
then  with  cold  water. 

2.  Apply  either  Special  Astringent  or  Firming  Lotion,  with  a  sterile 
pad.  Pat  it  on — don't  rub.  Any  infected  spot  should  be  dabbed  with 
a  separate  tiny  cotton  pad  saturated  with  the  astringent.  Never  carry 
the  pad  from  a  pimple  to  other  parts  of  the  face.  Throw  it  away — do 
not  u.se  it  elsewhere  on  the  face. 

Wash  your  face  with  DuBarry  soap  and  omit  all  creams  and  powder  until 
every  little  pimple  is  gone. 

Authorities  now  agree  that  overweight  is  100  percent  traceable  to  the 
fault  of  overeating. 

"SO  percent  of  all  di.sease  originates  in  bad  posture."  That  thought  alone 
should  make  you  work  hard  to  have  perfect  posture  always. 

It's  believed  that  the  average  woman  from  35  years  of  age  on  has  ac- 
cumulated approximately  twenty  pounds  of  mucuous  or  body  poisons. 

7-Day  special  ei.imination  (cleansing)  diet. 

THEEE  are  enough  CALOIUES  IN  THIS  MET  SO  THAT  YOU  COULD  GO  OUT  AND 
DIG    DITCHES. 

Brittle  and  ragged  nails  are  usually  caused  by  a  lack  of  calcium  in  the 
diet. 

Vitamin  A  along  with  D  increases  your  general  resistance  to  infection 
of  the  nose  and  throat.  Vitamin  A  maintains  health  and  luster  of  enamel 
on  the  teeth — It  also  keeps  the  skin  from  becoming  too  dry  and  scaly. 

Vitamin  B  improves  the  muscular  tone,  nourishes  the  nerve  tissue,  in- 
cluding the  brain. 

Vitamin  C  maintains  health  of  the  teeth  and  prevents  bleeding,  receding 
gums,  and  pyorrhea.     It  prevents  fatigue  and  physical  weakness. 

Vitamin  D  prevents  teeth  from  decaying  and  aids  the  nervous  system. 

Vitamin  G  prevents  certain  forms  of  dermatitis  and  a.ssists  in  prevent- 
ing certain  lesions  of  the  skin. 
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Only  some  foods  have  a  poisonous  or  "acid  ash" — some  a  cleansing  or 
"alkaline  ash." 

Now,  about  the  foods  that  have  an  "acid"  or  "toxic  ash,"  when  you  eat 
too  many  of  these,  you  get  what  is  termed  "an  acid  ash  type  of  acidosis." 
Hard  on  your  fui'nace  and,  consequently,  hard  on  your  looks. 

*  *  *  remember  that  you  must  always  balance  your  foods  so  that 
ymi  don't  have  too  many  acid  ash  or  toxic  foods  in  your  system. 

Now,  about  the  other  foods  that  have  a  cleansing  or  "alkaline  ash" : 
If  you  will  live  on  these  "alkaline  ash"  foods  mainly — you  can  be  reason- 
ably certain  of  maintaining  a  thoroughly  cleansed  body  at  all  times.  You'll 
have  more  energy,  more  of  that  bouncing  vitality  that  everyone  admires, 
and  you  should  be  a  lot  handsomer,  too,  all  plenteous  inducements  to  stoke 
your  furnace  with  the  proper  fuel. 

Befriend  yoib  guests  by  serving  at  your  house  alkaline  ash  foods 
that  make  for  vitality',  be-\uty,  and  general  well-being,  and  no  stomach 
distress. 

It  brings  you  a  program  for  your  individual  needs — skin,  hair,  figure, 
posture,  weight — tells  and  shows  you  what  to  do  every  day  for  six  exciting 
weeks. 

Don't  lp:t  anything  interfere  with  your  following  the  special  elimi- 
nation DIET  TO  eliminate  ALL  ACCUMULATED  BODY  POISONS 

You  must  eliminate  your  body  toxins  by  having  absolutely  perfect  in- 
testinal elimination  dail.v. 
The  cover  of  an  advertising  brochure  disseminated  by  said  corporation  bears 
the  depiction  of  a  woman  in  a  bathing  suit  accompanied  by  the  statement  "Six 
Weeks  from  Tonight !"    Page  17  of  the  brochure  contains  the  following  statement : 
The  Girl  on  the  Cover  .  .  .  This  snapshot  .  .  .  was  taken  in  May  1942, 
the  photo  on  the  cover  in  October  1942. 

Three  steps  op  reduction:  Eliminations — Usually  frequent  daily  elimi- 
nations are  highly  desirable  when  you  are  reducing.     Some  people  develop 
headaches  or  nausea,  or  both,  when  they  do  not  have  proper  elimination 
during  periods  of  reducing.     Our  Salon  pupils  find  liquid  Milk  of  Magnesia, 
Agarol,    or    Loraga     completely    satisfactory     ".  .  .  Our    Success     School 
Pupils  find  taking  liquid  Milk  of  Magnesia.     Agarol  or  Loraga  each  night 
and  drinking  the  two  glasses  of  water  each  morning  completely  satisfactory. 
If  you  are  in  doubt  as  to  what  cleansing  laxative  you  should  use,  consult 
your  physician  and  have  him  prescribe  for  you."     The  cleansing  laxatives 
mentioned  are  not  habit    forming  and  are   relatively   harmless,   therefore 
may  be  taken  frequently. 
As  a  matter  of  fact,  the  representation  that  "medical  experience  lias  demon- 
strated that  when  overweight  people  suffer  from  such  ailments  as  high  blood 
pressure,  arthritis  and  chronic  fatigue  a  majority  of  such  cases  are  improved  or 
completely  relieved  when  the  weight  is  reduced  to  normal."  is  misleading  inso- 
far as  it  cannotes,  contrary  to  fact,  that  a  reduction  in  weight  can  be  depended 
upon  to  relieve  or  correct  such  conditions.     Also  the  representation  to  the  effect 
that  correct  walking,  stretching,  and  straightening  the  spine,  relaxation,   and 
correct  posture  "is  known  to  have  corrected  crooked  spine"  is  misleading  inso- 
far as  it  causes  or  has  the  tendency  and  capacity  to  cause  the  belief  or  impression 
that  bodily  deformity  not  correctible  by  a  program  of  posture  and  exercise  can 
be  corrected  by  following  such   regime.     The  "beauty  angle  position"  will  not 
brighten  the  brain  or  increase  an  individual's  intelligence  quotient.     The  afOjre- 
said  testimonial  letters,  pertaining  to  arthritis  and  asthma,  likewise  are  mis- 
leading insofar  as  they  unwarrantly  import  or  imply  that  the  recommended 
regime  of  diet  and  exercise  are  of  value  in  the  treatment  of  either  arthritis 
or  asthma. 

The  diet  recommended  in  said  course  does  not  cleanse  the  blood  stream  and 
does  not  put  the  whole  system  in  condition.  There  is  no  medical  basis  for  the 
recommendation  that  the  use  of  lemon  juice  corrects  anemia,  therefore  the  state- 
ment that  "the  juice  of  six  lemon.s- taken  daily  is  really  remarkable  in  correcting 
a  tendency  to  anemia"  is  contrary  to  fact.  The  regime  recommended  for  skin 
eruptions  and  pimples  would  not  constitute  a  competent  treatment  for  pimples 
or  be  effective  in  correcting  all  types  of  skin  eruptions  or  all  conditions  that  are 
made  manifest  by  the  appearance  of  pimples.  The  representation  that  author- 
ities agree  that  overweight  is  100-percent  traceable  to  overeating;  that  SO  per- 
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cent  of  all  diseases  originate  in  bad  posture:  or  that  "the  average  woman  from 
35  years  of  age  on  has  accumulated  approximately  twenty  pounds  of  mucuous 
or  body  poisons,"  are  contrary  to  fact. 

The  representation  that  there  are  enough  calories  in  the  "7-Day  Special  Elimi- 
nation (Clennsing)  Diet"  to  enable  one  to  "go  out  and  dig  ditches"  is  unwar- 
ranted, as  such  diet  would  supply  far  less  than  the  calories  needed  by  a  person 
engaged  in  strenuous  physical  labor  such  as  ditch  digging.  Brittle  and  ragged 
nails  are  not  usually  caused  by  lack  of  calcium  in  the  diet.  Vitamins  A  and  D 
cannot  be  depended  upon  to  increase  general  resistance  to  Infection  of  the  nose 
and  throat;  vitamin  A  cannot  be  depended  upon  to  maintain  the  health  and 
lustre  of  tooth  enamel  or  keep  the  skin  from  becoming  dry  and  scaly ;  vitamin  B 
cannot  be  depended  upon  to  improve  the  muscular  tone  or  to  nourish  nerve 
or  bi-ain  tissue ;  vitamin  C  cannot  be  depended  upon  to  maintain  the  health  of 
teeth,  prevent  pyorrhea,  prevent  gums  from  bleeding  or  receding,  or  prevent 
fatigue  or  general  weakness ;  vitamin  D  does  not  prevent  teeth  from  decaying 
and  cannot  be  depended  upon  to  aid  the  nervous  system  ;  and  vitamin  G  cannot 
be  depended  upon  to  prevent  dermatitis  or  assist  in  preventing  lesions  of  the 
skin. 

The  aforesaid  references  to  foods  that  have  "a  poisonous  or  'acid  ash'  "  and 
that  have  "an  'acid'  or  'toxic  ash'  "  are  misleading  insofar  as  they  connote, 
contrary  to  fact,  that  ordinary  articles  of  diet  that  form  an  acid  ash  are  poison- 
ous or  toxic.  The  consumption  of  so-called  alkaline  ash  foods  cannot  be  depended 
upon  to  increase  energy,  vitality,  beauty,  and  well-being,  or  to  result  in  absence 
of  stomach  distress.  The  representation  that  said  course  of  instruction  "brings 
you  a  program  for  your  individual  needs — skin,  hair,  figure,  posture,  weight" 
is  misleading,  as  individual  or  special  instruction  is  not  given  to  all  purchasers 
of  such  course  of  instruction.  The  representations  "don't  let  anything  interfere 
with  your  following  the  special  elimination  diet  to  eliminate  all  your  accumulated 
body  poisons"  and  "you  must  eliminate  your  body  toxins"  are  misleading  insofar 
as  they  import  or  imply,  contrary  to  fact,  that  the  "Special  Elimination  Diet" 
will  free  the  body  of  all  accumulated  body  poisons  or  toxins. 

The  statement  "Six  Weeks  from  Tonight !"  appearing  on  the  cover  of  the 
afore-mentioned  brochure,  in  connection  with  the  depiction  of  a  woman  thereon 
(obviously  representing  that  the  loss  of  weight  and  slenderness  indicated  by 
such  depiction  had  been  attained  in  six  weeks)  is  misleading,  as  a  period  of 
time  materially  in  excess  of  six  weeks  actually  elapsed  before  the  results  indi- 
cated by  such  depiction  were  achieved. 

The  continued  administration  of  laxative  drugs  may  result  in  dependence 
thereon,  that  is,  may  tend  to  create  the  laxative  habit,  and  representations  to 
the  effect  that  the  continued  use  of  laxatives  is  indicated  in  connection  with  the 
reducing  diet  should  be  accompanied  by  warnings  to  the  effect  that  such  con- 
tinued use  of  laxatives  may  create  a  dependence  upon  such  drugs.  Furthermore, 
such  representations  fail  to  include  warnings  to  the  effect  that  such  drugs 
should  not  be  taken  in  the  presence  of  abdominal  pains,  nausea,  vomiting  or  other 
symptoms  of  appendicitis. 

It  is  hereby  agreed  by  Richard  Hudnut,  in  connection  with  the  sale  and  dis- 
tribution in  commerce  as  defined  by  said  Act,  or  the  advertising  by  the  means 
and  in  the  manner  above  set  forth,  of  its  cosmetic  preparations  and  correspondence 
course  of  instruction  in  beauty  culture  heretofore  designated  as  "DuBarry 
Success  Course",  that  it  will  forthwith  cease  and  desist  from  representing 
directly  or  infei'entially : 

"(1)  That  a  reduction  in  weight  can  be  depended  upon  to  relieve  or  correct 
high  blood  pressure,  arthritis,  or  chronic  fatigue; 

(2)  That  a  program  of  posture  and  exercise  can  be  depended  upon  to 
correct  crooked  spines  or  bodily  deformities ; 

(3)  That  assimiing  the  position  described  as  the  "beauty  angle  position" 
or  any  other  position  of  the  body  will  brighten  the  brain  or  increase  the 
intelligence  quotient ; 

(4)  That  the  regime  of  diet  and  exercise  recommended  in  said  course  of 
instruction  is  of  value  in  the  treatment  of  arthritis  or  asthma ; 

(5)  That  the  diet  recommended  in  said  course  of  instruction  will  cleanse 
the  bloodstream  or  put  the  whole  system  in  condition;  or  that  the  use  of 
lemon  juice  corrects  anemia  ; 

(6)  That  the  regime  recommended  for  skin  eruptions  and  pimples  in  said 
course  of  instruction  constitutes  a  competent  treatment  for  pimples  gener- 
ally, or  is  effective  in  correcting  all  types  of  skin  eruptions  or  all  conditions 
made  manifest  by  the  appearance  of  pimples; 
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(7)  That  overweight  is  100  perceut  traceable  to  overeating;  that  eighty 
percent  of  all  disease  originates  in  bad  posture ;  or  tluit  women  generally,  over 
35  years  of  age  or  of  any  age,  accumulate  twenty  jiounds  or  any  other 
quantity  of  mucuous  or  body  poisons  ; 

(8)  That  the  "7-Day  Special  Elimination  (Cleasing)  Diet"  provides  the 
calories  required  by  a  person  engaged  in  strenuous  physical  labor ; 

(&)  That  a  lack  or  deficiency  of  calcium  in  the  diet  usually  causes  brittle 
or  ragged  nails; 

(10)  That  vitamins  A  and  D  can  be  depended  upon  to  increase  general 
resistance  to  infection  of  the  nose  or  throat ;  that  vitamin  A  can  be  depended 
upon  to  maintain  the  health  and  lustre  of  tooth  enamel  or  keeps  the  skin 
from  becoming  dry  and  scaly ;  that  vitamin  B  can  be  depended  upon  to 
improve  the  muscular  tone  or  to  nourish  nerve  or  brain  tissue;  that  vitamin 
O  can  be  depended  upon  to  maintain  the  health  of  teetii,  prevent  pyorrhea, 
pi'event  gums  from  bleeding  or  receding,  or  prevent  fatigue  or  general  weak- 
ness;  that  vitamin  D  prevents  teeth  from  decaying  or  can  be  depended  upon 
to  aid  the  nervous  system;  or  that  vitamin  G  can  be  deijended  upon  to 
prevent  dermatitis  or  assist  in  preventing  lesions  of  the  skin  ; 

(11)  That  the  ordinary  articles  of  diet  that  form  an  acid  ash  are  poisonous 
or  toxic ; 

(12)  That  the  consumption  of  articles  of  diet  that  form  an  alkaline  ash 
can  be  depended  upon  to  increase  energy,  vitality,  beauty,  or  well  being,  or 
to  result  in  absence  of  stomach  distress ;  ^ 

(13)  That  individual  or  special  instruction  is  given  to  purchasers  of  such 
course,  imless  such  individual  or  special  instruction  is  actually  given ; 

(14)  That  the  "Special  Elimination  Diet"  or  any  other  diet  will  free  the 
body  of  all  accumulated  poisons  or  toxins. 

Said  corporation  also  agrees  that  it  will  cease  and  desist  from  : 

(15)  Ilepresenting,  by  the  use  of  the  statement  "Six  Weeks  from  Tonight !" 
in  connection  with  an  illustration,  or  depiction,  that  the  slenderness  or  other 
characteristic  indicated  by  such  depiction  had  been  achieved  within  a  time 
period  of  six  weeks  when,  in  fact,  the  characteristic  indicated  was  not 
achieved  in  the  time  indicated ;  or  otherwise  from  representing  that  the  time 
in  which  application  to  such  course  of  instruction  will  effectuate  any  indi- 
cated result  is  less  than  is  actually  the  fact ; 

(16)  The  use  of  any  statement  or  representation,  the  effect  of  which  tends 
or  may  tend  to  convey  the  belief  or  impression  that  the  continued  adminis- 
tration of  laxative  drugs  is  indicated  for  any  condition,  unless  such  state- 
ment or  representation,  whenever  made,  be  immediately  accompanied  in 
equally  conspicuous  type  by  a  warning  to  the  effect  that  the  continued  use 
of  laxatives  may  create  a  dependence  upon  such  drugs ;  provided,  however, 
that  if  such  statement  or  representation  definitely  refers  to  a  laxative  prod- 
uct or  preparation  the  label  and/or  labeling  of  which  bears  or  contains 
directions  for  the  use  thereof,  and  which  directions  for  use  include  an  ade- 
quate warning  that  its  continued  use  may  create  a  dependence  upon  such 
drug,  then  in  that  case  the  statement  or  representation  first  referred  to  in 
this  paragraph  need  contain  or  include  only  the  statement :  Caution  :  Use 
ONLY  as  dieected  ; 

(17)  Representing,  directly  or  inferentially,  that  the  use  of  laxative  drugs 
is  indicated  for  any  condition  unless  such  representation,  whenever  made, 
be  immediately  accompanied  in  equally  conspicuous  type  by  a  warning  to 
the  effect  that  laxatives  should  not  be  taken  in  the  presence  of  abdominal 
pain,  nausea,  vomiting  or  other  symptoms  of  appendicitis ;  provided,  how- 
ever, that  if  such  representation  definitely  refers  to  a  laxative  product  or 
preparation  the  label  and/or  labeling  of  which  bears  or  contains  directions 
for  the  use  thereof,  and  which  directions  for  use  include  an  adequate  warning 
of  the  potential  danger  to  health,  as  aforesaid,  then  in  that  case  such  rep- 
resentation need  contain  or  include  only  the  statement :  Caution  :  Use  only 

AS  DIRECTED. 

The  said  Richard  Hudnut  further  agrees  not  to  publish  or  dis.seminate  any 
testimonials  containing  statements  or  assertions  contrary  to  the  terms  of  the 
foregoing  agreement. 

It  IS  ALSO  sTiPLTOATED  AND  AGREED  that  if  the  Said  Richard  Hudnut  should  ever 
resume  or  indulge  in  any  of  the  aforesaid  methods,  acts  or  practices  which  it  has 
herein  agreed  to  discontinue,  or  in  the  event  the  Commission  should  issue  its 
complaint  and  institute  formal  proceedings  against  the  respondent  as  provided 
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herein,  this  stipulation  as  to  the  facts  and  agreement  to  cease  and  desist,  if 
relevant,  may  be  received  in  such  proceedings  as  evidence  of  the  prior  use  by 
the  respondent  of  the  methods,  acts  or  practices  herein  referred  to. 

Witness  the  following  signatures  this day  of ,  19 — 

Richard  Hudnut, 

By 

(Title) 
Federal  Trade  Commission. 

By 

Chainiutn. 
Approved  : 

Federal  Trade  Commission, 

By 

Otis  B.  Johnson,  Secretarij- 

Mr.  Davis.  In  that  connection,  we  have  a  stipulation  here  involv- 
ing one  of  the  things  that  has  prompted  this  bilL  It  involves  the 
question  of  cautionary  statements.  Here  is  one  of  them.  I  am  hand- 
ing it  to  the  reporter  for  insertion  in  the  record. 

(The  matter  referred  to  is  as  follows:) 

[Cautionary  warning] 

United  States  of  America  Before  Federal  Trade  Commission 

File  No.  1-15284 

In  the  Matter  of  Westekn  Medical  Corporation,  a  corporation 

stipulation  as  to  the  facts  and  agreement  to  ceiasb  and  desist 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act  (38  Stat.  717; 
as  amended  52  Stat.  Ill,  15  U.  S.  C.  A.  Sec.  41),  the  Federal  Trade  Commission 
caused  an  investigation  to  be  made  of  the  methods,  acts,  and  practices  used  by 
Western  Medical  Corporation,  a  corporation,  in  commerce  as  defined  by  the  Act, 
and  from  such  investigation  has  reason  to  believe  that  the  aforesaid  corporation 
has  been  or  is  using  unfair  methods  of  competition  and  unfair  and  deceptive  acts 
and  practices  in  conunerce  in  violation  of  the  proA'isions  of  said  Act. 

It  now  appearing  that  Western  Medical  Corporation  is  willing  to  stipulate  as  to 
the  facts  and  enter  into  an  agreement  to  cense  and  desist  from  the  use  of  the 
methods,  acts,  and  practices  as  hereinafter  set  forth  in  such  agreement,  and  that 
the  Federal  Trade  Commission  may  he  vidlling  to  accept  such  stipulation  and 
agreement  to  cease  and  desist  without  prejudice  to  its  right  to  issue  a  complaint 
and  institute  formal  proceedings  against  the  said  Western  Medical  Corporation 
if  at  any  time  the  Commission  shall  deem  that  such  action  is  warranted ; 

It  is  hereby  sttpulated  by  and  between  the  Federal  Trade  Commission  and 
Western  Medical  Corporation  that  the  following  is  a  true  statement  of  the  facts : 

Paragraph  One  :  Western  Metlical  Corporation  is  a  Delaware  corporation  with 
its  place  of  business  in  the  city  of  Chicago,  state  of  Illinois.  It  is  now  and  for 
some  time  past  has  been  engaged  in  the  mail-order  sale  and  distribution,  in  com- 
merce between  and  among  various  states  of  the  United  States,  of  medicinal  prepa- 
rations offered  as  ti-eatments  for  convulsive  seizures  commonly  known  as  epilepsy. 
It  has  in  its  employ  a  Dr.  Harry  U.  James,  who,  together  with  two  assisting 
physicians,  after  professional  consideration  of  the  answers  supplied  in  a  case 
history  questionnaire  filled  out  by  the  prospective  patient,  prescribes  an  individual 
treatment,  this  being  followed  by  periodic  reports  from  the  patient  as  the  case 
develops,  in  the  light  of  which  changes  in  prescriptions  and  dosages  frequently 
are  made.  Said  corporation  causes  its  preparations,  when  thus  sold,  to  he  shipped 
from  its  place  of  business  in  the  state  of  Illinois  to  purchasers  in  other  states. 
At  all  times  herein  referred  to  it  has  been  in  competition  with  other  corporations 
and  with  individuals  and  concerns  engaged  in  the  sale  and  distribution  in  inter- 
state commerce  of  preparations  of  similar  kinds  or  intended  for  similar  uses  and 
purposes. 

Paragraph  Two:  In  the  coui'se  and  conduct  of  its  business  as  described  in 
Paragraph  One  hereof.  Western  Medical  Corporation,  in  connection  with  the  sale 
and  distribution  of  its  preparations  in  commerce  as  defined  by  the  Federal  Trade 
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Commission  Act,  has  disseminated  or  caused  to  be  disseminated,  by  United  States 
mails  or  by  other  means  in  commerce,  for  the  purpt)se  of  inducing  or  which  were 
lilvely  to  induce,  directly  or  indirectly,  the  purchase  thereof,  trade  literature, 
booklets,  testimonials,  and  form  letters.  Certain  of  the  advertising  claims  are 
as  follows : 

Is  it  true  that  you  or  some  one  in  your  family  is  subject  to  Elpilepsy  (Fits) 
attacks?  If  so,  I  would  like  you  to  read  my  enclosed  treatise,  "The  Blood  in 
Epilepsy"- — which  should  give  you  important  information  about  this  treacher- 
ous affliction. 

As  you  read  my  book,  I  would  like  to  ask  you  a  few  important  questions  to 
answer  in  your  own  mind. 

1.  Is  the  medicine  you  are  now  taking  intended  to  do  Anything  mobje 
than  simply  hold  down  your  attacks? 

2.  Is  it  intended  to  aid  nature  in  benefiting  the  system  in  the  endeavor 
to  improve  the  general  physical  condition? 

3.  Is  It  intended  to  help  defective  blood  circulation? 

4.  Is  it  Intended  to  aid  in  combating  intestinal  putrefaction? 
Unless  you  have  gone  to  see  a  physician  who  si^ecializes  in  the  treatment 

of  Epilepsy  you  probably  are  not  taking  a  combination  of  medicines  that  is 
hitended  to  do  these  important  things  just  mentioned.  You  very  likely  are 
using  a  medicine  that  does  no  more  than  just  help  to  hold  down  the  attacks. 
To  begin  with,  I  feel  very  confident  that  I  can  counteract  your  attacks 
almost  from  the  very  first  day  you  begin  treatment.  But  in  addition  to  this, 
the  medicines  I  would  choose  for  your  particular  case  would  be  selected  in 
the  endeavor  to  aid  nature  in  benetiting  your  systemic  condition. 

WHY  OUB  METHOD  OF  TREATMENT  IS    SO  DIFFERENT 

In  the  first  place,  we  have  developed  many  different  combinations  of 
treatment  because  we  maintain  it  is  not  best  to  treat  Epilepsy  attacks  with 
only  one  kind  of  medicine.  For,  in  addition  to  counteracting  the  attacks, 
it  is  our  positive  opinion  that  it  is  important  to  try  to  assist  nature  in  the 
endeavor  to  benefit  your  general  condition. 

In  many  cases  Epilepsy  developed  because  those  afflicted  had  inherited 
various  bodily  weaknesses  from  past  generations.  Their  parents,  grand- 
parents or  great  grand-parents  may  have  had  severe  nervous  disorders  or 
diseases  such  as  syphilis,  alcoholism,  etc.  A  condition  favoring  the  develop- 
ment of  Epilepsy  in  those  su.sceptible  to  it  may  also  be  brought  on  by  injury, 
fright,  over-study,  and  by  the  damaging  effect  uiwn  the  nervous  system 
caused  by  diseases  such  as  spinal  meningitis,  typhoid,  influenza,  pneumonia, 
and  the  like,  which  often  permanently  weaken  the  system.  Also,  diseases 
during  childhood  such  as  convulsions  in  infancy,  scarlet-fever,  measles, 
smallpox,  diphtheria,  etc.,  in  some  cases  affect  the  system  and  render  the 
person  more  susceptible  to  Epilepsy.  In  still  other  cases  no  definite  trace 
can  be  found  of  causes  that  would  help  to  create  the  nervous  and  circulatory 
disturbances  to  be  found  in  those  afflicted  with  this  distressing  disease. 

Defective  Blood  Circulation  as  a  Cause 

Recent  medical  findings  indicate  that  defective  blood  circulation  is  a  con- 
tributing cause  of  P^pilepsy  attack.s. 

In  other  words,  medical  findings  indicate  that  defective  blood  cibculatton 
may  be  a  contributing  cause  of  Epilepsy  seizure.s — both  hard  and  slight 
attacks. 

The  Up-to-date  Way  to  Treat  Epilepsy  Seizures 

Since,  therefore,  it  is  considered  that  defective  blood  caRCUT^\TioN  may  be 
a  contributing  cause  of  Epilepsy  attacks,  is  it  not  logical  and  proper  that 
this  condition  should  be  treated  in  the  endeavor  to  improve  it? 

In  other  words,  why  take  medicines  which  only  help  hold  down  the  attacks 
without  attempting  to  improve  blood  circulation? 

Instead  of  the  old-fashioned  way  of  treating  Epilepsy  attacks,  we  provide 

MEDICAL    TRE.\TMENT    THAT    IS     STRICTLY    LT>-TO-DATE.        By     thiS.     I     mean    each 

coinbination  of  m.edicines  I  select  according  to  the  symptoms  written  on 
patients'  Case  Histories,  contains  ingredients  which  are  designed  to  act  on 
DEFECTIVE  BLOOD  CIRCULATION  as  wcll  as  to  Counteract  the  attacks. 
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I  always  use  ingredients  intended  to  aid  nature  in  benefiting  the  general 
systemic  condition.  For,  in  tlie  proper  treatment  of  Epilepsy  attacks,  it  is 
important  that  the  patient's  system  be  aided  to  function  as  normally  as 
possible. 

The  Need  of  Combating  Intestinal  Putrefaction 

Among  other  things  given  consideration  in  our  method  of  treatment  is 
'Intestinal  Putrefaction,'  because  it  may  often  contribute  to  Epilepsy  seiz- 
ures. Frequently  this  condition  is  the  source  of  various  types  of  disorders 
wliich  have  an  important  bearing  upon  the  general  health. 

You  may  be  troubled  by  Intestinal  Putrefaction  and  not  know  it.  Even 
though  the  bowels  seem  to  move  freely  every  day,  tliere  may  be  undue  reten- 
tion of  intestinal  contents  which  may  lead  to  various  disturbances  in  the 
system. 

Simply  Relieving  the  Attacks  Is  Not  Enough 

Thus  you  see  that  by  including  medicines  in  the  effort  to  assist  nature  in 
improving  defective  blood  circuxation,  to  reduce  intestinax  putrefaction, 
and  to  assist  the  body  to  function  as  normally  as  possible,  I  am  aiming  to 
improve  the  general  systemic  condition  in  addition  to  providing  medicines 
intended  to  counteract  the  attacks. 

From  tlie  written  answers  to  these  questions,  I  obtain  substantially  as 
complete  information  about  any  case  as  though  the  patient  had  talked 
to  me  personally.  The  only  difference  is  tliat  when  the  Case  History  is 
mailed  to  me,  the  patient  has  already  written  the  answers  for  me. 

Wliy  I  Do  Not  Require  Patients  to  Have  a  Physical  Examination 

Let  me  explain  how  I  can  choose  medicines  for  patients  from  the  informa- 
tion received  on  Case  Histories  instead  of  requiring  a  personal  examination. 
First  of  all.  Epilepsy,  unlike  many  diseases,  cannot  definitely  be  determined 
by  a  physical  examination.  In  other  words,  if  a  patient  went  to  a  physician 
and  did  not  tell  him  of  the  Epilepsy  attacks,  he  could  not  definitely  learn  of 
the  trouble  even  with  the  most  thorough  examination,  unless  the  patient 
had  an  attack  in  the  doctor's  presence.  And  even  when  the  doctor  knows 
his  patient  is  an  Epilepsy  sufferer,  a  physical  examination  seldom  locates 
anything  that  might  be  the  actual  cause  of  the  trouble. 

Why  the  Western  IMedical  Corporation  Method  of  Treating  Epilepsy 
Attacks  Is  So  Remarkable  ! 

The  Various  Prescriptions  Are  Given  by  Dr.  James  in  the  Endeavor  to 
Accomplish  the  Following : 

To  counteract  Epilepsy  attacks  both  hard  and  slight. 

To  aid  nature  in  benefiting  defective  blood  cntcuLATioN  which  medical 
findings  indicate  to  be  a  contributing  cause  of  Epilepsy  attacks. 

To  better  the  circulation  of  the  blood  in  the  capillary  vessels  throughout 
the  body  so  that  the  blood  can  more  readily  do  its  work  of  nourishing  and 
cleansing  the  systeuL 

To  allay  nervous  manifestations  in  recognition  of  the  fact  that  most 
people  with  Epilepsy  are  nervous. 

To  gently  assist  in  stimulating  certain  glands  of  internal  secretion  in 
the  endeavor  to  better  regulate  the  bodily  functions. 

To  combat  Intestinal  Putrefaction  which  medical  findings  indicate  to  be 
a  frequent  contributing  cause  of  Epilepsy  seizures. 

To  aid  nature  in  benefiting  the  whole  system  and  thus  to  improve  the 
general  physical  condition. 

To  aid  in  giving  to  the  patient  a  happier  outlook  on  life. 

By  promptly  and  clearly  answering  letters  received  from  patients.  Doctor 
James  feels  that  he  can  treat  patients  substantially  as  well  as  though  they 
called  at  his  office  personally.  Furthermore,  all  patients'  Case  Histories 
together  with  their  correspondence  and  reports  are  kept  on  file  so  that  we 
can  keep  in  close  touch  with  the  patients'  progress.  Thus,  this  arrangement 
is  perhaps  even  better  than  talking  to  Doctor  James  because  in  this  way 
he  has  a  written  record  of  the  details  of  each  case. 
Paragraph  Three:  As  a  matter  of  fact,  epilepsy  is  a  term  which  has  gained 
wide  usage  to  express  a  condition  characterized  by  convulsive  seizures,  by  brief 
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irregularly  recurring  periods  of  unconsciousness  not  attended  by  convulsive 
niovenients,  or  by  varying  combinations  of  these  conditions.  Tlie  treatment  of 
epilepsy  presents  many  difficult  problems. 

The  above  advertising  implies  that  the  causes  of  epilepsy  attacks  are  usually 
known  and  in  general  include  inherited  bodily  weakne.sses  from  past  generations 
due  to  severe  nervous  disorders  or  diseases  of  ancestors,  injury,  fright,  over- 
study  and  the  permanent  weakening  of  the  system  by  certain  diseases  named — 
while  "in  still  other  cases"  no  definite  trace  of  the  cause  can  be  found.  In  truth, 
such  undiscoverable  causes  thus  incidentally  mentioned  are  the  bases  of 
approximately  SO  per  cent  of  all  epileptic  seizures.  In  these  ideopathic  cases 
the  influences  which  precipitate  an  individual  seizure  are  no  better  understood 
than  the  fundamental  cause  of  the  condition  itself.  The  remaining  20  percent — 
symptomatic  seizures — are  due  to  a  large  variety  of  causes  which  a  good 
physician  would  locate  on  personal  examination,  for  example,  brain  tumor, 
brain  concussion  or  injury,  blood  clot,  syphilis,  toxic  conditions,  heart  deficiency. 
Many  such  symptomatic  cases  may  be  permanently  relieved  by  proper  study  and 
special  treatment,  while  some  are  not  correctable  even  though  the  cause  of 
the  seizure  has  been  determined. 

The  statement  is  without  warrant  that  the  respondent's  physicians  can 
better  determine  the  nature  of  the  cause  or  contributing  causes  of  epilepsy 
attacks  on  the  basis  of  a  written  questionnaire  than  with  a  i)hysical  examination, 
purportedly  because  epilepsy  "cannot  definitely  be  determined"  by  such  an 
examination  or  that  by  such  means  the  cause  is  "seldom"  located. 

The  practice  universally  accepted  as  proper  for  epilepsy  is  to  ascertain 
through  personal  examination  if  there  is  a  correctable  cause  for  the  seizures,  and 
if  so.  to  institute  specific  appropriate  treatment.  Where  there  is  no  remedy 
for  the  discovered  cause  or  where  no  cause  has  been  discovered,  amelioration  of 
the  frequency  and  severity  of  the  seizures  is  the  best  procedure.  Treatment 
depressing  the  sensitivity  of  the  central  nervous  system,  particularly  the  fore- 
brain,  usually  decreases  the  number  of  epileptic  seizures  and  reduces  the 
violence  of  individual  attacks.  As  long  as  adequate  therapy  is  continued, 
cessation  of  attacks  is  not  infrequently  brought  about  and  in  some  instances  the 
seizures  do  not  return  when  the  sedative  drugs  are  stopped. 

The  advertising  conveys  or  tends  to  convey  the  impression  that  the  physicians 
of  said  corporation  treat  not  only  the  seizures  but  the  causes  of  epilepsy,  especially 
featuring  defective  blood  circulation  and  intestinal  putrefaction  as  frequent  con- 
tributing causes ;  whereas  the  drugs  prescribed  play  no  role  in  the  correction 
of  the  fundamental  causes  of  epilepsy.  Furthermore,  no  attempt  is  made  to  de- 
termine accurately.  If  the  patient  has  deficient  blood  circulation,  and  no  mea- 
sures are  employed  to  detect  if  excessive  poisonous  matters  are  in  the  system. 
The  emphasis  on  "intestinal  putrefaction"  connotes  the  fallacious  theory  that 
autointoxication  results  therefrom,  to  the  serious  detriment  of  the  patient's  health 
and  bodily  functioning.  The  laxatives  used  by  the  respondent  to  clear  out  so- 
called  intestinal  putrefaction  will  have  no  effect  on  either  direct  or  contributing 
causes  of  epilepsy. 

The  medicinal  treatments  furnished  by  said  corporation  are  not  essentially 
"different"  from  those  ordinarily  prescribed  by  physicians.  No  unusual  drugs 
or  newly  discovered  princijoles  are  used.  In  general,  its  drugs  are  sedatives — to 
afford  palliative  relief  from  and  to  reduce  the  number  and  severity  of  the  at- 
tacks— and  laxatives — which  bring  temporary  relief  from  the  physical  discomfort 
of  constipation.  Included  in  its  jirescriptions  are  drugs  dangerous  to  health 
if  used  in  too  frequent  or  too  large  doses  or  for  extended  periods  of  time,  such  as 
thyroid  extract,  zinc  phosphide,  bromides,  laxatives,  and  phenobarbital — of  which 
hazard  no  warning  appears  in  the  advertising  literature.  To  help  avoid  injury 
and  promote  the  acquisition  of  benefit  from  said  mail  order  treatments,  attention 
should  be  called,  in  the  advertising,  to  the  harmful  effects  of  these  drags  if  not 
taken  in  the  manner  prescribed. 

It  is  hereby  agreed  by  Western  INIedical  Corporation  that  in  connection  with 
the  offering  for  sale,  sale,  and  distribution  of  its  medicinal  preparations  in  com- 
merce as  defined  by  said  Act,  or  the  advertising  thereof  by  the  means  or  in  the 
manner  above  set  forth,  it  will  forthwith  cease  and  desist  from  representing, 
directly  or  inferentially : 

(a)  That  the  method  of  treatment  which  it  offers  for  epilepsy  is  "so  dif- 
ferent" or  otherwise  new  or  uncommon ;  that  the  methods  followed  in  gen- 
eral are  "old-fashioned"  and  not  up  ro  date;  by  as.sertion  or  implication,  that 
the  usual  treatment  is  with  "only  one  kind  of  medicine,"  no  attention  being^ 
given  by  the  physician  to  the  patient's  general  condition ;  or  that  the  pros- 
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pective  purchaser  has  "very  likely"  been  using  a  medicine  that  does  no  more 
than  hold  down  attacks  ; 

(b)  That  its  method  of  treatment  will  "do  something  more"'  than  simply 
hold  down  the  attacks  of  epilepsy,  in  any  manner  importing,  implying,  or 
conveying  the  impression  that  it  may  be  expected  to  reach  and  treat  the 
underlying  causes  thereof ; 

(c)  By  statement,  implication,  or  otherwise  that  the  causes  of  epilepsy  are 
usually  known  to  the  respondent's  physicians ;  that  in  general,  such  causes 
are  inherited  bodily  weaknesses  from  ancestral  disorders  or  diseases,  injury, 
fright,  over-study,  or  a  permanent  weakening  of  the  system  by  afflictions  such 
as  spinal  meningitis,  typhoid,  influenza,  and  pneumonia  ;  or  by  connotation, 
passing  reference,  or  cursory  inention,  tliat  the  proportion  of  unknown  causes 
is  but  incidental  or  of  minor  importance  ; 

(d)  That  deficient  blood  circulation  is  or  has  been  found  by  medical 
science  to  be  a  contributing  cause  of  epilepsy  seizures  hard  or  slight ;  or  that 
the  medicines  used  ijy  it  are  competent  treatments  or  effective  remedies  for 
deficient  blood  circulation  or  consequently,  for  a  cause  of  epilepsy; 

(e)  That  Intestinal  puterfaction  contributes  or  may  contribute  to  epilepsy 
seizures,  leads  to  various  disturbances  in  the  system,  or  is  the  source  of  dis- 
orders having  an  important  bearing  upon  the  general  health  ;  oi-  by  any  means 
of  presentation,  that  the  laxative  medicines  prescribed  will  have  significant 
effect  on  either  the  direct  or  tlie  contributing  causes  of  epilepsy  ; 

(f)  Directly  or  by  implication,  fbat  stimulation  of  "certain  glands"  in  the 
body  has  or  may  have  remedial  elTect  on  the  c:uise  or  contributing  causes  of 
epilepsy  attacks;  or  that  the  medicines  used  in  its  treatment  do  stimulate 
the  internal  secretion  glands  or  thei-eby  treat  the  cause  of  epilepsy; 

(g)  That  improvement  of  the  general  physical  condition  has  or  may  have 
any  ascertainable  effect  on  epilepsy  seizures  or  their  causes ;  that  the  nor- 
mal functioning  of  the  genei'al  systemic  condition  has  an  "important  bear- 
ing" in  the  warding  off  or  correction  of  epilepsy  ;  or  that  its  medicines  consti- 
tute competent  treatments  for  the  general  physical  condition  or  to  normalize 
the  systemic  functioning  of  the  body ; 

(h)  That  from  written  answers  to  questionnaires,  it  does  or  can  obtain 
substantially  "complete"  information  for  the  adequate  and  effective  treat- 
ment of  a  case  of  epilepsy ;  or  that  its  mail-order  treatment  is  "perhaps 
even  better"  than  would  be  a  treatment  following  personal  interviews  with 
its  physician. 
Western  Medical  Corporation  also  agrees  to  cease  and  desist  from — 

(i)  Disseminating  ;!nd  advertisement  or  trade  literature  pertaining  to  its 
mail-order  treatments  where  the  preparations  used  in  such  medication 
contain : 

(1)  Thyroid  extract,  which  fails  clearly  to  reveal  that  said  ingredient 
is  a  powerful  and  dangerous  drug  which  attacks,  oxidizes,  or  burns  bodily 

'  tissues,  is  apt  to  be  and  frequently  is  harmful  to  I  he  health  of  the  user, 

and  that  the  preparation  including  such  drug  may  be  safely  taken  only  on 
prescription  after  an  examination  by  a  competent  pliysici;in  ; 

(2)  A  laxative,  which  fails  clearly  to  reveal  the  potential  danger 
thereof  in  the  presence  of  nausea,  vomiting,  abd(»minal  pain,  or  other 
symptoms  of  appendicitis ; 

(3)  A  bromide,  which  fails  clearly  to  reveal  that  the  preparation  of 
which  it  is  a  part  should  not  be  used  in  excess  of  the  dosage  recommended, 
that  such  excessive  use  may  be  dangerous,  causing  skin  erupiions,  men- 
tal derangement,  nnd  should  not  be  taken  by  or  administered  to  children  ; 

(4)  Zinc  phosphide,  which  fails  clearly  to  reveal  that  said  ingredient 
may  produce  phospliorous  poisoning,  to  which  the  liver  and  lower  jaw 
are  especially  susceptible; 

(5)  l'hen(ibarl)ital,  wliich  fails  clearly  to  reveal  that  said  ingredient 
may  he  habit-forming; 

Provided,  however.  That  if  directions  for  use  of  eacli  of  said  prerarations, 
whether  appearing  on  its  label,  in  the  labeling,  or  in  both  label  and  labeling, 
contain  adequate  and  specific  warnings  of  its  potential  danger  to  healtli  as 
aforesaid,  said  advertisement  need  contain  only  the  cautionary  statement : 

CAl'TION,    TTSE    ONT.Y    AS    Dli:E('TE». 

It  is  ALSO  STiPTjLATED  AND  AGREED  that  if  the  Said  Western  ISIedical  Corpoi-ation 
should  ever  resiune  or  indulge  in  any  of  the  aforesaid  methods,  acts,  or  prac- 
tices which  it  hns  herein  agreed  to  discontinue,  or  in  the  event  the  Commission 
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8lumld  issue  its  eomplaiiit  and  institute  formal  proceedngs  against  the  respondent 
as  provided  lierein,  tliis  stipulation  as  to  tlie  facts  and  agreement  to  cease  and  de- 
sist, if  relevant,  may  be  received  in  such  proceedings  as  evidence  of  the  prior  use 
by  tlie  respondent  of  the  methods,  acts,  or  practices  herein  referred  to. 

Witness  the  following  signature  this day  of ,  1943. 

Wkstern  IMedical  Corporation, 
By     


By 

APPROVED  : 

By 


(Title) 

Federal  Trade  Commission, 

Chairman. 
Federal  Trade  Commission, 
Oti.'    B     Johnson,    Secretary. 


Mr.  Davis.  You  gentlemen  are  fair  men.  I  want  you  to  listen  to  this 
and  then  hear  my  explanation.  Here  is  what  they  agree  in  part  not 
to  do:  Disseminating  any  advertisement  or  trade  literature  pertaining 
to  its  mail-order  treatments  where  the  preparations  used  in  such  medi- 
cation contain : 

(1)  Thyroid  extract,  which  fails  clearly  to  reveal  that  said  in- 
gredient is  a  powerful  and  dangerous  drug  which  attacks,  oxidizes,  or 
burns  bodily  tissues,  is  apt  to  be  and  frequently  is  harmful  to  the  health 
of  the  user,  and  that  the  preparation  including  such  drug  may  be  safely 
taken  only  on  prescription  after  an  examination  by  a  competent  phy- 
sian ; 

(2)  A  laxative,  which  fails  clearly  to  reveal  the  potential  danger 
thereof  in  the  presence  of  nausea,  vomiting,  abdominal  pain,  or  other 
symytoms  of  appendicitis; 

(o)  A  bromide,  which  fails  clearly  to  reveal  that  the  preparation 
of  Avhich  it  is  a  part  should  not  be  used  in  excess  of  the  dosage  recom- 
mended, that  such  excessive  may  be  dangerous,  causing  skin  eruptions, 
mental  derangement,  and  should  not  be  taken  by  or  administered  to 
children ; 

(4)  Zinc  phosphide,  which  fails  clearly  to  reveal  that  said  ingred- 
ient may  produce  phosphorous  poisoning,  to  which  the  liver  and  lower 
jaw  are:  especially  susceptible; 

(5)  Phenobarbital,  which  fails  clearly  to  reveal  that  said  ingredient 
may  be  habit-forming. 

They  have  agreed  to  all  of  that,  signed  the  sti]niIation  to  that  effect. 

Here  is  where,  as  I  said,  the  Commission  gi-anted  them  the  very 
great  concession,  the  great  privilege  in  lieu  of  setting  out  all  of  those 
things  in  the  advertisement : 

Provided,  however,  That  if  directions  for  use  of  each  of  said  preparations, 
whether  apiDearing  on  its  label,  in  the  labeling,  or  in  both  label  and  labeling, 
contain  adequate  and  specific  warnings  of  its  potential  danger  to  health  as 
aforesaid,  said  advertisement  need  contain  only  the  cautionary  statement : 
Caution,  use  only  as  directed. 

Here  you  are  dealing  with  absolutely  dangerous  medicine,  and 
having  the  effect  which  they  admit  that  it  has,  and  yet  instead  of 
requiring  them  to  set  out  those  warnings  in  the  advertisement  as  the 
Wheeler-Lea  amendment  authorizes,  the  Commission  permits  them 
to  use  this  cautionary  statement,  and  some  of  them  are  so  anxious  to 
sell  their  dangeuos  nostrmns  that  they  do  not  even  want  to  do  that. 

And  in  that  connection,  gentlemen,  the  great  mass  of  businessmen 
are  honest  and  ethical,  but  there  is  a  certain  element  of  them  that 
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disregards  the  public  interest,  persists  in  disregarding  the  public 
interest,  and  are  willing,  at  the  expense  of  life  and  health",  to  sell  their 
dangerous  medicines  without  proper  warning,  and  they  are  the  ones 
that  we  have  to  go  after  and  the  ones  that  we  are  generally  dealing 
with. 

It  is  argued  that  that  is  control  of  the  label  by  the  Federal  Trade 
Commission. 

I  think  that  you  may  see  for  yourselves  that  it  is  not.  It  is  simply 
said,  if  you  alread}^  have  got  those  warnings  on  your  labels,  we  will 
not  require  any  more  than  a  statement  to  put  the  buyer  on  notice 
before  he  can  see  those  labels. 

Mr.  Reece.  If  it  does  not  interfere,  I  think  there  is  no  disagreement 
as  to  the  procedure  which  the  Commission  follows. 

It  is  more  with  reference  to  the  conclusion. 

The  Food  and  Drug  Administration  has  primary  responsibility 
of  labels  and  the  writing  of  necessary  cautions  in  connection  with 
the  label  to  protect  the  health  of  the  pulDlic. 

This  is  the  question  I  want  to  ask :  Does  the  Commission,  when  the 
Food  and  Drug  Administration  has  approved  a  label  and  a  caution 
by  its  acceptance,  of  course,  I  understand  it  does  not  give  a  written 
approval  of  a  label  or  a  caution  on  a  label,  but  only  a  permissive 
approval ;  does  the  Commission  then,  as  a  matter  of  policy,  accept  that 
as  sufficient  to  meet  the  requirement  in  advertising,  "Caution,  use  only 
as  directed"? 

Mr.  Davis.  I  will  say,  generally  speaking,  that  we  are  in  accord, 
but  the  Federal  Trade  Commission  is  not  willing  to  subscribe  to  the 
doctrine  that  it  must  be  bound  in  its  jurisdiction  over  advertising  by 
what  the  Food  and  Drug  decided  should  be  on  the  label,  because  we 
are  under  oath  and  it  is  our  responsibility  to  protect  the  public  against 
false  advertising:. 

Mr,  Reece.  There  is  where  it  seems  to  me  dual  authority  and  con- 
flict exist.  In  that  way  we  do  have  the  two  agencies  dealing  with 
the  same  subject  matter, 

Mr.  Davis.  Well,  no.  I  do  not  agree  with  you,  but  I  want  to  say 
ihis,  that  the  courts  have  always  held  that  the  Federal  Trade  Commis- 
sion had  jurisdiction  over  false  advertising,  and  that  labeling  is  a  part 
of  advertising.     That  has  been  the  universal  law  and  it  is  still  the  law. 

I  read  an  article  in  one  of  these  drug  magazines  the  other  day  call- 
ing attention  to  the  fact  that  a  member  of  the  Food  and  Drug  Admin- 
istration had  recently  made  a  speech  in  Baltimore.  This  is  in  the 
Drug  Trade  News  of  November  5,  1945,  in  which  he  said  that  it  scru- 
tinizes ads,  and  that  that  is  not  in  conflict  with  the  Federal  Trade  Com- 
mission job.     Said  article  states : 

The  Food  anrl  Drug  Administration's  policy  of  examining  the  advertising  of  a 
product  in  reaching  a  conclusion  as  to  whether  its  laheling  violates  the  law,  as 
incorporated  in  the  "Rx  legend"  regulations  which  became  effective  October  10, 
has  been  followed  by  FDA  ever  since  the  Food.  Drug,  and  Cosmetics  Act  became 
effective,  according  to  Assistant  Commissioner  Charles  W.  Crawford. 

Drug  Trade  News  asked  Mr.  Crawford  to  elaborate  on  the  policy  after  it  was 
discussed  at  the  recent  convention  of  the  Maryland  Phai'maceutical  Association 
by  Dr.  Robert  P.  Herwick,  Chief  of  FDA's  Drug  Division.  Dr.  Herwick's  dis- 
cussion created  considerable  interest — 

et  cetera. 

Mr.  Crawford  said  that  there  was  no  conflict ;  that  the  principle  of 
incorporation  by  reference  is  well  recognized,  although  there  have 
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been  no  court  decisions  on  it  under  the  Food,  Drug,  and  Cosmetic  Act. 
He  and  Dr.  Herwick  pointed  out  that  it  is  essential  that  FDA  examine 
advertising  of  some  products  to  determine  whether  or  not  its  label 
statements  violate  the  law.  It  is  perfectly  possible  for  a  manufacturer 
to  use  vague  or  ambiguous  statements  on  his  labels,  relying  on  adver- 
tising to  sell  the  product,  they  said  "this,  in  fact,  has  happened  already 
in  some  instances",  et  cetera. 

That  is  their  theory  and  they  are  right  about  it. 

However,  an  advertisement  may  be  entirely  different  from  the  label. 
In  fact,  some  of  the  advertising  is  generally  a  selling  proposition,  gen- 
erally has  false  claims,  we  will  say,  that  is,  in  a  case  we  proceed  in,  it 
has  false  claims  of  therapeutic  effects  and  safety  and  various  other 
things  that  are  not  touched  upon  at  all  in  the  label.  They  are  two  dif- 
ferent propositions. 

The  Food  and  Drug  Administration  has  its  authority,  and  I  favored 
the  bill  at  congressional  hearings,  and  we  have  ours.  And  they  are 
separate  and  distinct  for  all  practical  purposes,  and  both  of  them 
ought  to  be  maintained  as  they  are,  and  then  together  they  cannot  pos- 
sibly protect  the  public  health,  as  fully  as  it  should  be  done. 

On  the  question,  however,  of  any  alleged  conflict,  Dr.  Dunbar  wrote 
a  letter  to  Congressman  Eeece,  after  his  Chief  had  written  a  letter  con- 
demning this  bill,  and  pointed  out  alleged  conflicts  in  three  or  four 
cases,  on  the  question  of  whether  the  doctrine  of  res  adjudicata  applied. 
That  has  been  discussed  by  members  of  the  staff  of  the  Commission, 
and  I  am  not  going  to  discuss  that. 

In  our  effort  to  avoid  any  conflict,  to  avoid  any  confusion  or  any- 
thing of  the  kind,  because  we  are  dealing  with  the  Food  and  Drug  Ad- 
ministration all  the  time,  Ave  have  them  to  make  our  anahses  and 
tests,  et  cetera,  for  which  we  pay  them  out  of  our  appropriation,  and 
so  far  as  I  know,  are  getting  along  harmoniously  with  them.  They 
refer  advertising  to  us  and  we  refer  labeling  to  them,  although  since 
the  passage  of  the  Wheeler-Lea  Act,  the  courts  have  held  that  we  have 
concurrent  jurisdiction  over  labeling,  as  well  as  other  advertising. 

Mr.  Eeece.  Are  you  through  with  Dr.  Dunbar's  testimony  ?  If  you 
are  through  with  Dr.  Dunbar's  letter 

Mr.  Davis.  I  am  not  through  with  my  statement. 

Mr,  Reece.  You  referred  to  Dr.  Dunbar's  letter  as  condemning  H.  R. 
2390,  and  after  I  read  this  statement  in  his  letter 

Mr.  Da\t:s.  I  did  not  say  he  condemned  it.  I  said  that  he  men- 
tioned three  or  four  conflicts. 

Mr.  Eeece.  Pardon  me.     I  thought  you  used  the  word  "condemned.*' 

Mr.  Davis.  I  did  not  say  that  with  respect  to  Dr.  Dunbar. 

Mr.  Eeece.  He  had  this  statement  in  Mr.  McNutt's  letter,  he  said : 

The  bill  would  at  best  effect  little  if  any  improvement  in  the  confused  situa- 
tion and  the  attendant  impairment  of  public  protection  that  stem  from  the  basic 
faults  of  differing  procedures,  divided  responsibility  for  determining  the  truth 
or  falsity  of  identical  representations  in  labeling  and  advertising. 

And  then  when  I  wrote  and  asked  him  for  an  explanation  of  what 
he  meant,  assuming  that  he  wrote  the  letter  which  Administrator  Mc- 
Nutt  signed,  he  responded  with  the  letter  to  me  to  which  you  refer. 

Mr.  Daatis.  I  am  aware  that  Dr.  Copeland  and  certain  representa- 
tives of  the  Food  and  Drug  Administration  made  a  4-  or  5-year  fight 
to  have  Congress  give  them  jurisdiction  over  advertising  as  well  as 
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labeling  of  food,  drugs,  and  cosmetics,  and  after  it  had  been  considered 
4  or  5  years,  liearings  held  both  in  the  Senate  and  in  the  House,  Sen- 
ator AVheeler  reported  for  his  committee  what  later  culminated  in 
the  Wheeler-Lea  Act  and  it  was  enacted  by  the  Senate  practically 
without  opposition,  if  any  at  all,  it  came  over  here  and  hearings  were 
held  and  this  committee  determined  that  the  course  that  should  be 
pursued  was  what  was  pursued  and  reported  out  a  bill  to  that  effect, 
and  then  it  passed  that  session  of  the  House,  and  then  it  passed  the 
Senate,  I  believe,  and  then  got  caught  in  a  jam  and  did  not  pass. 

Congressman  Lea,  in  the  next  Congress,  again  introduced  the  bill, 
and,  so  far  as  the  record  shows,  it  was  unanimously  reported  by  the 
Committee  on  Interstate  and  Foreign  Commerce,  of  which  Mr.  Reece 
and  Congressman  Sadowski  were  both  members,  and  I  would  like  to 
introduce  the  Senate  and  House  reports  on  that  bill,  which  is  S.  1077, 

And,  Mr.  Chairman,  I  would  like  to  introduce  them  here. 

There  was  not  only  no  dissent  to  such  reports  in  either  branch  of 
Congress,  but  in  the  House  there  was  a  minority  report,  or  rather  they 
call  it  "additional  views,"  it  was  not  a  minority  report,  but  additional 
views : 

The  undersigned  members  of  the  committee  are  heartily  in  favor  of  tlie  gen- 
eral purpose  of  the  bill  herewith  reported,  but  feel  that  the  proposed  new  pro- 
visions of  the  Federal  Trade  Commission  Act  intended  to  regulate  misleading 
advertising  of  food,  drugs,  devices,  and  cosmetics  fall  far  short  of  giving  to  the 
consuming  public  that  protection  which  they  are  represented  as  giving  and  to 
which  the  public  is  fairly  entitled. 

And  that  was  signed  by  three  members  of  the  House  committee,  and 
all  of  the  way  through  they  are  arguing  for  stronger  penalties  than 
those  provided  in  the  bill. 

And  then  on  the  floor,  the  chief  discussion  ranged  around  stronger 
penalties.  The  speeches  made  by  these  and  others  urging  stronger 
penalties  than  the  bill  provided.  And  then  the  motion  to  recommit 
offered  by  Congressman  Kenney,  who  was  one  of  those  who  signed 
these  additional  views,  was  to  provide  that  the  Federal  Trade  Com- 
mission should  be  authorized  within  its  discretion  to  assess  fines,  I 
think,  up  to  $5,000,  against  respondents  at  the  same  time  it  issued  a 
cease  and  desist  order  against  them. 

Mr.  Reece.  Did  not  the  committee  state  to  the  House  that  no  dual 
authority  existed?  I  have  a  very  definite  recollection  that  tlie  com- 
mittee that  worked  out  the  two  bills;  that  is,  the  Wheeler-Lea  Act 
and  the  Food  and  Drug  Act,  so  as  to  enable  the  Commission  to  retain 
the  jurisdiction  over  advertising  in  general  and  even  greater  powers 
over  advertising  relating  to  food,  drugs,  and  cosmetics,  thought  it 
did  so  in  such  a  way  as  not  to  lead  to  duplication  and  conflict  and 
gave  the  House  very  definite  assurance  on  that. 

Mr.  Davis.  I  say  the  record  does  not  bear  out  that  statement. 

Mr.  Reece.  You  mean  the  record  does  not  indicate  that  we  thought 
we  had  avoided  conflicting  jurisdiction? 

Mr.  Davis.  Well,  I  do  not  know  what  you  mean  by  that,  but  it  did 
not  take  jurisdiction  over  labeling  away  from  the  Federal  Trade 
Commission. 

There  is  evidence  of  that.  Since  you  have  raised  the  question, 
when  the  Lea  bill,  H.  R.  814?>,  was  being  considered  before  the  House 
committee,  Congressman  Eicher  asked  this : 
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Mr.  EiCHER.  JikIsp  Davis,  what  are  your  views  as  to  wliether  or  not  if  this 
anieuclmeiit  should  be  adopted,  the  Federal  Trade  Act  would  then  coutain  ample 
administrative  'authority  to  deal  with  inhibitions  against  false  labeling  and  so 
forth  that  are  contained  in  the  pending  food  and  drug  bill,  if  that  should  become 
a  law? 

Commissioner  Davis.  Well,  the  Commission  already  has,  and  has  from  the  be- 
ginning, had  jurisdiction  over  all  forms  of  false  or  misleading  advertising  in 
interstate  conunerce.  I  mean  of  articles  sold  in  interstate  commerce,  no  matter 
how  the  representations  are  made,  whether  they  were  by  newspaper  publications 
or  radio,  or  circular  letter,  or  any  kind  of  distributed  circulars  or  books,  letters, 
or  even  labels. 

That  appears  on  page  58  of  the  hearings  on  the  Lea  bill,  February 
19, 1937. 

]\rr.  O'Hara.  The  House  or  the  Senate  ? 

Mr.  Davis.  In  the  House. 

Here  is  what  occurred  in  the  Senate.  The  following  occurred  at 
the  Senate  hearings  on  the  Copeland  bill,  S.  2800  : 

Mr.  Davis.  We  assume  that  it  is  not  expected  of  this  Commission  to  give  any 
opinions  in  relation  to  any  feature  of  the  bill  as  it  relates  to  any  other  'agency, 
and  consequently  I  shall  only  discuss  it  from  the  standpoint  of  the  jurisdiction 
of  the  Federal  Trade  Commission.  As  perhaps  you  are  aware,  the  Federal  Trade 
Commission  has  jurisdiction  over  false  'and  fraudulent  advertisements  (p.  231). 

I  had  been  called,  received  a  second  call  from  the  chairman  of  that 
committee,  to  appear  and  state  the  views  of  the  Federal  Trade  Com- 
mission. 

And  then  later  I  said : 

Well,  of  course,  if  Congress  desires  to  transfer  the  jurisdiction,  that  is  a  matter 
for  them.  I  would  not  undertake  to  indicate  what  they  should  do  in  that  respect 
(p.  237). 

Senator  Copeland  stated : 

Well.  I  would  not  be  in  favor  of  that,  Judge,  because  in  these  comi)etitive 
conditions  you  have  a  very  important  part  to  play  in  this  field,  outside  of  the 
matter  of  health  itself  (p.  237). 

Later  Senator  Copeland  stated : 

I  would  not  be  willing  to  take  from  you  any  powers  that  you  now  have  (p.  238). 

Mr.  Sadoavski.  You  submitted  four  copies  of  different  cases  on 
stipulations  as  to  the  facts  and  agreement  to  cease  and  desist.  You 
have  four  of  them  here.  They  are  more  or  less  the  same,  I  presume. 
One  of  them  is  very  voluminous. 

Would  you  pick  out  one  of  these,  and  we  will  put  it  in  the  record, 
just  for  the  information  of  the  committee. 

I  do  not  think  we  would  want  to  put  all  four  of  them  in. 

Just  take  one  of  those  that  you  think  is  the  most  difficult  case. 

Mr.  Davis.  I  also  wanted  the  oiie  showing  that  caution  which  is 
different  from  the  others;  that  is,  the  cautionary  statement. 

Mr.  Sadowski.  All  right ;  j^ou  may  submit  that. 

We  do  not  want  to  put  all  those  cases  in.  I  think  one  of  them  will 
be  sufficient  to  show  the  procedure. 

^Ir.  Davis.  Those  you  handed  me  were  findings  of  facts.  There  is 
the  stipulation,  one  with  and  one  without  the  cautionary  statement. 

How  many  of  these  findings  of  facts  do  you  desire  ? 

Shall  I  put  in  all  of  them  ? 

Li  that  connection,  speaking  of  findings  of  fact,  there  was  some 
criticism  by  some  of  the  witnesses. 
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Mr,  Sadowski.  I  think  if  you  submitted  just  one  of  those  findings 
of  facts,  that  would  be  sufficient. 

]Mr.  Davis.  I  suggest  the  insertion  in  the  record  of  the  Rigid  Steel 
Conduit  Association  findings  of  facts  and  order. 

(The  matter  referred  to  is  as  follows :) 

United  States  of  America,  Before  Federal  Trade  Commission 

At  a  regular  session  of  the  Federal  Trade  Commission,  held  at  its  office  in  the 
city  of  Washington,  D.  C,  on  the  6th  day  of  June,  A.  D.  1944 

Commissioners :  Robert  E.  Freer,  Chairman ;  Garland  S.  Ferguson ;  Charles  H. 
March ;  Edwin  L.  Davis  ;  William  A.  Ayres. 

Docket  No.  4452 

In  the  Matter  of  Rigid  Steel  Conduit  Association,  an  Unincorporated  Asso- 
ciation ;  Its  Officers  :  Herbert  S.  Blake,  President  ;  Lawrence  R.  Quinn, 
Treasitrer;  Paul  Weiss,  Assistant  Hreasurer;  Robert  S.  Booth,  Executive 
Secretary  ;  Its  Board  of  Directors  :  T.  A.  Bennett,  Chairman  ;  J.  M.  Barton  ; 
H.  G.  Morrow  ;  Lawrence  R.  Quinn  ;  H.  S.  Walkeii  ;  A.  E.  Newman  ;  And  Its 
Members  Central  Tube  Company  ;  Clayton  Mark  &  Company  ;  Cohoes  Rolling 
Mill  Company  ;  Enameled  Metals  Company  ;  Fretz-INIoon  Tube  Company, 
Inc.  ;  Garland  Manufacturing  Company  ;  General  Electric  Company  ;  Laclede 
Steel  Company  ;  Laclede  Tube  Company  ;  National  Electric  Products  Corpora- 
tion ;  Steelduct  Company  ;  Trianle  Conduit  &  Cable  Company,  Inc.  ;  Walker 
Brothkrs  ;  Youngstown  Sheet  and  Tube  Company  ;  Corporations,  Individually 
and  as  Representatives  of  the  Members  of  the  Rigid  Steel  Conduit  Associa- 
tion :  General  Electric  Supply  Corporation  ;  Spang  Chalfant,  Inc.  ;  Steel  and 
Tubes,  Inc.  ;  Republic  Steex  Corporation  ;  The  M.  B.  Austin  Company  ;  George 
L.  Hatheway;  Regina  G.  Hatheway;  Katherine  R.  Hatheway;  and  Jane 
Hatheway;  Partners,  Trading  as  Clifton  Conduit  Company;  Charles  Don- 
let?  ;  Frank  C.  Hodkinson  ;  Organization  Service  Corporation  ;  a  Corporation, 
And  Its  Officers  :  Herbert  S.  Blake,  President  ;  Herbert  S.  Blake,  Jr.,  Vice 
President  ;  N.  Myles  Brown,  Vice  President  ;  Thomas  B.  Jordan,  Vice  IPresi- 
dent  ;  Paul  Weiss,  Treasurer  ;  C.  C.  Gregory,  Secretary  ;  Individually  and  as 
Representatives  of  the  Organization  Service  Corporation  ;  The  National 
Electrical  Wholesalers  Association  ;  an  Unincorporated  Association  ;  Its 
Officers  :  .T.  G.  Johannesen,  Chairman  ;  D.  L.  Fife,  Vice  Chairman  ;  Alfred 
Byers,  Secretary  ;  the  Members  of  Its  Conduit  Committee  :  D.  L.  Fife  ;  W.  S. 
Blue  ;  W.  J.  Drury  ;  A.  H.  Kahn  ;  C.  H.  McCullough  ;  H.  E.  Rasmussen  ;  H.  O. 
Smith  ;  L.  E.  Latham  ;  F.  R.  Eiseman  ;  W.  R.  Kiefer;  H.  B.  Tompkins;  A.  L. 
Hallstrom  ;  A.  S.  Riechman  ;  D.  M.  Smith  ;  and  Its  Members  :  GENiaiAL  Elec- 
tric Sttply  Corporation  ;  E.  B.  Latham  &  Company  :  Fife  Electric  Supply 
Company  ;  Columbian  Electrical  Company  ;  Graybar  Electric  Company,  Inc.  ; 
W.  T.  McCullough  Electric  Company  ;  Peerless  Electric  Supply  Company  ; 
The  Hardware  and  Supply  Company  ;  Revere  Electric  Company  ;  Kiefeb 
Electrlcal  Supply  Company  ;  Westinghouse  Electric  Sltpply  Company  ; 
F.  D.  Lawrence  Electric  Company;  The  C.  S.  Meksick  and  Company;  In- 
dividually   AND    AS    RePKESENTATIVE    OF    ALL    THE    MEMBERS    OF    THE    NATIONAL 

Electrical  Wholes.vlers  Association. 

findings  as  to  the  facts  and  conclusion 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commission  Act,  the  Federal 
Trade  Commission  on  January  25,  1941,  issued  and  subsequently  served  its  com- 
plaint in  tliis  proceeding  upon  the  resiiondents  named  in  the  caption  hereof, 
charging  them  with  tlie  use  of  unfair  methods  of  competition  in  commerce  in 
violation  of  the  provisions  of  said  Act.  After  the  i.ssuanee  of  said  complaint  and 
the  filing  of  respondents'  answers  thereto,  testimony  and  otlier  evidence  in  sup- 
port of  and  in  opposition  to  the  allegations  of  said  comi)laint  were  introduced 
before  an  examiner  of  the  Commission  theretofore  duly  designated  by  it,  and  said 
testimony  and  other  evidence  were  duly  recorded  and  filed  in  the  ofhce  of  the 
Conmiission. 
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Thereafter,  this  proceeding  regularly  came  on  for  final  hearing  before  the 
Commission  upon  the  complaint,  the  answers  thereto,  testimony  and  other  evi- 
dence, report  of  the  trial  examiner  and  exceptions  thereto,  briefs  in  support  of  and 
in  opposition  to  the  complaint,  and  oral  arguments  by  opposing  counsel ;  and  the 
Commission,  having  duly  considered  the  matter  and  being  now  fully  advised  in 
the  premises,  finds  that  this  proceeding  is  in  the  interest  of  the  public  and  malies 
tliis  its  findings  as  to  the  facts  and  its  conclusion  drawn  therefrom. 

FINDINGS  AS  TO  THE  FACTS 

Parageaph  One:  (a)  Respondent  Rigid  Steel  Conduit  Association  (herein- 
after frequently  referred  to  as  RSCA)  was  an  unincorporated  voluntax'y  associa- 
tion, the  membership  of  which  included  the  manufacturers  of  substantially  all 
the  rigid  steel  conduit  pi-oduced  in  the  United  States.  It  was  organized  in  April 
1934  as  the  immediate  successor  to  tlie  Rigid  Steel  Conduit  Section  of  the  National 
Electrical  Manufacturers  Association,  the  members  of  which  voted  to  dissolve 
that  section  and  on  the  same  day  organized  RSCA.  In  turn,  the  Rigid  Steel 
Conduit  Section  of  the  National  Electrical  Manufacturers  Association  was  suc- 
cessor to  the  Interior  Conduit  Section  of  the  Associated  IManufacturers  of  Elec- 
trical Supplies,  which  was  organized  about  1915  and  which  became  the  National 
Electrical  Manufacturers  Association  about  1926.  RSCA  was  organized  for  the 
stated  general  purposes  of  considering  matters  of  common  interest  in  the  manu- 
facture and  sale  of  rigid  steel  conduit,  improving  methods  of  distribution,  and 
collecting  and  distributing  information  and  data  of  value  to  the  industry.  The 
first  step  toward  the  dissolution  of  RSCA  was  taken  at  a  meeting  on  April  19, 
1939,  the  minutes  of  which  recite  in  part : 

*  *  *  on  motion,  seconded  and  carried,  it  was  voted  to  cease  all  forms 
of  Association  activities,  except  such  as  are  necessary  to  close  up  outstand- 
ing commitments  and  obligations,  and  place  the  Association  in  abeyance, 
subject  to  its  po.ssible  revival  in  the  future,  should  conditions  at  a  later  date 
indicate  the  possibility  of  its  functioning  successfully  in  keeping  with  its 
originally  expressed  purposes  (Comm.  Ex.  SO-E). 

At  a  meeting  on  April  16,  1940,  a  resolution  for  the  dissolution  of  RSCA  was 
passed,  to  be  effective  as  of  May  31,  1940.  From  the  time  of  its  organization 
in  1934  until  its  formal  dissolution  it  maintained  its  oflices  in  New  York  ('ity. 

(b)  Respondent  Herbert  S.  Blake,  an  individual,  is  a  lawyer  with  offices  in 
New  York,  New  York,  and  as  president  of  respondent  Organization  Service  Cor- 
poration is  engaged  in  the  management  of  the  affairs  of  a  number  of  trade 
associations.  In  October  1936  he  undertook  to  aid  in  and  direct  the  affairs  of 
RSCA,  and  in  March  1937  he  became  president  of  RSCA  and  continued  in  that 
office  until  his  resignation  in  April  1939. 

(c)  Respondent  Lawrence  R.  Quinn,  an  individual,  vice  president  of  respond- 
ent Enameled  Metals  Company,  was  active  in  the  Interior  Conduit  Section  of  the 
Associated  Manufacturers  of  Electrical  Supplies,  in  the  Rigid  Conduit  Section  of 
the  National  Electrical  Manufacturers  Association,  and  in  RSCA,  in  which  at 
various  times  he  served  as  treasurer,  member  of  the  board  of  directors,  and  chair- 
man of  the  board  of  directors. 

(d)  Respondent  Paul  Weiss,  an  individual,  treasurer  of  respondent  Organi- 
zation Service  Corporation,  served  as  assistant  treasurer  of  RSCA  from  Decem- 
ber 1936  until  April  1938  and  also  supervised  and  carried  on  statistical  work  for 
RSCA. 

(e)  Respondent  Robert  S.  Booth,  an  individual  in  the  employ  of  respondent 
Organization  Service  Corporation,  served  as  secretary  pro  tern  of  RSCA  from 
December  1936  to  January  1938,  when  he  became  executive  secretary  of  RSCA 
and  continued  in  that  capacity  mitil  April  1939.  During  his  connection,  and  that 
of  Organization  Service  Corporation,  with  RSCA  he  supervised  and  carried  on 
many  activities  for  and  in  behalf  of  that  association. 

(f)  Respondent  I.  A.  Bennett,  an  individual,  vice  president  of  respondent 
National  Electric  Products  Company,  was  active  in  the  Rigid  Conduit  Section 
of  the  National  Electrical  Manufacturers  Association  and  took  a  leading  part  in 
the  affairs  of  RSCA.  At  various  times  he  served  as  a  member  of  the  board  of 
directors  of  RSCA  and  as  chairman  of  such  board. 

(g)  Respondent  James  M.  Barton,  the  individual  referred  to  in  the  complaint 
as  J.  M.  Barton,  president  of  respondent  Fretz-Moon  Tube  Company,  Inc.,  was 
active  in  and  at  various  times  served  as  a  member  of  the  board  of  dii'ectors  of 
RSCA. 
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(h)  Respondent  Harry  G.  Morrow,  the  individual  referred  to  in  the  com- 
plaint as  H.  G.  Morrow,  formerly  vice  president  of  respondent  Central  Tube 
Company  and  thereafter  connected  with  respondent  Spang  Chalfant,  Inc.,  was 
active  in  the  Interi(»r  Conduit  Section  of  the  Associated  Manufacturers  of  Elec- 
trical Supplies,  in  the  Rigid  Conduit  Section  of  the  National  Electrical  Manu- 
facturers Association,  and  in  RSCA.  At  various  times  he  was  a  member  of  the 
board  of  directors  of  RSCA. 

(i)  Respondent  Hervey  S.  Walker  ,the  individual  referred  to  in  the  complaint 
as  H.  S.  Walker,  president  of  respondent  Walker  Brothers,  was  active  in  the 
Rigid  Conduit  Section  of  the  National  Electrical  Manufacturers  Association 
and  in  liSCA.  At  various  times  he  served  as  an  othcer  of  RSCA  and  as  a  member 
of  its  board  of  directors. 

(j)  Respondent  A.  E.  Newman,  an  individual,  manager  of  Wiring  Materials 
Sales  of  respondent  General  Electric  Company,  was  active  in  the  affairs  of  RSCA. 
He  was  elected  to  the  board  of  directors  of  that  association  in  January  1938, 
but  after  attending  at  least  two  board  meetings  declined  to  accept  the  positiom 
and  on  July  13,  1938,  the  board  of  directors  accepted  his  resignation. 

(k)  Respondent  Central  Tube  Company  (hereinafter  frequently  referred  to 
as  Central  Tube)  was  a  corporation  organized  under  the  laws  of  the  State  of 
Pennsylvania,  with  its  principal  place  of  business  in  Pittsburgh,  Pennsylvania. 
It  was  engaged  in  the  manufacture  and  sale  of  rigid  steel  conduit  until  about 
February  IVMO,  v/hen  its  assets  were  purchased  by  respondent  Spang  Chalfant, 
Inc.,  and  thereafter  its  corporate  existence  was  terminated  in  November  1940. 
Central  Tube  was  a  member  of  the  Interior  Conduit  Section  of  the  Associated 
Manufacturers  of  Electrical  Supplies,  a  member  of  the  Rigid  Conduit  Section 
of  the  National  Electrical  IManufacturers  Association,  and  a  member  of  RSCA 
and  participated  in  its  affairs  throughout  the  existence  of  that  association. 

(1)  Respondent  Clayton  Mark  &  Company  (hereinafter  frequently  referred 
to  as  Clayton  Mark)  is  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  with  its  principal  place  of  business  in  Evanston,  Illinois 
It  succeeded  the  Mark  Manufacturing  Company,  which  was  purchased  by  re- 
spondent Youngstown  Sheet  and  Tube  Company  in  1923.  Clayton  Mark  dis- 
continued the  manufacture  of  rigid  steel  conduit  about  October  1938  and  has 
subsequently  sold  conduit  bearing  its  own  brands  which  it  has  secured  prin- 
cipally from  Youngstown  Sheet  and  Tube  Company,  and,  to  limited  extent,  from 
respondents  Enameled  Metals  Company  and  Fretz-Moon  Tube  Company,  Inc. 
The  Marks  Manufacturing  Company  was  a  member  of  the  Interior  Conduit  Sec- 
tion of  the  Associated  Manufacturers  of  Electrical  Supplies.  Clayton  Mark  was 
a  member  of  the  Rigid  Conduit  Section  of  the  National  Electrical  Manufacturers 
Association  and  a  member  of  RSCA  and  participated  in  its  affairs  from  the 
organization  of  that  association  until  its  dissolution. 

(m)  Respondent  Cchoes  Rolling  Mill  Company  (hereinafter  frequently  re- 
ferred to  as  Cohoes)  is  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  New  York,  with  its  principal  place  of  business  at  Cohoes,  New  York. 
It  is  a  maniifactiirer  of  rigid  steel  conduit,  with  a  plant  capacity  of  about  800 
tons  (t  such  conduit  per  month,  and  also  manufactures  other  iron  and  steel 
products.  Its  conduit  business  constitutes  but  a  small  part  of  its  total  business. 
About  January  1934  IMohawk  Tube  Company,  Inc.,  success(U'  to  Mohawk  Conduit 
Company,  was  merged  w  ith  Cohoes.  Mohawk  Conduit  Company  was  a  member 
of  the  Rigid  Conduit  Section  of  the  National  Electrical  Manufacturers  Asso- 
ciation, to  which  membership  the  Mohawk  Tube  Company  succeeded.  The  latter 
became  a  member  of  RSCA,  in  which  membership  it  was  succeeded  by  Cohoes. 
Cohoes  resigned  from  RSCA,  effective  July  31,  1938,  but  its  representatives 
thereafter  continued  to  attend  meetings  of  that  association  and  to  take  part 
in  a.ssociation  activities. 

(n)  Respondent  Enameled  Metals  Company  (hereinafter  frequently  referred 
to  as  Enameled  Metals)  is  a  corporation  oraginzed  and  existing  under  the  laws 
of  the  State  of  Pennsylvania,  with  its  principal  place  of  business  at  Etna.  Penn- 
sylvania. It  manufactures  rigid  steel  conduit  from  pipe  purchased  from 
respondent  Spang  Chalfant,  Inc.,  and  has  a  plant  capacity  of  about  3.000  tons 
of  such  conduit  per  month.  It  was  a  member  of  the  Interior  Conduit  Section  of 
the  As.sociated  Manufacturers  of  Electrical  Supplies,  thereafter  a  member  of  the 
Rigid  Conduit  Section  of  the  National  Electrical  IManufacturers  Association, 
and  thereafter  a  member  of  RSCA  and  participated  in  its  affairs  until  the  dis- 
solution of  that  association. 
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(o)  Respondent  Fretz-Moon  Tube  Company,  Inc.  (hereinafter  frequently  re- 
ferred to  as  Fretz-Moon)  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania,  with  its  principal  place  of  business  at  East  Butler, 
Pennsylvania.  It  manufactures  rigid  steel  conduit  and  has  a  plant  capacity  of 
about  i,OUO  tons  of  such  conduit  per  month.  Its  conduit  is  fabricated  in  part  from 
pipe  produced  by  itself,  in  part  from  pipe  purchased  from  respondent  Spang 
Chalfant,  Inc.  Its  sales  of  conduit  were  made  exclusively  througli  respondent 
Steel  and  Tubes,  Inc.,  a  wholly  owned  subsidiary  of  respondent  Republic  Steel 
Corporation,  from  January  1934  until  about  September  1939.  At  that  time  Re- 
public Steel  Corporation,  which  owned  50  percent  of  the  voting  stock  of  Fretz- 
Moon,  tooli  over  the  assets  of  Steel  and  Tubes,  Inc.,  including  the  contract 
between  Fretz-Moon  and  Steel  and  Tubes,  Inc.,  and  thereafter  conduit  sales  were 
made  by  Republic.  Fretz  Moon  was  a  mejuber  of  the  Rigid  Conduit  Section  of 
the  National  Electrical  Manufacturers  Association  and  became  a  member  of 
RSCA.  It  resigned  from  RSCA  on  October  5,  1939,  but  continued  the  payment 
of  dues  to  RSCA,  and  its  representatives  continued  to  attend  nif^etings  and  par- 
ticipate in  the  affairs  of  RSCA  until  the  dissolution  of  that  association, 

(p)  Respondent  Garland  Manufacturing  Company  (hereinafter  frequently 
referred  to  as  Garland)  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania,  with  its  principal  place  of  business  in  Pittsburgh, 
Pennsylvania.  It  is  successor  by  change  of  name  to  Safety-Armorite  Company, 
whicli  in  turn  was  successor  by  change  of  name  to  Safety  Conduit  Company, 
under  which  name  this  respondent,  one  of  the  earliest  producers  of  rigid  steel 
conduit,  entered  the  conduit  business  about  1897.  Garland  has  a  phmt  capacity 
of  al)out  1,400  tons  of  conduit  per  month.  It  was  reorganized  under  the  bank- 
ruptcy laws  and  since  June  1936  has  been  under  the  control  of  trustees  and 
receivers.  Robert  Garland  formerly  president  of  the  company,  has  been  man- 
ager for  such  trustees  and  receivers.  Safety-Armorite  Company  was  a  member 
of  the  Interior  Conduit  Section  of  the  Associated  INIanufacturers  of  Electrical 
Supplies,  and  Garland  was  a  member  of  the  Rigid  Conduit  Section  of  the  Na- 
tional Electrical  Manufacturers  Association  and  of  RSCA  and  participated  in 
the  aftaii-s  of  that  association  until  its  dissolution. 

(q)  Respondent  General  Electric  Company  (hereinafter  frequently  referred 
to  as  General  Electric)  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York,  with  its  principal  place  of  business  in  Schenectady, 
New  York.  Although  one  of  the  largest  manufacturers  of  rigid  steel  conduit, 
having  a  plant  capacity  of  about  5,000  tons  of  conduit  per  month,  that  commodity 
constitutes  a  very  small  portion  of  the  total  business  of  General  Electric.  It  was 
a  member  of  the  Rigid  Conduit  Section  of  the  National  Electrical  Manufacturers 
Association  and  of  RSCA.  In  July  1938  it  submitted  its  resignation  to  RSCA 
but  continued  to  participate  in  the  activities  of  RSCA  until  approximately  the 
time  that  association  was  dissolved. 

(r)  Respondent  Laclede  Steel  Company  (hereinafter  frequently  referred  to 
as  Laclede  Steel)  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Missouri,  with  its  principal  place  of  business  in  St.  Louis,  Missouri. 
For  a  number  of  years  preceding  1936  Laclede  Steel,  which  manufactures  wire 
and  other  steel  products,  had  a  wholly  owned  subsidiary,  the  Laclede  Tube  Com- 
pany (hereinafter  frequently  referred  to  as  Laclede  Tube),  a  corporation  or- 
ganized imder  the  laws  of  the  State  of  Delaware,  which  had  a  plant  capacity  of 
about  200  tons  of  rigid  steel  conduit  per  month.  In  December  1936  Laclede  Steel 
took  over  the  assets  of  Laclede  Tube,  and  the  latter  corporation  was  dissolved. 
Thereafter,  Laclede  Steel  manufactured,  sold,  and  distributed  rigid  steel  con- 
duit and  in  general  carried  on  directly  the  business  previously  carried  on  through 
its  subsidiary,  Laclede  Tube.  Immediately  after  the  dissolution  of  Laclede  Tube, 
Laclede  Steel  caused  the  organization  of  Laclede  Tube  Company,  a  Missouri 
corporation,  for  the  purpose  of  preserving  that  name,  but  this  corporation  has 
not  actively  engaged  in  any  business  since  its  creation.  Laclede  Tube  was  a 
member  of  RSCA  from  January  1935  to  June  1936.  and  although  no  representa- 
tives of  either  Laclede  Steel  or  Laclede  Tube  attended  meetings  of  the  association, 
they  botli  participated  in  carrying  on  the  association  activities,  and  Laclede 
Steel  continued  to  cooperate  with  RSCA  and  its  members  until  that  association 
was  dissolved. 

(s)  Respondent  National  Electric  Products  Corporation  (hereinafter  fre- 
quently referred  to  as  National  Electric)  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware,  with  its  principal  place  of  business  at 
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Ambridge,  Pennsylvania.  Successor  by  change  of  name  to  National  Metal  Mold- 
ing Company,  it  is  one  of  the  largest  producers  of  rigid  steel  conduit,  having  a 
plant  capacity  of  about  5,500  tons  per  month,  and  is  also  engaged  on  a  substantial 
scale  in  the  production  and  sale  of  other  products.  American  Circular  Loom 
Company,  a  Delaware  corporation,  vpas  a  vi'holly  ovs^ned  subsidiary  of  National 
Electric  from  about  1914  until  its  dissolution  in  January  1937.  For  a  substantial 
Ijortion  of  this  period  it  manufactured,  sold,  and  distributed  rigid-  steel  conduit 
and  thereafter  sold  and  distributed  under  its  ov^^n  brand  names  conduit  manu- 
factured for  it  by  National  Electric.  Certain  of  its  brands  have  been  continued 
by  National  Electric  to  the  present  time.  National  Metal  Molding  Company  and 
American  Circular  Loom  Company  were  members  of  the  Interior  Conduit  Section 
of  the  Associated  Manufacturers  of  Electrical  Supplies.  National  Electric  and 
American  Circular  Loom  Company  were  members  of  the  Rigid  Conduit  Section 
of  the  National  Electrical  Manufacturers  Association  and  were  members  of 
RSCA  and  participated  in  its  aftairs  until  the  dissolution  of  RSCA  in  the  case 
of  National  Electric  and  until  its  own  dissolution  in  the  case  of  American  Circular 
Loom  Company. 

(t)  Respondent  Steelduct  Company  (hereinafter  frequently  referred  to  as  Steel- 
duct)  is  a  corporation  organized  and  existing  under  the  laws  of  the  State  of  Ohio, 
with  its  principal  place  of  business  in  Yoimgstown,  Ohio.  It  is  engaged  in  the 
sale  and  distribution  of  rigid  steel  conduit  produced  and  shipped  for  it  by 
Enameled  Metals.  Steelduct  was  a  member  of  the  Rigid  Conduit  Section  of  the 
National  Electrical  Manufacturers  Association  and  thereafter  a  member  of 
RSCA  and  participated  in  its  affairs  until  the  dissolution  of  that  association. 

(u)  Respondent  Triangle  Conduit  &  Cable  Company,  Inc.  (hereinafter  fre- 
quently referred  to  as  Triangle)  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Delaware,  with  its  principal  place  of  business  at  Elm- 
hurst,  New  York.  In  June  1940,  through  a  merger,  it  succeeded  to  the  assets  and 
business  of  Triangle  Conduit  &  Cable  Company,  Inc.,  a  New  York  corporation. 
For  several  years  prior  to  1929,  Triangle  secured  its  supplies  of  conduit  from 
Fretz-Moon,  but  since  that  date  has  manufactured  its  own  conduit.  It  is  one  of 
the  largest  producers  of  rigid  steel  conduit,  having  a  plant  capacity  of  about 
6,000  tons  of  such  conduit  per  month,  and  is  also  engaged  in  the  manufacture 
and  sale  of  other  products.  It  was  a  member  of  the  Rigid  Conduit  Section  of 
the  National  Electrical  Manufacturers  Association  and  thereafter  a  member  of 
and  active  in  the  affairs  of  RSCA  until  the  dissolution  of  that  association. 

(v)  Respondent  Walker  Brothers  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Pennsylvania,  with  its  principal  place  of  business 
at  Conshohocken,  Pennsylvania.  It  is  a  manufacturer  of  electrical  construction 
materials,  including  rigid  steel  conduit,  and  has  a  plant  capacity  of  approxi- 
mately 2,000  tons  of  conduit  per  month.  It  was  a  member  of  the  Rigid  Conduit 
Section  of  the  National  Electrical  Manufacturers  Association,  and  thereafter 
a  member  of  RSCA  and  participated  in  its  affairs  until  the  dissolution  of  that 
association. 

(w)  Respondent  Youngstown  Sheet  and  Tube  Company  (hereinafter  frequently 
referred  to  as  Youngstown)  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Ohio,  with  its  principal  place  of  business  in  Youngstown,  Ohio. 
As  a  small  part  of  its  business,  it  is  engaged  in  the  manufacture  of  rigid  steel 
conduit  and  its  two  plants  where  this  commodity  is  produced  have  a  productive 
capacity  of  about  4,400  tons  per  month.  For  a  number  of  years  the  rigid  steel 
conduit  business  of  Youngstown  was  carried  on  through  a  subsidiary  known  as 
the  Western  Conduit  Manufacturing  Company,  which  was  a  member  of  the  In- 
terior Conduit  Section  of  the  Associated  Manufacturers  of  Electrical  Snpplies. 
Youngstown  was  a  member  of  the  Rigid  Conduit  Section  of  the  National  Electrical 
Manufacturers  Association  and  a  member  of  RSCA  and  participated  in  its  affairs 
from  December  1985  to  May  1938.  Prior  to  its  becoming  a  member  of  RSCA 
a  representative  of  Youngstown  attended  meetings  of  that  association  as  a  guest, 
and  subsequent  to  its  resignation  from  that  association  Youngstown  representa- 
tives frequently  attended  association  meetings  and  served  as  members  of  associa- 
tion committees.  Youngstown  thus  participated  in  the  activities  of  RSCA  at 
times  when  it  was  not  a  member  of  that  association. 

(x)  Respondent  Spang  Chalfant,  Inc.,  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Pennsylvnnia,  with  it  principal  place  of  business 
in  Pittsburgh,  Pennsylvania.  It  began  the  manufacture  of  conduit  in  February 
1940,  when  it  purchased  certain  assets  of  Central  Tube  and  inmiediately  began 
the  operation  of  the  conduit  plant  thus  purchased.  It  has  a  productive  capacity 
of  about  2,500  tons  of  conduit  per  month,  but  this  represents  but  a  small  part  of 
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its  total  business,  as  it  is  engaged  in  the  sale  and  distribution  of  many  other  com- 
modities. Spang  Chalfant,  Inc.,  was  not  a  member  of  liSCA.  In  fact,  the  associ- 
ation dissolved  .soon  after  Spang  Chalfant,  Inc.,  acquired  the  assets  of  Central 
Tube  in  February  1940  and  the  only  association  meeting  its  representatives 
attended  was  the  meeting  of  April  16,  1940,  at  which  dissolution  was  voted. 

(y)  Re.siwndent  Steel  and  Tubes,  Inc.,  was  a  corporation  organized  under  the 
laws  of  the  State  of  Ohio.  It  was  a  wholly  owned  subsidiary  of  resiwndent 
Republic  Steel  Corporation  until  October  1939,  when  it  was  dissolved,  its  assets 
taken  over  by  Republic  Steel  Corporation,  and  its  business  continued  as  the 
Steel  and  Tubes  Division  of  Republic  Steel  Corporation.  As  set  out  in  sub- 
paragraph (o)  above,  Steel  and  Tubes,  Inc.,  until  its  dissolution,  was  the  rigid 
conduit  sales  agent  of  respondent  Fretz-Moon,  and  thereafter  the  Steel  and  Tubes 
Division  of  Republic  Steel  Corporation  was  the  exclusive  sales  agent  for  Fretz- 
Moon,  one-half  of  the  voting  stock  of  which  is  owned  by  Republic.  Steel  and 
Tubes,  Inc.,  was  not  a  member  of  RSCA  but,  nevertheless,  its  representatives 
frequently  attended  meetings  of  that  association  and  Steel  and  Tubes,  Inc.,  co- 
operated with  and  assisted  in  the  activities  of  that  association  and  its  members. 

(z)  Respondent  Republic  Steel  Corporation  (hereinafter  frequently  referred 
to  as  Republic)  is  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  New  Jersey,  with  its  principal  place  of  business  in  Cleveland,  Ohio, 
Eepublic  is  concerned  in  the  manufacture  of  rigid  steel  conduit  through  its  own- 
ership of  50  percent  of  the  voting  stock  of  Fretz-Moon.  From  1934  until  the  dis- 
solution of  its  wholly  owned  subsidiary,  Steel  and  Tubes,  Inc.,  in  October  1939, 
it  was  indirectly  engaged  in  the  sale  and  distribution  of  conduit,  and  thereafter, 
through  its  Steel  and  Tubes  Division,  it  was  directly  engaged  in  such  activities. 
Through  tlie  membership  of  Fretz-Moon  in  RSCA  and  through  the  activities  of 
Steel  and  Tubes.  Inc..  and  those  of  its  own  Steel  and  Tubes  Division,  Republic  has 
cooperated  with  and  assisted  in  the  activities  of  RSCA  and  its  members. 

(1-a)  Respondent  M.  B.  Austin  Company  (hereinafter  frequently  referred  to 
as  Austin)  is  a  coriwratiou  organized  and  existing  imder  the  laws  of  the  State 
of  Illinois,  with  its  principal  place  of  business  in  Chicago,  Illinois.  It  sells  and 
distributes  rigid  steel  conduit  which  in  recent  years  has  been  manufactured  for 
it  by  respondent  Triangle  but  marked  with  Austin  brands.  In  January  1935  it 
became  a  sales  agent  for  Triangle  under  a  purported  consignment  arrangement 
by  which  sales  were  made  at  the  prices  and  oa  the  terms  specified  by  Triangle.  It 
presently  operates  under  a  contract  negotiated  with  Triangle  in  Noveinber  1939 
by  which  it  purchases  conduit  bearing  its  brands  from  Triangle.  This  contract 
contains  provisions  respecting  passing  on  to  piirchasers  any  part  of  discounts, 
commissions,  or  allowances  received  from  Triangle  under  the  contract.  The 
provisions  of  this  contract  amount  in  substance  to  control  of  Austin's  resale 
prices  by  Triangle.  Though  not  a  member  of  RSCA,  through  the  relationship  to 
Triangle  directly,  Austin  has  cooperated  and  assisted  in  the  activities  of  that 
association  and  its  members. 

(1-b)  Respondents  George  L.  Hatheway,  Regina  G.  Hatheway,  Katherine  R. 
Hatheway,  and  Jane  Hatheway  are  copartners  trading  as  Clifton  Conduit  Com- 
pany (hereinafter  frequently  referred  to  as  Clifton),  with  their  principal  place 
of  business  in  .Jersey  City,  New  .Jersey.  Clifton  sells  and  distributes  rigid  steel 
conduit  purchased  from  General  Electric  and  marked  with  Clifton  brands.  Clif- 
ton's price  announcements  conform  to  those  of  General  Electric.  This  concern 
was  a  member  of  the  Interior  Conduit  Section  of  the  Associated  Manufacturers 
of  Electrical  Supplies  and  applied  for  membership  in  the  Rigid  Conduit  Section  of 
the  National  Electricnl  Manufat^turers  Association,  but  apparently  was  not  ac- 
cepted because  of  difficulty  over  its  status  as  a  manufacturer.  It  was  not  a 
member  of  RSCA  but  followed  many  of  the  practices  established  or  maintained 
by  that  association  and  its  members. 

(1-c)  Respondent  Charles  Donley,  an  individual  with  oflBces  in  Pittsburgh, 
Pennsylvania,  is  engaged  in  serving  various  individuals,  fii'ms,  and  associations 
as  traflBc  manager  or  adviser.  Mr  Donley  furnished  railroad  freight  rate  serv- 
ices to  various  individual  conduit  manufacturers :  for  a  period  of  time  he  pre- 
pared and  furnished  compilations  of  rates  to  RSCA  for  the  use  of  its  members  in 
computing  delivpred  prices:  and  thereafter,  with  the  collaboration  and  aid  of 
RS^^'A,  furnished  such  compilations  directly  to  the  individual  conduit  manu- 
facturers. At  various  times  he  advised  and  consulted  with  RSCA  and  the  trans- 
portation committee  of  that  association  as  to  the  form  of  data  to  be  furnished  and 
the  scope  and  manner  of  its  distribution. 

(1-d)  Respondent  Frank  C.  Hodkinson,  an  individual  of  East  Orange,  New 
Jersey,  was  connected  with  the  rigid  steel  conduit  industry  in  various  capacities 
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from  1897  to  1986.  He  bas  been  connected  with  the  Safety  Conduit  Company, 
Safety-Armortite  Conduit  Company,  Garland,  and  American  Circular  Loom  Com- 
pany. His  connection  as  vice  president  and  general  manager  of  the  last-named 
concern  was  terminated  in  1936  when  that  company  was  dissolved  by  its  parent, 
National  Electric,  and  he  has  not  since  had  any  substantial  connection  with  the 
industry.  During  his  service  with  the  various  concerns  named,  he  was  active 
in  trade  association  matters.  He  assisted  in  the  formation  of  the  Associated 
Manufacturers  of  Electrical  Supplies,  and  after  the  merger  of  that  association 
with  National  Electrical  Manufacturers  Association  was  at  various  times  a  mem- 
ber of  its  board  of  governors.  During  the  NRA  Code  period  he  was  appointed  by 
the  board  of  governors  of  the  National  Electrical  Manufacturers  Association  as 
the  supervisory  agency  of  the  Roughing-in  Classification  of  the  Electrical  Manu- 
facturing Industry  for  the  administration  of  the  NRA  Code  as  it  applied  to  rigid 
steel  conduit  and  other  products  included  in  the  roughing-in  classification.  He 
also  served  as  representative  of  the  American  Circular  Loom  Company  at  various 
meetings  of  RSCA  from  April  1984  to  July  1986. 

(1-e)  Respondent  Organization  Service  Corporation  (hereinafter  frequently 
referred  to  as  OSC)  is  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  New  York,  with  its  principal  place  of  business  at  74  Trinity  Place, 
New  York,  New  York.  Respondent  Herbert  S.  Blake,  an  individual,  is  the  presi- 
dent and  active  head  of  OSC ;  respondents  Herbert  S.  Blake,  Jr.,  an  individual, 
N.  Myles  Brown,  an  individual,  and  Thomas  B.  Jordan,  an  individual,  are  vice 
pi-esidents  of  OSC;  respondent  Paul  Weiss,  an  individual,  is  treasurer  of  OSC; 
and  respondent  C.  C.  Gregory,  an  individual,  is  secretary  of  OSC.  Among  the 
activities  carried  on  by  OSC  and  its  oflicers  is  Ihat  of  managing  and  directing 
the  activities  of  a  number  of  trade  associations  and  furnishing  various  services 
and  facilities  to  such  associations.  By  contract  executed  October  29,  1936, 
OSC  undertook  to  manage  the  affairs  of  RSCA  subject  to  the  association's  board 
of  directors,  and  also  undertook  to  supply  RSCA  with  officers  and  facilities 
for  the  conduct  of  its  affairs.  This  contract  remained  in  effect  until  December 
31,  1938,  and  thereafter  was  reduced  in  scope  and  continued  until  April  1,  1939, 
when  relations  between  OSC  and  RSCA  ceased.  As  heretofore  found,  certain 
officers  and  employees  of  OSC  also  served  as  officers  of  RSCA. 

(1-f)  Respondent  National  Electrical  Wholesalers  Association  (hereinafter 
frequently  referred  to  as  NEWA)*  is  an  unincorporated  trade  as.sociation  of 
wholesalers  and  jobbers  of  electrical  supplies,  with  its  offices  in  New  York  City. 
It  has  a  membership)  of  approximately  200  such  wholesalers  and  jobbers  who 
are  engaged  in  the  sale  and  distribution  of  electrical  supplies,  including  rigid 
.steel  conduit,  through  some  500  establishments  scattered  throughout  most  of 
the  States  of  the  United  States.  In  the  conduct  of  its  affairs  NEWA  has  various 
committees,  designated  as  commodity  connuittees,  the  members  of  which  devote 
their  attention,  for  the  benefit  of  the  entire  membership,  to  particular  classi- 
fications of  electrical  material.  One  such  commodity  committee  is  the  rigid  steel 
conduit  committee.  Respondents  J.  G.  Johannesen,  D.  L.  Fife,  and  Alfred  Byers 
have  served  as  chairman,  vice  chairman,  and  secretary,  resiieetively,  of  the  con- 
duit committee,  and  respondents  W.  S.  Blue.  W.  J.  Drury,  A.  H.  Kahn.  C.  H.  Mc- 
Cullough,  H.  E.  Rasmussen,  H.  O.  Smith,  L.  E.  Latham,  F.  R.  Eiseman.  W.  R. 
Kiefer,  H.  B.  Tompkins,  A.  L.  Hallstrom,  A.  S.  Reichman,  and  D.  M.  Smith  have 
at  various  times  served  as  members  of  such  committee.  Through  the  activities 
of  this  committee  NEWA  and  its  members  have  cooperated  with  and  assisted 
RSCA  and  its  members  as  hereafter  set  forth. 

(1-g)  Respondent  General  Electric  Supply  Corporation  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of  Delaware,  with  its  principal 
offices  in  Bridgeport,  Connecticut.  It  is  a  wholly  owned  subsidiary  of  General 
Electric.  Respondent  E.  B.  Latham  &  Company  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  with  its  principal  place  of 
business  in  New  York  City.  Respondent  Fife  Electric  Supply  Company  has  its 
principal  place  of  business  at  541  East  Larned  Street.  Detroit,  Michigan.  Re- 
spondent Columbia  Electrical  Company  has  its  principal  place  of  business  at 
206  Grand  Avenue,  Kansas  City,  Missouri.  Respondent  Graybar  Electric  Com- 
pany, Inc.,  is  a  corporation  organized  and  existing  under  the  laws  of  the  State 
of  New  York,  with  its  principal  place  of  business  in  New  York  City.  Respondent 
W.  T.  McCullough  Electric  Company  has  its  principal  place  of  business  at  817 
First  Avenue,  Pittsburgh,  Pennsylvania.  Respondent  Peerless  Electric  Supply 
Company  has  its  principal  place  of  business  at  122  South  Meridian  Street,  In- 
dianapolis, Indiana.  Respondent  The  Hardware  and  Supply  Company  has  its 
principal  place  of  business  at  475  South  High  Street,  Akron,  Ohio.     Respondent 
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Revere  Electric  Supply  Company  (the  concern  referred  to  in  the  complaint  as 
Revere  Electric  Company)  is  a  corporation  organized  and  existing  under  the 
laws  (if  the  State  of  Illinois,  with  its  principal  place  of  business  in  Chicago, 
Illinois.  Respondent  Kiefer  Electric  Supply  Company  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Illinois,  with  its  principal  place  of 
business  in  Peoria.  Illinois.  Respondent  Westinghouse  Electric  Supply  Company 
is  a  corporation  organized  and  existing  under  the  laws  of  the  State  of  Delaware, 
with  its  principal  place  of  business  in  New  York  City.  Respondent  The  F.  D. 
Lawrence  Electrical  Company  lias  its  principal  place  of  business  at  217  West 
Fourth  Street,  Cincinnati,  Ohio.  Respondent  The  C.  S.  Mersick  and  Company 
has  its  principal  place  of  busine.ss  at  278  State  Street,  New  Haven,  Connecticut. 
The  respondents  named  in  this  subparagraph  are  wholesalers  of  electrical  sup- 
plies, including  rigid  steel  conduit.  Each  is  a  member  of  NEWA  and  representa- 
tives of  each  have  at  various  times  served  on  the  conduit  committee  of  that 
association. 

Paragraph  Two:  (a)  Each  of  the  respondents  named  in  subparagraphs  (k)  to 
(1-b),  inclusive,  of  Paragraph  One,  except  as  otherwise  stated  therein,  is  en- 
gaged in  the  sale  and  distribution  of  rigid  steel  conduit  to  and  through  whole- 
salers, and  pursuant  to  sales  made,  transports  such  conduit,  or  causes  it  to  be 
transported,  among  and  between  various  States  of  the  United  States  and,  in 
some  instances,  its  territories,  possessions,  and  foreign  countries,  and  maintains, 
and  has  maintained,  a  course  of  trade  in  rigid  steel  conduit  in  commerce,  as 
"commerce"  is  defined  in  the  Federal  Trade  Commission  Act.  These  respondents 
are  hereinafter  frequently  referred  to,  both  individually  and  collectively,  as 
"conduit  sellers." 

(b)  Each  of  the  respondents  named  in  subparagraph  (1-g)  of  Paragraph  One 
is  engaged  in  the  sale  and  distribution  of  rigid  steel  conduit  at  wholesale,  and 
in  tlie  cotu'se  and  conduct  of  their  respective  businesses,  pursitant  to  sales  made, 
tran.sports  rigid  steel  conduit,  or  causes  it  to  be  transported,  between  and  among 
various  States  of  the  United  States,  and  maintains,  and  has  maintained,  a  course 
of  trade  in  such  conduit  in  conmierce.  as  "commerce"  is  defijied  in  the  Federal 
Trade  Commission  Act.  These  respondents  are  hereinafter  frequently  referred 
to,  both  individually  and  collectively,  as  "conduit  wholesalers." 

(c)  The  respondents  other  than  those  referred  to  in  (a)  and  (b)  above  are 
not  individually  engaged  in  the  sale  and  distribution  of  rigid  steel  conduit  in  com- 
merce but  have  directed,  cooperated  with,  or  assisted  conduit  sellers  or  conditit 
wholesalers  in  planning  and  executing  the  various  policies,  practices,  and  methods, 
as  hereinafter  set  forth.  Each  of  the  various  conduit  sellers  and  conduit  whole- 
salers is  in  competition  with  other  conduit  sellers  and  conduit  wholesales  to  the 
extent  that  such  competition  has  not  been  lessened  or  restrained  by  the  acts  and 
practices  hereinafter  described. 

Paragraph  Three:  Rigid  steel  conduit  (frequently  referred  to  herein  merely 
as  conduit)  is  steel  pipe  which  has  l>een  cleaned  and  galvanized  or  enameled  in 
order  to  give  it  a  smooth  surface,  particularly  on  the  interior  of  the  pipe.  Usually 
made  in  10-foot  lengths  and  in  sizes  having  interior  diameters  ranging  from 
%  inch  to  6  inches,  it  is  installed  in  buildings  and  other  construction  projects 
where  electrical  wiring  is  necessary  in  order  to  furnish  a  continuous  channel  or 
container  for  such  wiring.  It  is  ordinarily  put  in  place  during  the  progi-ess  of 
the  construction  work  and  wiring  is  later  installed  by  drawing  it  throiigh  the 
conduit.  Thereafter,  such  wiring  may  at  any  time  be  withdrawn  or  supple- 
mented as  circumstances  may  require. 

P-^R'GKAPH  Fotjk:  (a)  For  a  long  period  of  years  respondent  conduit  sellers 
have  used  a  delivered-price.  basing-point  system  of  quoting  prices  for  and  selling 
conduit.  The  manufacture  of  conduit  had  its  origin  a  few  years  before  the  be- 
ginning of  the  present  century.  Several  of  the  pioneer  producers  of  conduit  wei'e 
merely  agents  of  steel  companies  for  the  purpose  of  converting  pipe  into  con- 
duit and  distributing  it.  Safety-Armor ite  Companv  and  National  ^.letal  :Molding 
Company,  predecessors  of  Garland  and  National  Electric,  respectively,  were  .con- 
verting and  selling  agents  for  the  National  Tube  Company,  a  subsidiary  of  the 
United  States  Steel  Corporation.  The  first  price  card  of  the  series  presently 
in  use  to  announce  prices  offered  by  respondent  conduit  sellers  was  issued  by 
these  converting  agents  about  August  1.  1918,  and  was  designated  as  card  No.  1. 
Similar  price  cards  were  issued  by  other  conduit  sellers  then  in  business.  These 
cards  quoted  condiiit  prices  in  terms  of  cents  per  foot  and  stated  the  Pittsburgh 
basing  discounts  from  such  prices,  with  provision  for  reducing  the  rate  of  dis- 
count and  thus  increasing  the  price  according  to  the  railroad  freight  rate  from 
Pittsburgh  to  the  purchaser's  destination.     Using  card  No.  1  of  the  American 


448  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

Circular  Loom  Company  of  Boston,  Massachusetts,  as  an  example  (Resp.  Ex. 
257-A),  %-incli  conduit  was  quoted  at  8%  cents  per  foot;  the  Pittsburgh  basing 
discount  on  jobbers'  carloads  of  galvanized  conduit  was  60  percent,  so  that  the 
price  delivered  in  Pittsburgh  was  $3.30  per  hundred  feet.  At  any  destination 
other  than  Pittsburgh  the  discount  was  reduced  at  the  rate  of  one-tenth  of  a 
point  per  one  cent  of  railroad  tariff  rate  per  hundred  pminds.  Thus,  at  a  destina- 
tion having  a  freight  rate  of  34  cents  from  Pittsburgh,  the  discount  would  be 
reduced  3.4  points  to  56.6  percent,  and  the  delivered  price  at  such  destination 
would  therefore  be  $3.69  per  hundred  feet.  This  formula  does  not  produce  a 
price  difference  between  Pittsburgh  and  other  points  exactly  equal  to  the  freight 
rate. 

(b)  In  1924,  at  about  .the  time  the  steel  companies  added  Chicago,  Illinois,  as 
a  basing  point  in  the  sale  of  pipe,  Youngstown,  which  had  a  conduit  plant  at 
Evanston,  Illinois,  announced  an  Evanston  base  price  for  conduit  $4  per  ton 
higher  than  the  Pittsburgh  base,  and  all  other  conduit  sellers  announced  identical 
Evanston  base  prices.  Clayton  Mark,  which  established  a  conduit  plant  in  Chicago 
in  1924  and  began  the  distribution  of  conduit  therefrom  early  in  1925,  used  a 
Chicago  base  price  instead  of  an  Evanston  base.  This  did  not  amount  to  the 
general  establishment  of  a  third  basing  point,  however,  because  the  freight 
rates  from  Evanston  and  Chicago  are  the  same  to  all  points  except  locations 
within  the  Chicago  switching  district.  The  discounts  from  the  Evanston  and 
Chicago  base  prices  quoted  by  all  conduit  sellers  were  two  points  lower  than  those 
applicable  to  the  Pittsburgh  base  and  the  same  provisions  for  determining  de- 
livered prices  at  other  points  according  to  the  freight  I'ates  were  applied  as  had 
previously  existed  with  respect  to  the  Pittsburgh  base.  The  formula  used  also 
provided  that  at  any  given  location  the  delivered  price  quotation  of  a  conduit 
seller  should  be  based  upon  Pittsburgh  or  Evanston,  depending  upon  which  base 
price  and  accompanying  discount  produced  the  lower  figure  at  the  purchaser's 
destination. 

(c)  Respondent  condxiit  sellers  followed  the  above-described  list-and-discount 
method  of  determining  delivered  prices  pursuant  to  rheir  basing-point  system 
until  June  1930',  when  certain  alterations  cooijeratively  determined  upon  were 
made  in  the  method  of  calculating  such  prices.  The  minutes  of  a  meeting  of  the 
Rigid  Steel  Conduit  Section  of  the  National  Electrical  Manufacturers  Associa- 
tion on  June  4,  1930.  attended  by  representatives  of  American  Circular  Loom 
Company,  Central  Tube.  Enameled  Metals,  Fretz-Moon.  Garland,  General  Elec- 
tric, Mohawk  Conduit  Company.  National  Electric,  Triangle,  Walker  Brothers, 
and  Youngstown  show  the  following  action : 

The  matter  of  simplified  billing  of  Rigid  Conduit  along  the  lines  of  the 
plan  submitted  to  Mr.  Neagle  by  Mr.  Sicard  was  discussed  and  it  was  the 
consen.sus  of  opinion  of  the  meeting  that  it  is  to  the  best  interests  of  the  pub- 
lic and  the  electrical  trade  that  some  such  simplified  method  of  net  billing 
be  followed  (Comm.  Ex.  692- Z84). 

National  Electric  issued  a  booklet  dated  June  10,  1930  (Comm.  Ex.  SO-R),  en- 
titled "Freight  Adders  and  Terms"  containing  various  tables  by  the  use  of  which 
a  sum  to  be  ndded  to  the  base  price  as  a  delivery  charge  per  thousand  feet 
of  conduit  could  be  determined  for  a  large  number  of  destinations.  These  sums 
called  "delivery  charges"  did  not  represent  the  exact  amount  of  the  freight 
rate  from  the  controlling  basing  point  to  the  destination  specified,  in  part 
because  of  the  mam)er  in  which  fractions  were  treated  in  the  calculations  and  in 
part  because  5  percent  was  added  to  and  included  in  such  sum.  Purchasers 
who  took  the  discount  for  payment  within  the  cash  discount  period  were  per- 
mitted to  take  such  discount  upon  the  delivered  price,  which  included  the  so- 
called  delivery  charge.  National  Electric  also  issued  price  card  No.  61  (Resp. 
Ex.  139-B),  dated  June  16,  1930.  which  was  prepared  for  use  in  connection  with 
the  freight  adders  described  above.  Other  conduit  sellers  made  a  similar  change 
from  the  list-and-discount  method  of  quoting  prices.  Price  card  No.  61  of  Laclede 
Tube  (Resp.  Ex.  30G-A  to  D).  effective  June  16.  1930,  is  in  all  substantial  features 
and  in  almost  all  nonessential  features  a  duplicate  of  the  National  Electric  card. 
Beginning  with  card  No.  1,  all  price  cards  issued  by  each  of  the  respondent  conduit 
sellers  have  borne  numbers  identical  witli  those  of  the  corresponding  cards  of 
the  other  conduit  sellers,  nnd  the  cards  of  all  conduit  sellers  of  any  given  number 
have  been  identical  in  all  material  particulars.  In  some  instances  individual 
conduit  sellers  have  not  issued  a  card  of  a  given  numb-^r  and  instead  have  an- 
nounced a  percentage  discount  from  a  previous  card.  Where  the  issuance  of  a 
card  was  thus  omitted,  however,  the  next  card  issued  boi-e  n  number  coinciding 
with  that  Iwrne  by  corresponding  cards  of  (he  other  conduit  sellers. 
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(d)  The  modification  in  pricing  method  described  in  the  preceding  siibpara- 
graph  was  followed  by  a  fnrther  change  made  in  the  same  year.  Youngstown 
prepared  a  delivery  charge  booklet  dated  November  15,  1930  (Comm.  Ex.  89), 
which  was  more  comprehensive  and  somewhat  easier  to  use  than  the  one  devised 
by  National  Electric.  This  booklet,  instead  of  using  arbitrary  key  numbers, 
set  out  the  delivery  charges  per  thousand  feet  of  each  size  of  conduit  according 
to  any  railroad  tariff  rate  from  one-half  cent  to  $2,241/2  per  hundred  pounds,  in 
steps  of  one-half  cent  each.  These  delivery  charges  also  included  an  additional 
5  percent,  as  had  been  the  case  with  those  demised  by  National  Electric.  Upon 
the  request  of  other  conduit  sellers,  Youngstown  had  copies  of  its  publication 
printed  without  covers  and  sold  numbers  of  them  to  respondents  Cohoes,  Tri- 
angle, Walker  Brothers,  Enameled  Metals,  Steelduct,  Steel  and  Tubes,  Inc., 
Fretz-Moon,  Garland,  and  Clifton.  Upon  the  basis  of  circmustances  shown 
in  the  record  and  a  comparison  of  the  pamphlets,  it  is  concluded  that  Clayton 
Mark  al.so  secured  copies  of  tlie  Youngstown  pamphlet.  Respondent  conduit 
sellers  distributed  these  pamphlets  to  their  salesmen,  sales  agents,  wholesalers, 
and  other  customers,  for  use  by  such  parties  in  calculating  delivered  prices  for 
conduit.  At  about  this  time  Clayton  Mark  abandoned  the  use  of  a  Chicago 
base  and  adopted  the  Evanston  base,  so  that  all  respondent  conduit  sellers 
were  then  using  only  Pittsburgh  and  Evanston  as  basing  points. 

(e)  The  use  of  the  Pittsburgh  and  Evanston  bases  exclusively  continued  until 
late  in  1934,  when  Clayton  ]\rark  again  instituted  a  Chicago  base  and  ceased 
using  E'vanston.  As  heretofore  stated,  the  rates  from  Chicago  and  Evanston 
are  the  same  to  all  points  except  a  few  locations  adjacent  to  these  bases.  Effec- 
tive January  2,  1935,  Youngstown  instituted  Chicago  as  a  base  and  continued 
the  Evanston  base  (Resp.  Ex.  182).  The 'Situation  thus  created  had  prompt 
collective  consideration.  The  minutes  of  a  meeting  of  RSCA  on  January  17, 
1935,  recite  in  part : 

(c)  The  Board  of  Dii'ectors  recommends  to  the  Association  that  the  Evan- 
ston basing  point  bf^  eliminated,  leaving  the  two  basing  points — Pittsburgh, 
Pa  ,  and  Chicago,  111. 

After  considerable  discussion  this  recommendation  was  laid  upon  the 
table  pending  the  rep<n-t  of  the  St)ecial  (Committee  on  zoning  (Comm. 
Ex.  3-B). 

At  the  time  of  this  meeting  respondent  conduit  sellers'  price  cards  No.  70,  issued 
in  July  1934,  were  in  effect.  The  next  price  cards  (No.  71)  were  issued  b.v 
respondent  conduit  sellers  in  Januar.v  1936  and  were  limited  to  the  Pittsburgh  and 
Chicago  bases,  the  Evanston  base  being  eliminated.  With  the  exception  of  a 
minor  change  by  which  freight  adders  were  shown  in  terms  of  hundred  feet  of 
conduit  instead  of  thousand  feet,  respondent  conduit  sellers  have  continued  their 
basing-point  system  without  furtlier  change.  The  last  proposed  change  as  shown 
by  the  record  was  one  considered  at  a  meeting  of  RSCA  on  November  10,  1939. 
The  minutes  of  this  meeting  do  not  show  that  any  consideration  was  given  to 
basing  points,  but  H.  H.  Benfield,  who  was  present  at  the  meeting  as  a  repre- 
sentative of  Fretz-Moon,  addressed  a  memorandum  marked  "Confidential"  to 
certain  of  his  associates  under  date  of  November  20,  1939,  in  wliich  he  described 
various  occurrences  at  the  meeting.     He  said  in  part : 

Please  note  this  memorandum  and  destroy. 

There  was  a  meeting  of  the  various  manufacturers  of  conduit  in  New  York 
on  November  16th  at  which  all  major  manufacturers  were  represented  except 
Triangle. 

^  4:  ^  if:  ^  :(:  :{: 

The  fact  that  neither  Youngstown  nor  Clayton-Marks  manufacture  conduit 
in  Chicago  any  more,  the  dropping  of  the  Chicago  base  was  briefly  discussed 
but  it  was  decided  not  to  do  anything  about  it  for  the  time  being  because  of 
the  possibility  of  investigation  (Comm.  Ex.  622-A). 

Par.\graph  Five  :  (a)  In  the  establishment  and  maintenance  through  collective 
action  of  the  basing-point,  delivered-price  system  in  its  present  form,  respondent 
conduit  sellers  had  the  purpose  of  limiting  and  restraining  the  normal  forces  of 
competition.  They  recognized  that  by  virtue  of  location,  some  conduit  sellers 
could,  by  reflecting  such  advantage  of  location  in  their  prices,  exclude  other.s 
from  selling  in  certain  markets;  that  their  basing-point,  delivered-price  system 
offered  compensations  in  the  form  of  higher  profits  to  the  favorably  located  seller 
on  sales  made  in  his  natural  territory  in  return  for  refraining  from  pressing  his 
advantage  of  location  :  that  in  order  to  maintain  a  price  level  high  enough  to  per- 
mit each  seller  to  sell  in  the  natural  territories  of  other  conduit  sellers,  price 
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competition  must  be  restrained;  and  that  the  operation  of  their  formnhi  system 
of  pricing  enables  each  seller  to  quote  to  a  prospective  purchaser  at  any  location 
the  same  price  as  that  quoted  by  other  sellers,  through  the  use  of  the  same 
formula,  and  thus  bring  about  a  condition  of  matched  prices.  Examples  of  the 
knowledge  and  purpose  of  these  respondents  appear  in  the  record  in  various  ways. 
For  example,  the  president  of  Garland,  in  his  testimony  concerning  the  basing- 
point  system  and  the  location  of  Walker  Brothers'  plant  at  Coushohocken,  only 
a  few  miles  from  Philadelphia,  stated  : 

If  we  didn't  have  our  present  practice,  why,  Walker  would  walk  away  with 
all  the  Philadelphia  business  (T.  1487). 

Another  example  appears  in  the  testimoiiy  of  the  president  of  Walker  Brothers, 
who,  when  asked  if  he  knew  of  any  method  other  than  the  baslng-point,  delivered- 
price  system  which  would  afford  a  similar  degree  of  uniforn\ity  in  price,  stated : 

A.  Oh,  I  am  not  willing  to  admit  that  the  Pittsburgh  basic  method  of  selling 
is  the  only  way  by  which  uniform  prices  can  be  put  together.     It  is  one. 

Q.  Well,  can  you  name  other  ways  in  which  you  could  have  reached  the 
same  degree  of  identity  and  uniformity  as  you  did  here,  through  the  use  of 
any  other  method'? 

A.  I  imagine  that  there  are  a  great  many  other  ways  of  figuring  uniform 
prices  outside  of  the  Pittsburgh  basic  method  of  selling,  but  I  can't  answer 
your  (luestion  without  distorting  the  picture.  Tliis  is  one  method  by  which 
it  is  done.     There  must  be  others  (T.  883-84). 

(b)  Certain  a.spects  of  respondent  sellers'  desire  and  purpose  to  restrain 
competition  in  the  sale  and  distrib'ution  of  conduit  were  openly  revealed  during 
the  negotiations  for  and  the  administration  of  theii-  Code  promulgated  under  the 
National  Industrial  ecovery  Act  and  through  various  activities  claimed  to  be 
pursuant  to  such  Code.  For  example,  respondent  conduit  sellers'  Code  (Resp. 
Ex.  2.59)  provided  for  the  filing  of  prices,  discounts,  and  terms  of  payment,  for 
the  relaying  thereof  to  competitors,  and  for  adherence  thereto  so  long  as  the 
filing  was  not  changed.  Respondent  F.  C.  Hodkinson  who  was  appointed  by  the 
board  of  directors  of  the  National  Electrical  Manufacturers  Association  as  su- 
pervisory agency  for  the  division  of  the  electrical  manufacturing  industry  whicli 
included  conduit,  in  his  capacity  as  such  supervisory  agency,  called  upon  Garland 
by  letter  dated  November  29,  1933,  for  an  explanation  of  an  apparent  departure 
from  its  filed  prices  in  a  bid  to  The  Panama  Canal.  In  replying.  Garland  ex- 
plained that : 

*  *  *  our  own  price  .1547  was  in  error,  inasnuich  as  we  used  the  67^ 
freight  adder  which  at  that  time  we  thought  was  correct  but  now  find  that 
the  less  carload  freight  adder  is  70^-,  which  hereafter  will  be  used  by  us. 

In  the  prices  as  quoted  some  confusion  evidently  exists  as  to  the  proper 
freight  adder  as  several  of  the  prices  are  slightly  different  from  the  correct 
which  we  figure  should  be  .1554  (Comm.  Ex.  247). 

In  replying  to  Garland,  INIr.  Hodkinson  stated  in  part : 

The  filing  of  price  lists,  if  these  lists  happen  to  be  uniform,  will  assure 
all  uniform  quotations  made  on  any  inquiry,  whether  from  the  Government 
or  a  private  individual,  but  with  the  matter  of  the  delivery  charges  left  up 
in  the  air  as  it  has  been,  there  is  room  for  differences.  I  am  therefore  calling 
for  the  filing  of  these  delivery  charge  schedules  (Comm.  Ex.  248). 

The  basis  for  pricing  delayed  deliveries  of  conduit  on  specific  building  contracts 
was  determined  as  shown  by  the  minutes  of  a  meeting  of  RSCA  on  January  17, 
1935,  which  read  in  part : 

Upon  motion  made,  seconded,  and  carried,  it  was  resolved  that  it  is  the 
understanding  of  each  member  of  the  Rigid  Steel  Conduit  Association  tliat 
any  delivery  of  conduit  upon  any  specific  building  contract,  or  order,  after 
its  six  months  expii-ation,  shall  be  billed  on  the  basis  of  current  filed  Card 
with  NRA  Supervisory  Agency,  unless  pi-eviously  an  extension  has  been 
granted  by  the  Supervisory  Agency  under  the  prescribed  method  of  in- 
vestigation and  substantiation  of  the  I'equirement  of  extension.  And  to 
eliminate  confusion,  each  member  shall  file  a  list  of  all  existing  contr.-icts 
on  January  25th  and  February  25th,  1935  (Comju.  Ex.  3-li). 

In  their  efforts  to  maintain  identical  prices  and  prevent  purchasers  from  find- 
ing any  advantage  in  dealing  with  one  seller  as  against  another,    respondent 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  451 

conduit  sellers  did  not  stay  within  the  provisions  of  their  Code.  An  example 
of  this  appears  in  connection  with  bids  made  in  February  1935  to  the  United 
States  for  supplying  certain  conduit  for  use  in  the  Canal  Zone.  There  were  30 
bids  submitted:  28  of  these  wore  each  in  the  amount  of  $;iOSO;  one  bid  was  at 
a  liigher  ligure  ;  and  one  bid,  that  of  Home  Lighting  Company,  a  jobber  located  in 
Lialtiuiore,  was  low  at  ,$3,U75.  Home  Lighting  Company  received  the  award  and 
sought  to  purchase  the  conduit  from  Cohoes,  which  was  its  regular  source  of 
supply.  Before  the  order  was  shipped  Mr.  Hodkinson,  in  his  capacity  as  super- 
visory agency  under  the  Code,  telegraphed  Cohoes  under  date  of  March  28, 
iy35,  in  part: 

Referring  to  your  TEr.r:PHONE  message  wish  to  inform  you  that  as 
supermsory  agency  i  protested  to  washington  bid  submitted  by  home 
Lighting  Company  *  *  *  j  have  had  no  reply  and  before  you  ship 
this  specification  on  Home  Lighting  order  the  matter  should  be  adjudi- 
cated at  Washington   (comm.  ex.  287). 

Under  date  of  March  30,  1935,  Cohoes  advised  Home  Lighting  Company  in  part : 

We  are  in  receipt  of  your  letter  of  March  27th,  and  while  we  fully  ap- 
preciate your  situation,  we  are  powerless  to  ship  this  specification  until  we 
have  authority  to  do  so  from  the  Sui)ervisory  Code  Authority  (Comm.  Ex. 
289). 

Home  Lighting  Company  sought  to  purchase  the  conduit  needed  to  fulfill  its 
obligation  under  the  bid  from  other  conduit  sellers.  On  April  5,  1935,  it  tele- 
graphed Austin,  as  follows : 

Advise  Western  Union  can  you  make  shipment  in  frte  days  fifty 
thousand  feet  half  inch  hot  dipped  conduit  (Comm.  Ex.  291). 

On  the  .same  day  Austin  replied  to  Home  Lighting  Company  that  it  could  make 
the  shipment,  and  added  : 

We  sincerely  hope  to  be  favored  with  j'our  order  (Comm.  Ex.  291). 

On  the  next  day,  April  6,  1935,  Austin  advised  Home  Lighting  Company  that 
upon  receipt  of  shipping  instructions  the  order  was  identihed  as  a  Panama  <  'anal 
bid,  that  evidently  Austin  conduit  was  not  specified  in  the  bid  and  it  would  be 
difficult  to  change  the  brand  with  the  Government,  and  concluded  by  saying: 

In  view  of  this  being  for  the  Panama  Canal  I  believe  it  will  be  A'ery  essen- 
tial that  you  furnish  the  brand  of  conduit  nominated  in  your  proposal  to 
avoid  complications  with  the  governmental  authorities. 

We,  therefore,  regret  exceeding  that  we  are  unable  to  handle  the  order 
and  beg  to  remain  (Comm.  Ex.  292). 

Home  Lighting  Company  had  secured  an  authorization  from  the  Government 
purchasing  agency  on  March  23,  1935,  to  supply  Clayton  Mark  conduit  "pro- 
vided it  complies  with  the  specifications"  (Comm.  Ex.  332).  However,  Home 
Lighting  Company  was  unable  to  purchase  the  conduit  necessai-y  to  fulfill  its 
bid.  It  secured  some  conduit  from  other  jobbers  and  the  Government  purchased 
the  remainder  in  the  open  market  and  charged  the  difference  in  cost  to  Home 
Lighting  Company. 

It  was  impossible  for  the  bid  by  Home  Lighting  Company  to  be  in  violation  of 
the  Code  administered  by  Mr.  Hodkinson  because  that  company  was  not  subject 
to  that  Code.  In  addition,  at  the  time  these  events  occurred.  Executive  Order 
No.  0767,  dated  June  29,  1934,  was  in  effect  and  provided  that  in  sales  to  in- 
strumentalities of  the  Government  a  price  as  much  as  15  percent  below  filed  prices 
would  not  violate  Code  provisions  concerning  filed  prices. 

Paragraph  Six:  (a)  The  use  of  the  same  base  prices  and  uniform  delivery 
charge  factors  by  the  several  respondent  conduit  sellers  will,  as  a  matter  of 
simple  mathematics,  enable  all  such  sellers  to  quote  identical  delivered  prices  to 
any  given  destination,  provided  the  same  railroad  tarilT  rate  is  used  by  each  seller 
in  selecting  the  applicable  delivery  charge  factor.  Frequently,  however,  it  is 
difficult  to  exactly  determine  the  tariff  rate  and  even  experts  sometimes  differ  as 
to  the  applicable  rate.  Mistakes  by  conduit  sellers  in  the  selection  of  the  rail- 
road tariff  rate  to  be  used  in  a  particular  instance  were  a  fruitful  source  of 
differences  in  the  delivered  prices  quoted. 

(b)  The  record  does  not  disclo.se  the  details  of  various  steps  taken  by  the 
despondent  conduit  sellers  with  respect  to  railroad  tariff  rates  prior  to  1936.  In 
the  beginning  of  the  industry  the  conduit  manufacturers  who  acted  as  converting 
and  selling  agents  for  pipe  manufacturers  used,  a  freight  bulletin  on  standard 


452  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

pipe  prepared  by  National  Ttibe  Company.  Apparently  such  i-ates  on  pii>e  were 
used  generally  by  conduit  sellers  and  no  freight  bulletin  on  conduit  was  published 
until  sometime  after  the  organization  of  RSCA.  During  the  Code  period  the 
problem  of  price  differences  resulting  from  variations  in  delivery  charges  was 
handled  by  the  action  of  Mr.  Hodkinson  requiring  the  filing  of  delivery  charge 
schedules  in  connection  with  the  price-filing  provisions  of  the  Code.  This  was 
supplemented  by  tlie  action  of  George  A.  Sicard,  secretary  of  RSCA,  in  fur- 
nishing a  tariff  rate  for  tlie  common  use  of  members  of  RSCA  in  cases  involving 
unusual  destinations  or  rates.  An  example  of  this  appears  in  the  bulletin 
dated  January  31,  1935,  addressed  by  Sir.  Sicard  to  members  of  the  association, 
concerning  bids  to  be  opened  February  11,  1935,  for  50,000  feet  of  i/^-inch  galva- 
nized conduit  for  The  Panama  Canal.     He  wrote  : 

The  published  freight  rate  to  Cristobal,  Canal  Zone,  is  '^I'V^t  per  hundred 
pounds  (Comm.  Ex.  419). 

The  results  on  this  bid  have  been  heretofore  set  out  in  subparagraph  (b)  of 
Paragraph  Five. 

(c)  Sometime  after  its  organization  and  before  September  10,  1936,  1\SCA 
began  the  publication  of  freight  rate  bulletins  for  the  conmion  use  of  respond- 
ent conduit  sellers  in  conjunction  with  the  delivery  cliarge  pamphlets  in  ascertain- 
ing delivered  prices  to  be  quoted  at  the  various  destinations  set  out  in  the  rate 
bulletins.  Under  date  of  September  10,  1936,  RSCA  published  a  rate  bulletin 
entitled : 

SUPPLEMENT  TO  KIGID  CONDUIT  FREIGHT  RATE  BULLETIN,  DATED  APRIL  2.">,  1935,  TO  BE 
USED  AS  A  BASIS  IN  DETERMINING  DELIVERED  PRICES  ON  RIGID  CONDUIT,  LESS  CARLOAD, 
FOR  RAIL-STATION  DELIVERY  ALSO  STORE-DOOR  DELIVERY,  INCLUDING  ALL  TRUCK 
DEUVERIES  FROM  PITTSBURGH  OR  CHICAGO  AND  EVANSTON  TO  VARIOUS  DESTINATIONS 
IN  WESTERN  AND  CONTRAL  UNITED  STATES 

(Comm.  Ex.  74-Z26) 

On  October  9,  1936,  I.  A.  Bennett,  vice  president  of  National  Electric,  addressed 
his  sales  representatives : 

We  are  in  receipt  of  a  copy  of  letter,  dated  September  26th,  sent  out  by 
tlie  Triangle  Conduit  Company  to  their  Sales  Offices  in  which  they  enclose 
copy  of  the  Rigid  Steel  Conduit  Association  Supplement  on  Freight,  whicli 
takes  care  of  store-door  delivery  at  the  rates  shown. 

This  company  wants  to  follow  these  rates,  and  charge  will  be  made  on  all 
shipments  on  Pittsburgh  or  Chicago  base  where  Rigid  Conduit  is  shipped 
by  truck  to  a  job  site,  or  to  the  store  door  of  jobber. 

It  is  difficult  to  put  into  effect  any  new  program  as  each  customer  naturally 
resists  paying  for  something  he  has  been  getting  for  nothing.  Therefore, 
you  will  unquestionably  run  up  against  the  story  that  someone  is  not  doing 
this  or  doing  that,  and  therefore,  we  sliould  not  do  it. 

It  certainly  seems  logical  to  equalize  on  freight  and  transportation  service, 
and  therefoi'e,  we  sent  you  on  October  6th,  copies  of  the  Rigid  Steel  Conduit 
Association  Supplement,  and  ask  that  .vou  use  this  to  familiarize  your  cus- 
tomers, where  effective,  with  this  tariff,  and  endeavor  to  standardize  it 
(Comm.  Ex.  392). 

The  minutes  of  a  meeting  of  RSCA  on  December  8,  1936,  recite  in  part  : 

Chairman  Bennett  introduced  the  subject  of  the  recently  published  freight 
supplement  for  discussion,  and  certain  discrepancies  were  brought  to  light 
in  tlie  rates  as  published. 

It  was  suggested  that  Mr.  Kim  confer  with  Mr.  Doiiely.  who  compiled  the 
supplement,  with  a  view  to  having  corrected  certain  errors  which  had  been 
noted. 

Further,  it  was  voted  to  employ  Mr.  Donley  to  keep  the  supplement  up  to 
date  in  the  light  of  such  changes  in  existing  rates  as  may  be  made  from 
time  to  time  (Comm.  Ex.  9-D). 

The  last  rate  bulletin  issued  directly  by  RSCA  was  dated  January  1,  1937. 
Su)>plements  to  this  rate  bulletin,  however,  wei-e  issued  directly  by  the  asso- 
ciation until  the  RSCA  meeting  of  September  27,  1937,  the  minutes  of  which 
recite  in  part : 
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At  a  meeting  earlier  in  the  year,  Chairman  Bennett  had  been  authorized 
to  eniiDloj'  Mr.  Donley  as  Traffic  Manager  for  the  Association,  and,  following 
discussion,  it  was  voted  to  pay  Mr.  Donley's  bill  as  submitted  to  Mr.  Booth, 
and  advise  him  that  his  services  were  no  longer  required. 

It  was  then  voted  to  establish  a  Committee  on  Traffic  to  consist  of  Messrs. 
Kim,  Welsh  and  Matthews,  of  the  National  Electric  Products  Corporation, 
Youngstown  Sheet  and  Tube  Company  and  Central  Tube  Company  i-e- 
spectively  (Comm.  Ex.  22-D). 

The  rate  bulletin  of  January  1, 1937,  carried  as  a  foreword  : 

METHOD   OF  FIGURING   DELIVEKED   PRICE 

The  freight  rates  listed  herein  are  to  be  used  to  ascertain  delivery  charges 
in  tiguring  F.  O.  B.  destination  prices  to  all  points  in  the  United  States  and 
their  posses  i  sons. 

Where  the  freight  rates  shown  are  from  Pittsbrugh,  Pa.,  the  Pittsburgh 
basing  prices  must  be  used.  If  the  freight  rates  shown  are  from  Chicago 
or  Evanston,   111.,   the  Chicago  or  Evauston   basing  prices  must  be  used. 

For  an  example:  To  determine  the  F.  O.  B.  destination  on  ^"  Sherardact 
Conduit  F.  O.  B.  Fort  Wayne,  Ind.— C/L— Mill  Shipment. 

Pittsburgh  Basing  Card  74 $4.67  per  100  ft. 

Freiglit  rate  27  cwt.  or  (delivery  charse) .24 


4.  91  per  100  ft. 
(Comm,  Ex.  79-Z127  and  others). 

Some  of  the  respondent  conduit  sellers  used  and  distributed  to  the  trade  the 
bulletins  issued  by  RSCA ;  and  some,  of  which  General  Electric  is  an  example, 
had  bulletins  separately  jjrinted  which,  though  somewhat  different  in  appearance, 
were  identical  in  material  particulars  and  obviously  merely  copied  from  the 
association  bulletins. 

(d)  The  rate  bulletins  and  supplements  issued  directly  by  RSCA  were  prepared 
by  Charles  Donley,  a  tratlic  and  rate  expert  in  Pittsburgh  engaged  in  the  business 
of  supplying  rate  information  and  other  rate  and  traffic  services  to  various  busi- 
ness concerns  and  trade  associations.  Mr.  Donley  had  furnished  rate  services 
to  some  of  the  individual  conduit  sellers  prior  to  his  employment  by  the  asso- 
ciation. On  July  22,  1937,  Mr.  Donley  addressed  a  letter  to  Mr.  Booth,  who  was 
then  acting  as  .secretary  for  RSCA,  with  copies  to  the  members  of  RSCA,  in 
which  he  referred  to  his  previous  services,  stated  he  understood  the  association 
would  discontinue  publication  and  distribution  of  a  joint  schedule,  and  con- 
tinued : 

May  we  suggest  that  it  would  be  to  the  best  interests  of  the  individual 
members  to  prepare  a  freight  rate  schedule  that  would  be  distributed  in  the 
name  of  or  by  the  individual  member,  such  a  schedule  to  contain  ihe  freight 
rates  as  they  are  not  published,  in  carload  and  less  carload,  and  from  the 
origins  of  Pittsburgh,  Chicago,  and  Evanston  to  the  various  destinations 
and  to  be  published  in  such  form  as  to  I'educe  the  number  of  pages  and  then 
to  have  it  printed,  as  some  of  the  companies  are  already  doing. 

I  am  also  suggesting  that  this  schedule  should  not  contain  any  reference 
whatever  to  the  methods  of  figuring  delivered  prices  and  in  the  place  of 
being  prepared  and  issued  by  the  Rigid  Steel  Conduit  Association,  that  it  be 
prepared  and  distributed,  as  suggesteil  above,  by  the  invidual  company.  I 
believe  if  these  two  changes  were  made  it  would  be  of  much  more  value 
and  of  more  practical  benefit  to  all  who  are  concerned. 

I  am  taking  the  liberty  of  submitting  a  suggested  title  page  as  well  as 
a  second  page  which  contains  the  changed  statements  from  those  that  are 
shown  in  the  present  schedule.  Also  a  third  page  giving  an  idea  as  to  the 
method  of  showing  the  actual  freight  rates  (Comm.  Ex.  401-A  and  B). 

Thereafter,  Mr.  Donley,  in  compiling  and  publishing  rate  bulletins  and  supple- 
ments for  the  use  of  conduit  sellers  which  were  purchased  and  paid  for  indi- 
vidually by  conduit  sellers,  advised  and  cooperated  with  Mr.  Booth  and  with 
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the  transportation  committee  of  RSCA.    He  wrote  Mr.  Booth,  as  executive  secre- 
tary of  RSCA,  under  date  of  August  11,  1938 : 

Confirming  plione  conversation  today,  wish  to  advise  that  our  Bulletin  of 
August  3,  Subject  7080,  Pick-up  and  Delivery  Service  Official  Territory,  was 
mailed  (1  copy  only)  to  all  the  firms  on  the  list ;  namely  : 

M.  B.  Austin  Company,  Chicago 
Central  Tube  Co.,  Pittsburgh 
Clayton  Mark  &  Co.,  Chicago 
Cohoes  Rolling  Mill,  Cohoes,  N.  Y. 
Fretz-Moon  Tube,  Butler,  Pa. 
Garland  Mfg.  Co.,  West  Pittsburgh,  Pa. 
Laclede  Steel  Co.,  St.  Louis,  Mo. 
Nat'l  Elec.  Prod.,  Pittsburgh 
Steelduct  Company  \  Youngstown 
Triangle  Conduit,  New  York 
Walker  Brothers,  Conshohocken,  Pa. 
Youngstown  S.  &  T.,  Youngstown,  O. 

Under  date  of  September  14, 1938,  Mr.  Donley  wrote  Mr.  Booth  as  follows : 

After  you  phoned  us  yesterday  we  got  in  touch  with  Mr.  Kim  regarding  the 
store  door  delivery  situation  about  which  the  Triangle  Conduit  and  Cable 
Company  have  written  you.  * 

Based  on  that  conversation,  we  are  to  submit  to  the  Transportation  Com- 
mittee some  figures  to  show  what  the  approximate  cost  would  be  for  making 
the  necessary  changes  in  the  Rigid  Conduit  Bulletin.  This  will  be  sup- 
plied within  the  next  day  or  so  and  we  will  then  await  advices  as  to  what 
we  should  do  (Comm.  Ex.  385). 

Under  date  of  November  24,  1939,  Mr.  Donley  directed  the  printer  as  follows : 

Enclosed  are  stickers  for  mailing  revised  pages  to  the  rigid  conduit 
schedule. 

The  following  nimiber  of  copies  are  to  be  mailed  to  respective  companies  : 

Fretz-Moon  Tube  Co 550 

The  M.  B.  Austin  Co 300 

Garland    Manufacturing    Co 280 

Clayton  Mark  and  Co 825 

Cohoes  Rolling  Mill  Co 600 

Youngstown  Sheet  &  Tube  Co 220O 

Triangle  Conduit  &  Cable  Co 1000 

Central  Tube  Co 660 

Walker  Brothers 500 

Laclede  Steel  Co 110 

(Comm.  Ex.  373). 

(e)  The  fi-eight-rate  bulletins  heretofore  described  were  intended  for  use  and 
used  to  provide  respondent  conduit  sellers  with  common  factors  in  determining 
delivery  charges  to  be  included  in  the  price  of  conduit  delivered  at  various  desti- 
nations. They  also  designated  the  rate  from  one  or  the  other  of  the  basing  points 
to  each  destination,  thus  indicating  the  base  price  applicable  at  such  destination. 
In  determining  the  controlling  base  as  shown  in  these  bulletins,  Mr.  Donley  used 
an  arbitrary  figure  of  $4  per  ton  difference  in  base  prices  between  Pittsburgh  and 
Chicago,  when  in  fact  the  difference  between  these  base  prices  was  generally 
slightly  above  or  below  $4  per  ton.  These  bulletins  could  not  be  used  for  shipping 
purposes  by  a  conduit  seller  whose  plant  is  not  located  in  Pittsburgh  or  Chicago, 
because  those  are  the  only  points  fi*om  which  rates  are  shown  in  such  bulletins. 
They  are  not  adequate  for  shipping  purposes  even  for  conduit  sellers  whose  plants 
are  in  Chicago  or  Pittsburgh,  because  they  do  not  contain  information  affecting 
rates,  such  as  routing,  loading,  minimum  weights,  and  other  data  ordinarily 
needed  for  shipping  purposes. 

(f )  The  following  respondent  conduit  sellers  purchased  or  otherwise  secured 
and  used  so-called  rate  bulletins  prepared  by  Mr.  Donley :  Central  Tube,  Clayton 
Mark,   Cohoes,   Fretz-Moon,   Garland,   Laclede   Steel,   National   Electric,    Spang 

^  Steelduct  Company  are  furnished  with  a  copy  of  bulletins  of  general  nature  such  as 
the  one  above  mentioned,  but  they  have  not  been  furnished  vfith  any  Conduit  Rate  Change 
Bulletins,  as  they  did  not  have  any  printed  -when  the  last  issue  was  prepared.  Please 
advise  if  this  firm  should  be  furnished  with  Conduit  Rate  Change  Bulletins  from  this 
office  (Comm.  Ex.  390). 
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Chalfant,  Inc.,  Steelduct,  Triangle,  Walker  Brothers,  Youngstown,  and  Austin. 
Rate  bulletins  distributed  by  Enameled  Metals  are  either  Donley  bulletins  or 
copied  therefrom ;  Laclede  Tube  used  Donley  bulletins  secured  by  Laclede  Steel ; 
Republic  and  Steel  and  Tubes,  Inc.,  used  Donley  bulletins  secured  by  Fretz-Moon ; 
Clifton  copied  its  bulletins  from  General  Electric,  which  in  turn  prepared  or 
copied  its  bulletins  from  Donley  bulletins.  The  above  finding  that  Donley  bulle- 
tins were  copied  by  certain  conduit  sellers  is  in  part  based  upon  the  identity  of 
language,  arrangement,  destinations,  and  rates,  as  appears  from  a  comparison  of 
such  bulletins  with  bulletins  known  to  have  been  prepared  by  Mr.  Donley. 

(g)  In  preparing  and  selling  the  rate  bulletins  as  aforesaid,  Mr.  Donley  knew 
that  they  were  not  intended  or  adapted  for  use  by  the  purchasers  thereof  as  bona 
fide  rate  information  for  shipping  purposes.  He  knew  that  they  were  intended 
for  use  as  a  counuon  factor  in  pricing  conduit  according  to  a  basing-point  formula 
of  pricing  which  included  a  differential  of  substantially  $4  per  ton  between  the 
Pittsburgh  and  Chicago  bases,  and  he  was  necessarily  aware  that  the  base  prices 
which  came  to  his  attention  were  uniform  as  among  respondent  conduit  sellers 
and  would,  therefore,  through  the  application  of  a  common  rate  factor,  result  in 
identical  delivered  prices  at  any  given  point. 

Pabagraph  SEVEiN :  Following  negotiations  covering  about  two  months,  RSCA 
employed  Herbert  S.  Blake  and  his  company,  OSC,  to  manage  its  affairs.  After 
conferences  with  members  of  RSCA  and  an  examination  of  merchandising  policies 
and  practices  of  conduit  sellers,  Mr.  Blake,  in  collaboration  with  RSCA,  under- 
took the  formulation  and  execution  of  plans  having  the  fundamental  purpose  of 
controlling  certain  conditions  which  tended  to  interfere  with  and  disturb  the 
operation  of  the  basing-point,  delivered-price  system  in  producing  matched  price 
quotations  and  prices  to  conduit  purchasers.  Many  of  these  activities  supple- 
menting the  pricing  system  were  purported  to  be  carried  on  in  the  name  of  the 
Robinson-Patman  Act,  which  apparently  was  viewed  by  these  respondents  as  a 
grant  of  authority  for  collective  action  to  prevent  any  departure  from  uniformity 
in  prices,  discounts,  terms  of  sale,  and  merchandising  policies,  rather  than  as 
being  directed  toward  the  preservation  of  competition  for  the  benefit  of  the  public. 
The  principal  matters  which  were  subjects  of  collective  action  and  were  promoted 
by  Mr.  Blake  and  RSCA  were  the  use  of  consignment  contracts,  protection  con- 
tracts, and  other  means  to  control  distributors  and  prices,  the  investigation  and 
control  of  specific  building  contracts,  so-called  closed-transaction  inquiries,  elimi- 
nation of  warehouses,  uniformity  of  trade  discounts,  and  classification  of 
purchasers. 

Paragraph  Eight:  (a)  For  a  long  period  of  time  preceding  the  employment  of 
Mr.  Blake  and  OSC,  all  the  respondent  conduit  sellers  except  Clayton  Mark  sold 
substantial  quantities,  and  in  several  instances  a  major  part,  of  the  conduit  each 
handled  to  and  through  distributors  pursuant  to  so-called  consignment  contracts. 
Little  serious  effort  had  been  made  to  enforce  price  maintenance  under  these 
contracts,  however,  apparently  because  the  distributor  agents  were  obliged  to  com- 
pete with  wholesalers  who  purchased  conduit  and  were  at  liberty  to  use  their  own 
judgment  as  to  the  prices  which  they  qouted.  These  distributor  agents  also  sold 
conduit  from  time  to  time  at  prices  which  did  not  accurately  reflect  the  use  of  the 
basing-point  pricing  formula.  Such  price  variations  had  a  disturbing  influence 
upon  the  entire  price  structure.  During  the  Code  period  means  of  controlling  the 
prices  at  which  wholesalers  sold  conduit  were  frequently  considered.  Lack  of 
effective  control  under  the  Code  was  deplored  and  attention  was  given  to  the 
possibility  of  securing  a  uniform  policy  on  this  subject  by  all  conduit  sellers. 
The  minutes  of  a  meeting  of  RSCA  on  April  4,  1935,  recite,  in  part : 

The  matter  of  a  Sales  Agent  Contract  was  discussed  at  length  and  upon 
motion  made,  seconded,  and  carried,  Messrs.  Hodkinson,  Walker,  and  Sicard 
were  appointed  as  a  Special  Committee  to  consider  this  matter  further 
fComm.  Ex.  4-B). 

(b)  It  was  a  part  of  the  plan  engaged  in  by  RSCA  under  the  leadership  of 
Mr.  Blake  to  stabilize  the  price  structure  in  tlie  industry  through  the  general 
use  of  consignment  contracts  which  were  to  be  made  uniform  and  enforced  accord- 
ing to  their  terms.  Pursuant  to  this  plan,  Mr.  Blake  called  upon  the  association 
members  for  copies  of  their  foi-ms  of  contracts  with  distributors,  analyzed  them, 
and  prepared  a  tentative  draft  of  a  uniform  consignment  contract  which  was 
considered  and  discussed  at  length  by  the  board  of  directors  of  RSCA.  The 
minutes  of  a  meeting  of  the  board  of  November  20,  1936,  recite  in  part : 

It  is  the  intention  of  the  Board  of  Directors  to  try  and  have  in- the  hands 
of  the  members  a  Uniform  Jobber  Agency  Contract,  a  Uniform  Specific  Build- 
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ing  Contract,  and  a  set  of  Fair  Trade  Practice  Rules  for  consideration  of  the 
Association  at  its  next  meeting  to  be  lield  on  Tuesday,  December  8th,  so  that 
the  Industry,  if  it  so  decides,  could  put  these  uniform  instruments  into 
operation  by  our  next  reporting  period — namely,  December  25th  (Comm. 
Ex.  8-C). 

The  minutes  of  a  meeting  of  RSCA  on  December  30,  1936,  report  that  it  was 
called  to  study  the  "recommendations  relative  to  the  Distributor  Agents  Contracts 
and  other  suggesed  forms  in  order  to  enable  the  manufacturrs  to  adopt  them 
without  further  delay  if  they  cared  to  do  so"  and  that  Mr.  Blake  explained  a 
number  of  changes  which  had  been  made  (Comm.  Ex.  10-D) . 

(c)  One  of  the  necessary  steps  was  to  enlist  the  cooperation  and  assistance 
of  wholesalers,  and  this  was  done.  The  report  of  the  conduit  committee  of  NEWA 
on  its  meeting  of  September  28,  1936,  at  which  representatives  of  Central  Tube, 
Fretz-Moon,  Laclede  Tube,  National  Electric,  Triangle,  and  Walker  Brothers 
were  present,  includes  the  following : 

Inasmuch  as  several  manufacturers  have  expressed  the  opinion  to  various 
members  of  the  Committee  that  the  Conduit  Industry  can  be  .placed  on  a 
sound  economic  and  service  basis  only  by  Wholesalers  acting  as  agents  for 
the  manufacturers,  with  consignetl  stocks,  your  Committee  is  of  the  opinion 
that  this  Association  should  recommend  that  the  Conduit  Manufacturers 
consider  the  advisability  of  selling  conduit  on  a  consignment  basis  (Comm. 
Ex.  39^A). 

The  regular  procedure  of  the  conduit  committee  of  NEWA,  referred  to  above,  is 
for  the  members  of  that  committee  to  have  a  meeting  in  the  morning  and  this 
is  followed  by  an  afternoon  meeting  to  which  representatives  of  the  various 
respondent  conduit  sellers  are  invited. 

On  January  14,  1937,  H.  G.  Morrow  of  Central  Tube  wrote  H.  S.  Walker  of 
W'alker  Brothers  in  part : 

Speaking  for  our  own  company,  we  are  not  holding  back  to  see  what  other 
people  are  doing,  believing  that  under  Blake's  leadership  each  member  of 
the  Association  is  sincerely  in  earnest  to  put  his  own  house  in  order. 

Here  is  what  we  have  done : 

1st — The  Board  recommended,  and  the  Industry  approved,  a  uniform  con- 
tract with  manufacturers'  agents.  We  sent  these  contracts  out  and  our 
agents  have  all  signed  them. 

2nd — The  Board  recommended,  and  the  Industry  approved,  a  form  of 
specific  building  contracts,  covering  three  types.  We  yesterday  OK'd  the 
proofs  of  these  contracts  and  they  will  be  sent  to  our  district  offices  this  week, 
to  be  used  in  connection  with  all  future  jobs. 

3rd — Mr.  Blake  approved  an  addendum  to  our  regular  consigned  stock  con- 
tract which  gives  the  same  effect  to  resale  price  control  as  the  agency 
contract  which  was  adopted  by  the  Irrdustry.  These  forms  are  now  being 
filled  in  and  will  be  sent  to  our  district  offices  this  week,  for  presentation 
to  the  jobbers  for  signature. 

4th — Assuming  that  all  the  manufacturers  are  sincere  in  regard  to  building 
contracts,  we  have  acted  on  Blake's  recommendation  in  the  case  of  all  con- 
tracts reported  to  us,  with  the  result  that  we  have  already  cancelled  upward 
of  900  tons. 

5th — The  joint  meeting  of  the  Board  of  Governors  and  some  of  the  other 
members  of  the  Industry  with  representatives  of  the  Jobbers'  Association, 
in  my  opinion,  did  more  to  get  the  jobbers  in  a  frame  of  mind  to  cooperate 
with  us  than  anything  we  have  heretofore  done  and  it  is  my  idea  at  the 
next  general  meeting  of  the  Association,  some  definite  program  can  be 
worked  out  which  will  be  satisfactory  to  the  manufacturers  and  pleasing  to 
the  jobbers. 

I  think  the  foregoing  accomplishments  since  the  employment  of  Blake 
show  a  very  satisfactory  rate  of  progress,  in  view  of  the  divergent  opinions 
of  many  manufacturers  on  certain  fundamental  problems,  to  say  nothing  of 
the  pet  peeves  which  had  grown  up  between  manufactvu'ers. 

So  far  as  our  company  is  concerned,  we  are  going  ahead,  in  good  faith, 
with  this  whole  program,  with  the  full  knowledge  that  should  our  com- 
petitoi's  not  follow  an  approved  program,  we  can  always  turn  back  and  make 


AMEND   FEDERAL  TRADE    COMMISSION    ACT  457 

our  marketing  conditions  conform  exactly  to  those  of  our  competitors 
(Comm.  Ex.  577-A  and  B). 

At  a  meeting  of  RSCA  on  January  27.  1037,  Mr.  Bennett  of  National  Electric 
made  an  extended  statement  concerning  the  chaotic  conditions  which  had  de- 
veloped in  the  industry,  referred  to  the  plans  made  with  Mr.  Blake  and  OSC 
to  obtain  better  re.sults,  and  stated  that  he  was  going  to  announce  a  policy  to 
his  sales  department  and  customers,  with  copies  to  competitors,  under  which : 

*  *  *  It  is  our  intent  and  purpose  to  obtain  the  support  of  our  customers 
for  this  policy,  and  in  our  program  we  will  establish  such  trade  practices, 
customs,  and  forms  of  contracts  as  we  deem  necessary  to  protect  our  com- 
pany from  fraudulent  manipulation  (Comm.  Ex.  11-H). 

The  minutes  of  the  meeting  record  that  thereafter : 

There  was  a  lengthy  discussion  of  the  various  recommendations  heretofore 
made  by  Organization  Sex'vice  Corporation,  during  which  Mr.  Blake  stated 
that  he  had  been  informed  that  Messrs.  Garland,  Walker,  Morrow,  Bennett, 
and  Burton  [all  of  whom  were  present  at  this  meeting]  had  adopted  for 
their  individual  companies  many  of  the  reconunendations. 

The  discussion  brought  out  the  fact  that  all  members  were  revising  their 
merchandising  procedure  to  include  as  many  of  the  recommendations  as  were 
applicable  to  their  individual  needs  (Comm.  Ex.  ll-I). 

The  report  of  the  conduit  committee  of  NEWA  dated  May  24-25,  1937,  at  which 
meeting  representatives  of  Central  Tube,  Enameled  Metals,  Fretz-Moon,  General 
Electric,  National  Electric,  Steel  and  Tubes,  Steelduct,  Triangle,  Youngstown, 
and  Walker  Brothers  were  present,  includes  the  following : 

It  is  very  gratifying  that  the  manufacturers  are  offering  electrical  whole- 
salers an  equitable  form  of  sales  agency  agreement. 

Since  coming  to  Hot  Springs  we  have  learned  that  quite  a  number  of 
wholesalers  have,  for  some  reason  or  another,  not  executed  an  agency  con- 
tract. No  one  believes  the  present  contract  is  perfect,  but  many  of  us  are 
sure  it  is  better  than  anything  we  have  had  previously.  If  the  present  con- 
tract is  made  effective  it  can  be  bettered.  If  it  is  not  supported,  it  will 
fail  (Comm.  Ex.  39-B). 

The  report  of  the  same  committee  on  its  meeting  of  October  19,  1937,  states  in 
part : 

On  Wednesday  morning,  October  20,  1937,  we  had  a  further  meeting  at 
which  several  of  our  manufacturer  friends  entered  into  our  discussions  quite 
freely.  More  than  ever  your  Committee  decided  on  urging  the  wholesaler's 
whole-hearted  cooperation  in  the  sales  agency  plan  of  selling  conduit.  Don't 
abuse  the  plan  by  hctitious  contracts  or  amounts  of  conduit  needed.  It 
ought  to  pay  dividends  to  you  in  the  near  future  (Comm.  Ex.  39-C). 

The  report  of  this  comraitte  on  its  meeting  of  May  23,  1938,  attended  by  repre- 
sentatives of  Centi-al  Tube,  Enameled  Metals,  Fretz-Moon,  General  Electric,  Na- 
tional Electric.  Steelduct,  Steel  and  Tubes,  Inc.,  Walker  Brothers,  and  Youngs- 
town, states  in  part : 

The  results  of  the  questionnaires  sent  out  by  NEWA  a  few  months  ago 
show  that  92%  of  those  replying  were  of  the  opinion  the  sales  agency  plan 
for  selling  conduit  represents  an  improvement  over  previous  methods.  The 
membership  also  recorded  that  in  most  instances  manufacturers  were  coop- 
erating to  make  the  sales  agency  plan  effective  (Comm.  Ex.  39-D). 

The  report  of  the  meeting  of  the  conduit  committee  of  May  22,  1939,  attended 
by  representatives  of  Central  Tube.  Enameled  Metals,  Fretz-Moon,  General  Elec- 
tric, National  Electric,  Steel  and  Tubes,  Inc.,  Steelduct,  Triangle,  Walker 
Brothers,  and  Youngstown,  recites  in  part : 

While  due  to  a  combination  of  circumstances  beyond  the  control  of  the 
manufacturers  and  wholesalers,  the  sales  agency  plan  has  failed  to  operate 
as  originally  designed,  it  is  the  definite  desire  of  both  industry  groups  that 
the  plan  be  retained  as  a  basis  upon  which  to  build  a  more  satisfactory  sales 
picture  in  connection  with  our  conduit  business    (Comm.  Ex.  40-C). 

The  conduit  committee  report  of  October  17,  1939,  attended  by  representatives 
of  Clayton  Mark,  Enameled  Metals,  Fretz-Moon,  General  Electric,  National  Elec- 
85257—46 30 
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trie,  Steel  and  Tubes,  Inc.,  Steekluct,  Triangle,  Walker  Brothers,  and  Youngs- 
.town,  contains  the  following : 

As  reiterated  on  the  occasions  of  our  Chicago  and  Hot  Springs  meetings, 
your  committee  again  informed  the  manufacturers  tliat  wholesalers  heart- 
ily approved  the  sales  agency  plan  in  connection  with  the  distribution  of 
rigid  conduit.  It  is  the  opinion  of  your  committee  that  the  general  situa- 
tion as  it  exists  today  is  such  that  it  appears  the  time  is  appropriate  to  give 
careful  and  serious  consideration  to  the  definite  adoption  of  all  the  desirable 
features  of  this  plan,  and  that  the  manufacturers  study  the  matter  with  a 
view  to  this  end  in  the  reasonably  near  future.  We  were  pleased  during 
the  course  of  our  discussion  with  the  manufacturers  to  find  that  their  opin- 
ions coincide  with  the  thinking  of  your  committee  and  encouraged  to  be- 
lieve some  action  along  these  lines  might  soon  be  expected  (Comm.  Ex.  41-A). 

(d)  Respondents  Cohoes,  Enameled  Metals,  Fretz-Moon,  Garland,  National 
Electric,  Steel  and  Tubes,  Triangle,  Walker  Brothers,  and  Austin  adopted  the 
J51ake  form  of  consignment  contract,  either  without  change  or  with  insignificant 
changes.  General  Electric,  Laclede  Tube,  Clifton,  Steekluct,  and  Youngstowu 
already  had  in  use  forms  of  consignment  contracts  which  provided  for  price  con- 
trol, and  they  continued  the  u.se  of  those  forms  without  adopting  the  Blake  form. 
Spang  Chalfant,  Inc.,  when  it  entered  the  conduit  business,  adopted  consignment 

.contracts  but  not  the  Blake  form.  ^ 

(e)  After  the  adoption  of  the  uniform  consignment  contracts,  the  next  logical 
step  was  taken  to  secure  maintenance  of  prices  according  to  the  basing-point,  de- 
livered-price  formula  under  these  contracts.  Various  forms  of  pressure  were 
exerted  upon  both  conduit  sellers  and  conduit  wholesalers  to  that  end.  Among 
the  steps  taken  was  the  request  of  the  conduit  committee  of  NEWA  that  conduit 
seller's  insist  that  distributors  observe  the  prices  specified  in  the  contracts  and 
refuse  to  supply  conduit  to  those  who  did  not.  Herbert  S.  Blake  wrote  the  vari- 
ous conduit  sellers  urging  that  they  terminate  the  contract  of  any  distributor 
who  failed  to  follow  the  manufacturer's  instructions.  Some  of  the  conduit  sellers 
wrote  to  their  distriliutor  agents  insisting  on  full  observance  of  prices.  For  ex- 
ample, in  writing  an  agent  on  June  8,  1938,  Garland  stated  in  part : 

We  do  not  wish  to  threaten,  but  we  are  definitely  going  to  cancel  some 
of  our  distributor  agent's  agreements  if  they  do  not  carry  out  our  instruc- 
tions, and  if  they  are  known  as  price  cutters,  it  is  going  to  be  very  hard  for 
them  to  sign  up  new  agreements  with  ourselves  or  others  (Comm.  Ex.  555). 

The  RSCA,  in  connection  with  reports  of  price  cutting  by  distributors,  wrote 
conduit  sellers  that  they  were  responsible  for  the  actions  of  these  distributors  and 
should  insist  upon  distributors  maintaining  the  manufacturers"  "published  posi- 
tion." Some  distributors'  contracts  were  in  fact  canceled  because  of  their  hav- 
ing cut  prices. 

Paragraph  Nine:  (a)  Electrical  contractors  are  called  upon  to  submit  bids 
for  supplying  and  installing  electrical  wiring  and  equipment,  and  frequently  a 
considerable  period  of  time  may  elapse  between  the  submission  of  a  bid  and  the 
completion  of  the  job.  Consequently,  such  contractors  desire  protection  against 
an  advance  in  the  price  of  conduit  dv.iing  that  interval.  It  has  been  customary 
for  conduit  sellers,  either  directly  or  througli  their  distributors,  to  protect  the 
price  of  electrical  contractors  on  specific  construction  projects.  In  actual  prac- 
tice those  so-called  specific  building  contracts  have  not  amounted  to  more  than 
options,  because  the  conduit  seller  does  not  insist  upon  the  contractor  taking  the 
conduit  and  if  there  is  a  price  decrease  the  contractor  receives  the  benefit  there- 
of. Tlie  result  has  been  that  contractors  sometimes  entered  into  contracts  with 
more  than  one  conduit  seller,  each  for  the  full  requirements  on  a  particular  job, 
or  took  a  contract  for  substantially  more  conduit  than  actually  needed  to  com- 
plete the  job  purported  to  be  covered  by  the  contract.  Duplicate  contracts  and 
excess  amounts  of  conduit  provided  in  contracts  were  of  substantial  importance 
to  respondent  conduit  sellers  only  after  a  general  increase  in  the  price  of  con- 
duit. Following  a  price  increa.se,  excess  quantities  of  conduit  covered  in  such 
contracts  in  effect  constituted  a  floating  supply  of  conduit  available  at  a  lower 
price.  The  contractor  might  transfer  such  excess  to  some  other  job  or  possibly 
sell  It  at  a  profit.  The  effect  of  this  floating  supply  was  to  create  irregular  price 
conditions  and  to  make  it  ditBcult  for  conduit  sellers  to  maintain  an  advance  in 
price. 
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(b)  The  practices  existing  under  the  so-called  specific  building  contracts  were 
considered  by  the  conduit  committee  of  NEWA  and  the  report  of  its  meeting  of 
May  4,  193G,  recommended  : 

To  correct  the  waste  and  unfairness  of  the  building  protection  contracts 
your  committee  recommends :  1.  That  the  manufacturer  consider  the  eco- 
nomic value  and  the  advisability  of  limiting  such  contracts  to  building 
operations  requiring  at  least  one  carload  of  conduit;  2.  That  efficient  means 
be  established  to  determine  the  actual  amount  of  conduit  required ;  3.  A 
bureau  or  bureaus  be  established  to  avoid  the  waste  and  unfairness  of  liav- 
ing  so  many  protection  contracts  for  a  given  building  operation. 

Both  the  manufacturer  and  wholesaler  must,  of  course,  abandon  unfair 
methods  to  accomplish  the  desired  end  (Comm.  Ex.  40-A). 

Dnder  the  leadership  of  Mr.  Blake,  as  a  part  of  its  program  to  maintain  prices 
and  minimize  competition  in  the  industry,  RSCA  undertook  the  collective  prep- 
aration of  a  form  of  so-called  specific  building  contract  to  cover  sales  of  conduit 
to  contractors  lor  use  on  a  particular  project  and  the  establishment  of  means  for 
investigating  and  controlling  the  use  of  such  contracts.  In  this  program  Mr, 
Blake  and  RSCA  had  the  cooperation  of  NEWA. 

(c)  A  draft  of  a  uniform  contract  was  prepared  by  Mr.  Blake  through  pro- 
cedure similar  to  tliat  followed  in  preparing  the  uniform  consignment  contract. 
The  more  significant  features  of  this  contract  form  were  the  detailed  identifica- 
tion of  the  job,  including,  in  addition  to  its  name  and  location,  tlie  name  and 
address  of  the  owner,  of  the  architect  or  engineer,  and  of  the  general  contractor ; 
tlie  warranty  by  the  buyer  that  the  conduit  will  be  used  only  on  the  job  de- 
scribed ;  the  prohibition  against  diversion ;  the  provision  that  the  price  and 
terms  are  to  be  the  seller's  "regularly  published  prices  and  terms  as  sliown  by 

Card  No.  —  dated " ;  tlie  nonassignability  of  the  contract ;  and  the 

requirement  for  a  certification  by  the  architect  or  engineer  that  the  quantity  of 
conduit  specified  in  the  contract  for  the  particular  job  is  correct.  Clifton,  Gar- 
land, Enameled  IMetals,  National  Electric,  Steel  and  Tubes,  Fretz-Moon,  and 
General  Electric  adopted  the  Blake  form,  in  some  instances  with  small  altera- 
tions. Youngstown  continued  the  use  of  a  form  of  contract  previously  adopted 
which,  however,  contains  provisions  substantially  the  same  as  the  Bfake  form 
except  the  certification  by  the  architect.  When  Spang  Chalfant,  Inc.,  entered 
the  industry,  it  adopted  the  Blake  form.  The  record  does  not  disclose  whether 
the  other  respondent  conduit  sellers  did  or  did  not  adopt  the  Blake  form. 

(d)  Arrangements  were  made  by  RSCA  and  OSC  for  the  latter  to  investigate 
or  arrange  for  the  investigation  of  the  so-called  "validity"  of  specific  building 
contracts.  When  this  activity  was  initiated,  the  conduit  sellers  sent  lists  of  such 
contracts  as  they  had  in  force  to  OSC  and  thereafter  sent  copies  of  new  con- 
tracts from  time  to  time  as  they  were  negotiated.  The  forms  supplied  to  conduit 
sellers  for  the  initial  reporting  called  for  the  following  information  on  each 
contract :  The  name  of  the  reporting  member,  date  of  conti'act,  location  of  job, 
name  and  address  of  the  contractor,  jobber,  and  architect,  amount  of  conduit, 
and  the  price  provided  in  the  contract.  The  filing  of  copies  of  subsequent  con- 
tracts disclosed  similar  information.  Each  conduit  seller  bore  the  cost  of  the 
investigation  of  the  contracts  he  reported  and  the  results  of  such  investigations 
were  transmitted  by  Mr.  Booth  to  the  reporting  conduit  seller  and  such  others 
as  were  interested  in  the  particular  job  or  inquired  concerning  it.  The  nature 
of  the  practice  is  best  shown  by  the  history  of  an  investigation  of  an  actual  con- 
tract. Central  Tube  reported  a  contract  for  110  tons  of  conduit  for  the  Tea- 
neck  Armory,  Teaneck,  New  .Jersey.  Mr.  Booth  reported  the  result  of  the  first 
investigation  made  of  this  contract  to  Central  Tube  on  .January  14,  1937,  which  in- 
dicated that  no  tons  would  be  required  and  that  Central  Tube  conduit  supplied 
through  Westinghouse  Electric  Supply  Company  to  Badaracco  &  Company  as  con- 
tractors would  be  used.  He  recommended  reinvestigation  in  90  days.  On  October 
20,  1937,  Central  Tube  asked  that  reinvestigation  be  made.  The  report  of  this  re- 
check  indicated  that  the  contractor  was  using  both  Central  Tube  and  Youngs- 
town conduit  and  that  80  tons  would  be  sufiicient.  In  advising  Central  Tube  of 
the  result  of  this  recheck  under  date  of  June  21,  1937,  Mr.  Booth  stated  in  part: 

If  you  wish  to  have  me,  I  shall  ask  Youngstown  how  much  material  they 
have  covered  on  this  job,  as  I  am  sure  you  will  both  be  glad  to  cut  your 
your  allotment  in  half  in  view  of  the  card  on  which  taken. 
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In  the  meantime,  I  am  marking  my  records  O.  K.  80  tons,  cancel  30. 
If  you  wish  me  to  go  into  the  matter  furtlier,  please  advise   (Comm.  Ex. 

487-1). 

The  contractor  and  the  agent  for  Central  Tube  reassurted  that  110  tons  would 
be  required.  Further  investigation  was  made,  the  result  of  which  showed  that 
the  contractor  insisted  that  the  full  tonnage  would  be  required,  while  the 
investigator  reported  he  thought  his  original  estimate  of  80  tons  would  be  correct. 
In  reporting  this  to  Central  Tube,  Mr.  Booth  wrote  in  part : 

I  feel  that  you  should  respect  our  report  of  June  21st  and  limit  the  job  to 
80  tons  or  send  a  representative  of  your  company  or  make  an  appointment 
for  a  representative  of  your  compnny  and  Mr.  Lodge  to  visit  the  job  together 
but  without  a  representative  of  the  jobber  or  your  New  York  agents  (Comm. 
Ex.  487-D). 

Central  Tube  gave  way  to  Mr.  Booth's  insistence  and  directed  its  agents,  sending 
a  copy  of  the  directions  to  Mr.  Booth  : 

Do  not  permit  Westinghouse  to  deliver  more  than  80  tons  against  this 
contract  and  if  after  the  80  tons  are  delivered  they  need  additional  conduit 
we  will  investigate  the  matter  further  (Comm.  Ex.  487-B). 

(e)  This  activity  was  supervised  and  directed  by  Mr.  Booth,  and  the  colective 
pressure  exerted  through  him  rested  in  cancellations  and  partial  cancellations  of 
contracts  for  large  quantities  of  conduit.  From  time  to  time  during  the  progress 
of  these  investigations  Mr.  Booth  reported  to  meetings  of  RSCA  the  results  at- 
tained. A  cumulative  report  made  by  him  to  the  association  appears  in  the 
minutes  of  a  meeting  of  RSCA  on  July  13,  1937,  and  shows  in  part  that  1,893 
contracts  were  investigated,  that  these  contracts  covered  48,509  tons,  that  can- 
cellation of  27,166  tons  resulted,  and  that  the  percentage  of  tonnage  canceled  to 
the  tonnage  investigated  amounted  to  56  percent  (Ccnnm.  Ex.  20-H). 

Paragkaph  Ten  :  (a)  The  amount  and  terms  of  trade  discounts  to  be  granted 
by  conduit  sellers  was  the  subject  of  collective  consideration  by  such  sellers  and 
conduit  sellers  was  the  subject  of  collective  consideration  by  such  sellers  and  con- 
duit wholesalers.  NEWA  made  studies  to  determine  an  average  cost  of  distri- 
bution of  various  electrical  goods,  including  conduit,  and  made  recommenda- 
tions based  thereon  concerning  the  trade  discounts  or  margins  which  wholesalers 
should  receive.  This  was  followed  by  the  action  of  I.  A.  Bennett,  chairman 
of  the  board  of  directors  of  RSCA,  in  calling  a  conference  between  conduit  sellers 
and  conduit  wholesalers.  In  extending  an  invitation  to  the  managing  director 
of  NEWA  to  this  meeting,  Mr.  Bennett  stated  in  part : 

The  Rigid  Steel  Conduit  Association  have  authorized  the  Board  of  Directors 
to  make  a  study  of  the  cost  of  distribution  of  Rigid  Steel  Conduit  (Comm. 
Ex.  46). 

(b)  NEWA  called  together  in  New  York  City  the  members  of  its  conduit 
committee  for  the  purpose  of  attending  the  joint  session  with  conduit  sellers, 
and  then  the  managing  director  of  NEWA  advised  the  chairman  of  its  conduit 
committee  in  part : 

Since  issuing  this  call  we  have  learned,  however,  that  the  proposed  con- 
ference between  manufacturers  and  distributors  is  wider  than  we  had  sup- 
posed, that,  in  fact,  the  manufacturers  have  invited  to  be  present  at  the  con- 
ference various  distributors  in  their  individual  capacities  as  well  as  repre- 
sentatives of  various  local  wholesaler  Associations. 

Under  the  circumstances  I  believe  that  you  will  quite  agree  that  the  National 
Association  cannot  very  well  take  part,  through  its  representatives,  in  a  confer- 
ence of  this  kind. 

*  *  4i  *  *  «  * 

When  you  adjourn  as  a  Committee,  those  of  you  who  plan  to  take  part  in 
the  proposed  conference  with  manufacturers  of  Conduit  will,  of  course,  at- 
tend such  a  meeting  with  the  manufacturers  in  your  personal  and  individual 
capacities  and  not  as  otlicial  representatives  of  the  National  Electrical  Whole- 
salers Association   (Comm.  Ex.  47). 

One  of  the  principal  subjects  of  discussion  at  the  meeting  was  the  costs  to  whole- 
salers of  doing  business  as  .shoM'n  in  the  cost  study  made  by  NEWA.     The  results 
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of  this  joint  meeting  came  before  RSCA  at  its  meeting  of  January  27,  1937,  and 
the  minutes  of  that  meeting  show  that  L.  R.  Quinn  reported  in  part: 

A  brief  resume  of  what  transpired  at  the  meeting  of  January  B.  where  vari- 
ous individuals  representing  manufacturing  companies,  jolibing  companies 
and  jobbers'  associations  met  to  discuss  putting  into  effect  the  request  of  the 
the  jobbers  made  at  tlie  NEWA  convention   in   Buffalo  during  Octol)er. 
******* 

After  a  thorough  analysis  of  what  the  various  jobbers  present  had  to  re- 
port, it  seemed  to  be  the  concensus  of  opinion  tliat  consideration  should  be 
given  to  the  various  brackets  as  follows  : 

6% for  carload  and  over. 

17% : 5,000  pounds  to  carload. 

22% ^ 1,000  to  5,000  pounds. 

25% Under  1,000  pounds. 

Further,  it  was  suggested  that  these  percentages  be  based  on  the  Pitts- 
burgh value  for  each  class  as  published  and  not  include  freight  (Comm. 
Ex.  11-E  and  F). 

(c)  At  the  time  of  the  joint  conference  on  January  6th  and  of  the  RSCA 
meeting  of  January  27th,  price  cards  numbered  74  issued  by  the  various  conduit 
sellers  were  in  effect,  quoting  only  carlot  prices  on  conduit  with  certain  provi- 
sions for  trade  discounts  or  agent's  compensation.  The  following  month  respond- 
ent conduit  sellers  issued  their  price  cards  numbered  75,  and  these  cards  quoted 
•conduit  prices  in  four  columns.  Using  %-inch  galvanized  conduit,  Pittsburgh 
base,  as  an  example,  the  prices  per  hundred  feet  were  $4.72  in  carlots,  $5.35 
on  quantities  between  5,000  pounds  and  carlots,  $5.69  on  qi:antities  between 
1.000  and  5,000  pounds,  and  $5.92  on  quantities  less  than  1,000  pounds.  The  trade 
discounts  or  agent's  compensation  provided  by  each  conduit  seller  by  card  No.  75 
differed  from  those  previously  in  effect,  but  were  identical  as  among  the  various 
■conduit  sellers,  and  in  general  outline  followed  the  plan  reported  by  Mr.  Quinn 
as  repre.senting  the  "concensus"  of  opinion  at  the  meeting  of  January  6th. 

Paragraph  Eleven  :  (a)  As  a  further  step  in  their  plan  for  maintaining  price 
uniformity  in  accord  with  the  pricing  plan  used  in  quoting  conduit  prices,  RSCA 
instituted  a  system  of  investigating  the  prices  at  which  specific  sales  were  made, 
as  well  as  the  prices  quoted.  When  a  conduit  seller  lost  an  order  and  suspected 
that  this  was  the  result  of  a  price  cut  by  some  one  else,  he  could  have  an  investi- 
gation made  through  OSC  which  would  supply  him  with  the  information  developed, 
and  the  same  information  was  supplied  to  any  other  conduit  seller  who  desired 
it  or  was  interested  in  the  particular  transaction.  The  forms  used  in  requesting, 
acknowledging,  and  reporting  the  results  of  these  so-called  "closed  transaction" 
investigations  were  prepared  by  Herbert  S.  Blake  and  OSC  and  approved  by 
RSCA. 

(b)  The  real  nature  of  these  investigations  can  best  be  understood  through 
an  examination  of  a  specific  instance.  On  June  30,  1937,  National  Electric  sent 
to  Mr.  Booth  a  tabulation  of  the  bids  made  to  a  Philadelphia  school  district 
showing  the  amounts  bid  by  "West  Phila.  Elec.  Sy.,  Silvers  Elec.  Sy.,  Royal 
Electric,  Gold  Seal  Elec,  W.  A.  Leiser,"  and  stated:  "14  Other  bidders  quoted 
(Correct  Price),"  and  then  set  out  the  prices  said  to  be  "correct"  (Comm.  Ex. 
489-C).  Under  date  of  July  2,  1937,  Mr.  Booth  acknowledged  this  on  the  usual 
form  and  sent  out  form  inquiries  to  conduit  sellers  identifying  the  transaction 
and  asking  for  information  as  to  the  connection  with  the  transaction  of  each 
concern  addressed.  As  a  part  of  this  inquiry  he  included  the  actual  bids  of  the 
parties  as  reported  by  National  Electric  and  made  the  statement : 

These  are  not  in  accord  with  card  76.  If  any  of  the  foregoing  are  handling 
your  material,  you  should  call  this  bid  to  their  attention  as  you  will  be 
liable  under  the  Robinson-Patman  Act  for  the  failure  of  these  people  to 
maintain  your  published  schedule  (Comm.  Ex.  489^D  and  others). 

Central  Tube  replied :  "We  do  not  sell  any  of  these  jobbers  and  have  not 
quoted  through  them" ;  Cohoes  replied  that  it  did  not  receive  the  order  and 
stated :  "We  have  advised  our  jobber  that  the  resale  must  be  maintained  espe- 
cially on  all  public  bids  in  future"  ;  Enameled  Metals  reported :  "We  did  not 
quote"  ;  Steel  and  Tubes  and  Fretz-Moon  answered  :  "We  do  not  sell  Fretz-Moon  to 
any  of  these" ;  Garland,  in  reporting,  inserted  the  names  of  the  conduit  sellers 
whose  materials  were  -quoted  on ;  General  Electric  replied :  "Do  not  sell  them" ; 
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Clayton  Mark  reported  that  it  did  not  receive  the  order ;  National  Electric 
replied :  "Do  not  sell  any  of  those  listed" ;  Steelduct  reported :  "None  handling 
ours";  Triangle  reported:  "Unfortunately  (maybe)  the  low  bidder  is  not  our 
baby.  We  do  sell  Gold  Seal  but  not  lately" ;  Youngstown  reported :  "Not 
Youngstown" ;  and  Walker  Brothers  reported  that  it  received  the  order  "and 
canceled  our  contract  as  per  letter  attached."  The  letter  of  July  2,  1987.  from 
Walker  Brothers  to  the  successful  bidder  advised  of  the  cancellation  of  the 
contract  because  of  failure  to  "observe  our  prices,  selling  terms,  and  other 
conditions  of  sale"  (Comm.  Ex.  490-K).  Mr.  Booth  wrote  Walker  Brothers  on 
July  21,  1987,  and  inferred  that  Walker  Brothers  should  not  have  supplied  the 
material  to  West  Philadelphia  P^lectric  Supply  to  fulfill  its  bid.  Walker  Brothers 
replied  that  an  unsuccessful  effort  had  been  made  to  get  this  bidder  to  withdraw 
its  bid,  and  stated  : 

We  don't  feel  that  it  is  good  policy  to  refuse  to  furnish  material  on  a 
public  bid  luiless  the  jobber  in  quoting  reflects  a  primary  price  of  less  than 
card  76  but  we  do  believe  that  when  a  jobber  cuts  our  price  and  we  then 
should  cut  him  off  and  in  this  way  teach  him  to  have  some  resiject  for  our 
prices  without  getting  ourselves  into  an  inquiry  involving  the  validity  of 
price  control  (Comm.  Ex.  490-M). 

On  July  26,  1937,  Mr.  Booth  advised  National  Electric  of  the  results  of  this 
investigation,  that  Walker  Brothers  had  canceled  their  contract  with  West 
Pliiladelphia  Electric  Supply,  and  continued : 

Since  then  I  understand  that  on  another  public  bid,  West  Philadelphia 
was  right  on  the  line  but  they  no  longer  have  a  consigned  stock  of  Walker 
conduit.  They  are  however,  distributor  agents  for  two  other  manufacturers, 
so  they  still  have  conduit  on  consigned  stock  (Comm.  Ex.  490-F). 

On  the  same  date  Mr.  Booth  similarly  advised  Garland  of  the  results  of  the 
investigation  and  also  said  : 

I  understand  that  these  people  also  have  a  stock  of  your  conduit  on  con- 
signment and  hope  you  will  see  to  it  that  they  do  not  violate  your  agreement 
in  any  respect.    Probably  they  have  learned  their  lesson  (Comm.  Ex.  490-C). 

(c)  Respondent  conduit  sellers  have  contended  that  these  "closed  transaction" 
investigations  constituted  proper  activity  necessary  to  enable  sellers  to  secure 
information  as  to  the  condition  of  the  conduit  market.  The  Commission  finds, 
however,  that  in  conception  and  execution  these  investigations  amount,  in  fact, 
to  a  sophisticated  form  of  price  maintenance  through  united  action  by  means  of 
which  a  conduit  seller  who  does  not  maintain  prices  and  require  his  distributors 
to  do  the  same  is  exposed  to  his  as.sociates  and  to  the  force  of  collective  pressure, 
with  the  effect  of  tending  to  pi'event  departures  from  the  prices  established 
pursuant  to  the  pricing  formula. 

Paragraph  Twelve  :  From  time  to  time  respondent  conduit  sellers  supple- 
mented the  restraining  effects  of  their  general  in-actices  affecting  price  by  more 
direct  action.  The  scope  and  nature  of  these  activities  are  indicated  by  many 
exhibits  in  the  record,  among  which  are  those  set  out  below,  (hi  October  18,  1937, 
Garland  wrote  one  of  its  agents  in  part : 

Yours  of  October  8th  was  duly  received  and  we  held  same  over  for  the 
I'eason  that  we  had  our  Industry  Meeting  yesterday  in  Pittsburgh. 

ili  *.  it  if  if  *  * 

The  manufacturers  are  doing  their  very  best  to  stick  to  Card  76  on  all 
new  business  and  tliey  believe  it  can  be  done.  A  few  of  the  manufacturers 
made  the  statement  that  they  had  no  difficulty  whatever  in  obtaining  Card  76 
in  the  Metropolitan  District.  This  is  what  we  are  aiming  at.  and  it  is  our 
belief  that  the  New  York  market  will  show  a  decided  impi-ovement  from  now 
on  (Comm.  Ex.  541). 

On  June  7,  1988,  Triangle  wrote  Austin  in  part : 

You  received  our  wire  today  with  regard  to  the  importance  of  strict  adher- 
ence to  Card  76  prices  by  all  of  our  conduit  distributors. 

It  is  my  understanding  that  there  will  be  a  decided  improvement  in  the 
competitive  situation  on  all  makes  of  conduit.  *  *  *  i  have  talked  the 
matter  over  with  several  of  our  competitors  and  it  is  my  understanding  that 
tliey  are  taking  similar  action     *     *     *      (Conun.  Ex.  448). 
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On  June  S,  1938,  Enameled  Metals  \vi-<'te  a  wholesaler  in  part : 

First,  we  have  heen  assured  that  the  M  Carthy  ISrothers  &  Ford-La iiff  deal 
has  been  straightened  up.     At  least  Youngstown  has  assured  me  that  it  has. 
******* 

*  *  *  We  were  directly  told  tliat  if  we  wished  to  have  a  supply  of  pipe, 
we  would  have  to  maintain  our  resale.  We  have  reason  to  believe  that  other 
Manufacturers  sent  out  the  same  instructions  to  their  agents  that  we  did, 
and  we  sincerely  trust  that  on  honest  effort  will  be  made  to  hold  Card  7G. 
*     *     *     (Comm.  Ex.  SSl-A). 

An  agent  of  Garland,  in  writinj,'  to  that  company  under  date  of  June  22,  1938, 
stated  in  part : 

I  attended  anoth(>r  meeting  of  the  labeled  conduit  manufacturers  today 
at  the  New  York  Athletic  Club.  In  attendance  were  Robert  Milford,  of  Steel 
Duct;  Milton  Smith,  of  Enameled  Metals;  J.  Hawks,  of  Triangle;  Newt 
Walker,  of  Walker  Brothers;  and  J.  Carroll,  of  National  Enameled. 

******* 

Several  projects  were  discussed  as  to  prices  and  agreements  that  had  been 
made,  but  nothing  was  pinned  on  to  any  of  those  present,  which  was  in 
accordance  with  our  agreement  to  maintain  Card  7G  on  any  new  projects  that 
might  come  up  after  our  first  meeting  (Comm.  Ex.  558). 

The  contract  checking  and  "closed  transaction"  inquiries  carried  on  by  RSCA 
through  OSC  and  Robert  S.  Booth  wei'e  closely  interwoven  with  other  price  main- 
tenance activities.  An  example  of  this  appears  in  an  interoffice  memorandum  by 
Garland  dated  July  8,  1937,  reading  in  part : 

Booth  called  up  late  yesterday  afternoon  and  got  me  at  home.  He  said 
that  he  was  telephoning  all  manufacturers  because  three  or  four  manufac- 
turers had  called  him  asking  his  ideas  on  continuing  to  sell  definite  carload 
orders  on  the  basis  of  Card  75.  He  called  my  attention  very  definitely  to 
the  fact  that  protection  orders  of  this  type,  not  for  Specific  Buildings  and 
not  covered  by  Specific  Building  Contracts,  were  only  good  for  ninety  days; 
and  we  were  discriminating  against  other  customers  if  we  supplied  any  of 
this  material.  1  told  him  it  was  my  understanding  that  we  had  to  ship  this 
material  before  July  1st,  and  he  said  that  this  was  true.  He  then  asked  me 
point  blank  if  we  intended  to  ship  any  more  of  such  carload  business,  and  I 
told  him  we  were  all  through  with  it.     *     *     *     (Comm.  Ex.  536). 

Another  instance  appears  in  a  memorandum  from  Mr.  Booth  to  Garland  under 
date  of  December  27,  1937: 

In  further  connection  with  the  statements  made  by  Mr.  Leiser,  one  of 
which  involved  Philip  Cass,  the  report  was  rhat  Enameled  Metals  had 
offered  this  party  10%  inside,  beyond  card  70.  Following  is  a  reply  from 
Major  Quinn : 

"Philip  Cass,  although  a  personal  friend  of  mine,  is  one  of  the  damnest 
liars  that  ever  lived.  He  used  to  be  our  customer.  We  have  sold  him 
.$7G0.r:0  worth  in  the  last  six  (6)  months.  He  is  apparently  buying  from 
Garland.  He  is  always  making  some  kind  of  statements  about  what  he  could 
buy  material  for.  I  insist  that  the  man  that  made  this  complaint  go  back 
to  Mr.  Cass  and  tell  Mr.  Cass  that  if  he  made  the  statement  that  we  had 
quoted  him  a  10%  inside,  that  Mr.  Quinn  says  he  is  a  plain  liar.  He  is 
probably  trying  to  chisel  another  Manufacturei-.  We  have  made  no  inside 
offer  of  any  nature  to  Mr.  Cass  or  anybody  else." 

I  have  already  reported  to  you  in  connection  with  the  Philadelphia  Elec- 
tric job  on  which  Walker  was  involved. 

I  have  asked  for  more  definite  information  as  to  where  Triangle  was 
quoting  off  card  76  in  Philadelphia  as  claimed  by  Mr.  Lei.ser;  this  request 
having  been  made  on  December  22nd. 

If  you  will  furnish  me  with  this  information,  I  will  be  glad  to  follow 
through  on  it  (Comm.  Ex.  551). 

PABAGRArH  Thirtefn  :  (a)  The  members  of  RSCA,  through  the  medium  of 
that  association,  engaged  in  collective  activity  directed  to  the  classification  of 
customers  and  to  determining,  upon  the  basis  of  collective  opinion,  whether  or 
not  particular  concerns  were  entitled  to  be  considered  and  treated  as  wholesalers. 
This  activity  is  shown  bv  the  record  to  have  been  carried  on  at  least  as  far 
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back  as  1934.  Instances  of  these  activities  appear  in  the  correspondence  of  George 
H.  Sicard.  then  executive  secretai-y  of  RSCA.  Under  date  of  November  28,  1934, 
Mr.  Sicard  addressed  an  inquiry  to  Mohawlc  Tube  Company,  Cohoes,  New  York, 
stating  the  course  that  should  be  followed  in  the  case  of  a  particular  concern 
as  follows : 

Have  you  put  in  a  consigned  stock  with  the  Marshall  Field  Company  in 
Chicago?  If  so,  I  don't  see  how  they  can  qualify  under  yovir  jobber's  defini- 
tion.   Will  you  please  advise  (Comm.  Ex.  445)  ? 

A  similar  instance  is  shown  in  Mr.  Sicard's  letter  of  December  3,  1934,  to  the 
same  company : 

Are  you  selling  Glen  Alden  Coal  Company,  Eastern  Pennsylvania  as  a 
jobber?  I  certainly  cannot  understand  if  it  is  so,  because  they  are  100% 
users. 

Will  you  let  me  hear  from  you  (Com.  Ex.  444)  ? 

Mohawk  replied  under  date  of  December  4,  1934 : 

Re  Glen  Alden   Coal   Company — 

In  answer  to  yours  of  December  3rd,  kindly  note  we  are  selling  these 
people  as  users  and  not  as  jobbers  (Comm.  Ex.  443). 

Under  date  of  December  11,  1934,  Mr.  Sicard  addressed  inquiries  to  the  mem- 
bers of  RSCA  reading: 

Will  you  be  good  enough  to  advise  me  whether  you  consider  the  Hershey 
Lumber  Company,  Hershey.  Pa.,  as  a  user  or  as  a  jobber? 

Will  you  simply  answer  on  the  bottom  of  this  sheet,  and  also  I  would 
appreciate  it  if  you  would  tell  me  whether  this  company  is  one  of  your 
customers  (Comm.  Ex.  440). 

On  December  30,  1934.  Mr.  Sicard  wrote  the  members  of  RSCA : 

You  will  recall  that  in  November  I  wrote  to  yovT  asking  you  for  the  names 
of  concerns  iii  the  New  England  territory  who  in  your  opinion  did  not  qualify 
as  jobbers  under  the  Rigid  Steel  Conduit  Association  delinition. 

I  have  also  received  from  New  England  a  copy  of  the  list  of  comjianies 
recognized  as  wholesalers  (jubbers)  by  the  Electrical  Miinufacturers  Rep- 
resentatives Club  of  New  England  and  the  Northeastern  Electrical  Whole- 
salers Association.  This  list  was  compiled  jointly  by  the  two  associations 
given  above. 

From  the  preliminary  investigation  it  would  appear  that  concerns  listed 
on  the  attached  sheet  are  considered  by  some  members  of  the  Associations 
as  jubbers,  although  they  do  not  qualify  under  the  Association  definition. 

Would  you  be  good  enough  to  tell  me  by  return  mail  which  of  these  com- 
panies you  sell  and  whether  you  consider  them  as  wholesalers  under  our 
definition  and  why. 

When  these  replies  are  received  I  will  take  the  matter  up  with  each  of 
you  individually  (Comm.  Ex.  430). 

On  February  6.  1935,  INIr.  Sicard  wrote  the  membei-s  of  RSCA  in  part : 

The  Rigid  Steel  Conduit  Association  is  extremely  anxious  to  have  a  defi- 
nite autlientic  list  of  all  wholesalers  or  jobbers  in  the  United  States  of 
America. 

Will  you  send  me  for  confidential  compiliation  a  list  of  all  your  customers 
to  whom  you  extend  jobbers  or  wholesalers  compensation  service  com- 
missions. 

When  these  lists  are  received  from  all  of  the  members,  they  will  be  com- 
piled by  States  and  cities.  Naturally,  no  mamifa'-turer's  name  will  be  used 
in  connection  with  any  company  on  such  list  (Comm.  Ex.  413). 

On  February  20,  1935,  Cohoes  replied : 

In  conformitv  with  yours  of  Fe1)ruary  6th  we  are  enclosing  list  of  jobbers 
(Comm.  Ex.  412). 

On  March  13,  1935,  Mr.  Sicard  addressed  the  members  of  RSCA  as  follows : 

The  results  of  the  questionnaire  regarding  Pusey  and  Jones  was  that  no 
manufacturer  lias  sold  these  people.  We  are  investigating  further  (Comm. 
Ex.  435). 
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(b)  Wben  RSCA,  with  the  assistance  of  Mr.  Blake,  prepared  the  uniform 
consignment  contract  heretofore  discussed,  a  provision  was  inserted  whereby 
the  distributor  agent,  in  executing  the  contract,  represented  that  he  conducted 
a  warehouse  suitable  for  carrying  a  stock  of  conduit  and  accessories  in  sufficient 
volume  and  range  of  sizes  and  types  adequately  to  serve  the  territory  in  which 
he  operated,  that  he  regularly  employed  a  force  of  salesmen,  and  that  he  did 
not  sell  as  a  contractor  or  otherwise  in  significant  amounts  direct  to  tlie  general 
public  or  to  individual  ultimate  consumers.  These  provisions  reflect  the  more 
important  qualifications  required  by  NEWA  as  a  prerequisite  to  membership, 
but  the  NEWA  definition  is  in  more  detailed  form.  Membership  lists  of  NEWA 
are  available  to  conduit  sellers  on  request. 

(c)  After  the  employment  of  OSC  and  Herbert  S.  Blake,  RSCA  continued  the 
practice  of  seeking  the  collective  opinions  of  its  members  as  a  guide  to  individual 
conduit  sellers  in  classifying  purchasers.  This  is  illustrated  in  the  case  of 
Sanborn  Electric  Company,  of  Indianapolis,.  Indiana.  On  March  15,  1937,  Steel 
and  Tubes,  Inc.  wrote  Fretz-Moon  that  Clayton  IMark  recognized  Sanborn  Elec- 
tric Company  as  a  wholesaler  of  conduit  and  stated  that  this  company  was  strictly 
an  electrical  contractor.  Fretz-Moon  transmitted  this  inquiry  to  R.  S'.  Booth, 
secretarv  of  RSCA,  who,  on  March  22,  1937,  sent  a  questionnaire  to  members  of 
RSCA,  as  follows: 

Subject :  Sanborn  Electric  Company,  Indianapolis.  Indiana. 

I  have  been  asked  to  ascertain  the  status  of  the  above  company ;  that  is, 
whether  they  are  treated  as  Wholesalers  or  Contractors. 

Please  reply  hereon,  returning  this  sheet  to  me  stating  how  you  treat  this 
company  (Comm.  Ex.  491-C  and  others). 

The  record  contains  the  replies  received  from  Central  Tube,  Cohoes,  Enameled 
Metals,  Garland,  General  Electric,  Clayton  Mark,  National  Electric,  Steelduct, 
Triangle,  Walker  Brothers,  and  Youngstown.  filr.  Booth,  under  date  of  June  24, 
1937,  advised  Fretz-Moon  as  follows : 

Sometime  ago  you  sent  me  a  memf>randum  from  Steel  &  Tubes  covering 
the  status  of  Sanborn  Electric  Co  ,  Indianapolis,  Ind. 

The  report  was  that  Clayton  Mark  Co.  recognized  Sanborn  as  a  wholesaler 
whereas  in  the  opinion  of  Steel  &  Tubes  they  are  strictly  electrical  con- 
tractors. 

This  inquiry  was  sent  to  all  members  in  addition  to  Clayton  Mark  and 
it  is  the  opinion  of  the  majority  that  they  are  contractors  but  Clayton  Mark 
claims  that  his  Jobber  Purchase  Agreement  contract  covers  this  situation 
and  if  any  part  of  their  sales  is  on  other  than  a  wliolesale  basis,  they 
settle  at  the  contractor's  price. 

There  is  some  justification  apparently  in  the  position  he  takes  as  you 
will  note  from  Mr.  Walker's  reply  that  the  Directory  of  the  Wholesalers 
Magazine  states  that  these  people  do  about  70%  wholesaling.  A  majority 
of  these  dual  accounts  are  very  bothersome  and  I  presume  they  will  continue 
to  be. 

You  will  notice  that  no  reply  is  enclosed  from  Laclede.  However  Mr. 
Oberhauser  informed  me  yesterday  by  telephone  that  he  knew  nothing  about 
this  transaction. 

Kindly  return  the  papers  to  me  when  you  are  through  with  them  with  any 
comment  you  may  care  to  make  (Comm.  Ex.  491-A). 

Paragraph  Fourteen.  It  was  formerly  the  practice  of  conduit  sellers  to  main- 
tain warehouse  stocks  of  conduit  in  many  large  cities.  They  made  shipments 
of  conduit  to  such  stocks  in  carload  lots  and  reflected  the  benefit  of  the  lo^^•er 
carload  freight  rate  in  the  price  on  warehouse  sales  of  less-than-carload  quantities 
of  conduit  to  small  wholesalers.  This  practice  was  a  source  of  dissatisfaction  to 
large  wholesalers  who  were  able  to  buy  in  carlot  quantities  but  secured  no 
advantage  thereby  in  their  competition  with  small  wholesalers  who  purchased 
in  small  quantities  from  warehouse  stocks  of  conduit  sellers.  In  addition  to 
objections  by  large  wholesalers  to  that  practice,  the  maintenance  of  such  ware- 
house stocks  created  competitive  dilliculties  among  conduit  sellers.  By  means 
of  collective  action,  with  the  aid  and  cooperation  of  NEWA,  respondent  conduit 
sellers  were  able  to,  and  did,  discontinue  the  maintenance  of  warehouse  stocks 
except  on  the  Pacific  Coast.  Some  of  the  activities  of  respondents  concerning 
warehousing  are  indicated  in  the  extracts  from  the  record  which  follow.  The 
report  of  the  conduit  committee  of  NEWA  on  its  meeting  of  May  4,  193G,  in  dis- 
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cussing  unsatisfactory  conditions  in  the  conduit  l)usiness,  attributed  them  in  part 
to  "nianufacturers'  uneconomic  local  warehouse  stocks"  and  said  in  part : 

Last  year  your  committee  recommended  "the  discontinuance  of  manu- 
facturers' local  warehouse  stocks  for  the  reason,  among-  others,  that  sales  and 
deliveries  out  of  these  stocks  through  warehouses  or  through  agents 
result  in  unfair  price  discrimination  against  those  wholesalers  who  do 
their  own  warehousing  and  otherwise  perform  tlie  full  distribution  service 
for  the  mannfactui-er"  (Comm.  Ex.  40-(A). 

The  report  of  the  conduit  committee  of  its  meeting  of  Septemlier  28,  1936,  recites 
in  part : 

It  is  very  gratifying  to  your  Committee  to  be  able  to  state  that  manu- 
facturers have  discontinued  local  warehouse  stocks  in  all  sections  of  the 
country  except  the  Pacific  Coast.     *     *     *     (Comm.  Ex.  39-A). 

On  May  25, 1937,  Triangle  wrote  Austin  in  part : 

*     *     *     it  is  the  general  feeling  today  that  once  the  bars  are  let  down, 
even  in  Chicago,  warehouses  will  r»^turn  generally. 

However,  we  will  look  into  it,  feel  out  our  good  friends  again,  and  see 
what  can  be  done.  The  only  argument  we  have  is  that  Chicago  is  a  basing 
point,  and  the  only  way  the  whole  thing  can  be  worked  <nit  is  for  all  com- 
panies, in  view  of  Chicago  being  a  basing  point,  to  have  a  Chicago  factory 
stock  to  take  care  of  the  Chicago  basing  point  territory.  Tliere  is  one  thing 
certain.  I  cannot  get  an  edge  for  you  in  this  matter,  that  is,  if  you  do  it 
I  am  sure  that  others  will  follow.  However,  let  me  look  into  it  again  (Comm. 
Ex.  526). 

On  June  17,  1938,  I.  A.  Bennett  of  National  Electric  wrote  to  W.  J.  Drury,  of 
Graybar  Electric,  who  was  then  a  member  of  the  conduit  committee  of  NEWA, 
and  stated  in  part : 

The  Youngstown  Sheet  and  Tube  Company  and  Triangle  Conduit  and  Cable 
Company,  both  have  local  stocks  of  Rigid  Conduit  in  the  Chicago  District. 

This  is  the  beginning  of  the  opening  of  manufacturers'  warehouse  stocks, 
which  have  been  eliminated  everywhere  except  on  the  Pacific  Coast.  *  *  * 
(Comm.  Ex.  603). 

In  September  1938  the  rumored  reinstitution  of  warehouse  stocks  was  being 
investigated  by  RSCA.  The  minutes  of  an  association  meeting  at  that  time 
show : 

Mr.  R.  M.  Garland  stated  that  he  had  reports  that  warehouses  were  being 
established  in  various  parts  of  the  country,  whereupon,  Mr.  Booth  stated 
that  he  was  investigating  several  reports  which  had  come  to  him  in  this 
connection,  but  that  his  investigation  was  not  complete  at  the  present  time 
(Comm.  Ex.  34-Z2). 

The  conduit  committee  of  NEWA,  reporting  on  its  October  18,  1938,  meeting, 
attended  l)y  representatives  of  American  Circular  Jjoom  Company,  Inc.,  Austin, 
Central  Tube,  Enameled  Metals,  Fretz-Moon,  General  Electric,  National  Electric, 
Steel  and  Tubes,  Inc.,  Steelduct,  Walker  Brothers,  and  Youngstown,  said  in 
part : 

Much  to  the  dismay  of  your  Committee,  information  was  presented  to  the 
effect  that  there  is  the  possibility  of  a  trend  toward  the  reestablishnient  of 
manufacturers'  local  wareliouse  stocks  in  the  k(>y  cities  of  the  country.  In 
at  least  one  case  this  has  become  an  accomijlished  fact.  It  was  the  veiy 
definite  expression  of  manufacturers  present  at  our  meeting  that  the  estab- 
Hslunent  of  such  local  stocks  was  highly  undesirable  from  an  economic 
point  of  view.  However,  it  was  pointed  out  in  no  uncertain  terms  that  if 
one  or  two  manufacturers  determined  on  such  a  policy  it  is  quite  obvious 
that  others  must  in  due  course  follow  suit.  It  is  the  niost  apparent  issue 
in  this  r<*p()rt  that  the  wliolesaler  urge  upon  his  resiiective  suppliers  a  con- 
tinuation of  the  policy  of  not  establishing  local  warehou.se  stocks  as  being 
ecoiKimically  unsound,  tending  to  duplicate  stocks,  and  an  unnt^essary  ex- 
pense and  waste  (Comm.  Ex.  39-E). 
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The  reports  of  the  meetings  of  the  conduit  coniniittee  of  May  22,  1989,  aTirl  Octo- 
ber 17,  1939.  contain  statements  similar  to  that  appearing  in  the  report  of  May  20, 
1940.  whicii  reads  in  part : 

The  manufacturers  continue  to  express  entire  satisfaction  witli  the  econ- 
omies resulting  from  the  discontinuance  of  tlieir  local  warehouse  expense, 
and  reiterate  their  liking  for  wholesaler  warehousing  as  now  in  operation, 
thereby  eliminating  the  unnecessary  waste  of  additional  expense  involved 
in  local  warehouse  stocks  (Connu.  Ex.  42). 

Paragraph  Fifteen:  (a)  Through  the  use  of  the  basing-point,  delivered-price 
fcu-nuila.  supplemented  by  the  use  of  common  delivery  charge  factors  and  com- 
mon freight  rate  books  to  aid  in  reducing  and  eliminating  price  differences  which 
might  ari.se  through  the  individual  calculation  of  freight  rates  and  the  conver- 
sion of  .such  rates  from  terms  of  cents  per  hundred  pounds  to  cents  per  hundred 
feet  of  conduit  of  any  given  size,  respondent  conduit  sellers  have  been  able  to 
achieve  a  substantial  degree  of  delivered  price  identity  in  quoting  and  selling 
oonduit.  The  effectiveness  of  re.spondents'  formula  is  illustrated  in  the  record 
in  several  ways.  The  following  examples  taken  from  public  bids  show  varying 
degrees  of  uniformity. 

Bids  to  The  Panama  Canal  for  supplying  111,000  feet  of  conduit  f.  o.  b.  Cristobal 
or  I'.alboa,  Canal  Zone,  wei'e  opened  June  17,  193.5,  and  were  as  follows : 

Anieiican  Elec.  Supply  Company $8, 188.  90  5%  10  days 

M.  B.  Austin  Company 8,  18S.  90  ^7o  10th  proximo 

Baitenger  Electrical  Co.,  Inc 8, 188.  90  5%  15th  proximo 

Philip  Cass  Co 8,188.90  5%  10th  proximo 

Centra]  Tube  Company 8, 188.  90  5%  10th  proximo 

Clayton  Mark  &  Co 8, 18S.  90  5%  10th  proximo 

Enamel  Metals  Company 8, 18S.  90  5%  10th  proximo 

Gaffney  Kroese  Electric  Supply  Co 8,  1&8.  90  5%  10th  pi'oximo 

Garland   Manufacturing   Company 8, 188.  90  5%  10th  proximo 

Gertler  Electric  Supply  Corp 8,  188.  90  5%  10th  proximo 

Graybar   Electric   Company 8,  188.  90  5%  10th  proximo 

Grene  Wolf  Co.,   Inc 8.188.90  5%  15th  proximo 

Home  Lighting  Co.,  Inc 8,188.90  5%  10th  proximo 

Hud.son  Electric  Supplv  Company 8,  188.  90  5%  10th  proximo 

Laclede  Tube  Company 8, 147.  70  5%  10  days 

Laven.son   «&   Savasta 8,  188.  90  5%  10th  proximo 

Lee  Electric  Co 8,  188.  90  5%  10th  proximo 

Loman  Electric  Supply  Co S,  188.  90  5%  10  days 

National  Electric  Products  Corp 8, 18S.  90  5%  10th  proximo 

Noland  Companv,  Inc 8,188.90  5%  15th  proximo 

Shell  Electric  Supply  Corp 8,  188.  90  5%  10  days 

Thomas   Summerville  Co 8, 188.  90  5%  10th  proximo 

Steel  and  Tubes,  Inc 8,  188.  90  5%  10  days 

Steelduct  Company 8, 188.  90  5%  10th  proximo 

after  shipment 

Triangle  Conduit  &  Cable  Co.,  Inc 8,  188.  90  5%  10th  proximo 

U.  S.  Electric  Export  Corp 8,  l&S.  90  5%  10th  proximo 

Walker  Bro.s 8,  I&S.  90  5%  10th  proximo 

Weinstein   Supply  Company 8,  188.  90  5%  10  days 

West  Philadelphia  Electric  Supply  Co 8,  1&8.  90  5%  10th  proximo 

Westingliouse  Electric  Supply  Co 8,  188.  90  5%  10th  proximo 

Youugstown  Sheet  &  Tube  Co 8,  188.  90  5%  10th  proximo 

Baltimore  Electric  Supply  Co 8, 188.  90  5%  10th  proximo 

National  Electric  Supply  Co 8, 188.  90  5%  15th  proximo 

(Comm.  Ex.  318.) 

In  the  above  instance,  12  respondent  conduit  sellers  .submitted  bids.  Austin, 
Central  Tube,  Clayton  Mark,  Enameled  Metals,  Garland.  National  Electric, 
Steel  &  Tubes,  Inc.,  Steelduct,  Triangle,  Walker  Brothers,  and  Youngstown  each 
bid  .$8,188.90,  and  Laclede  Tube  bid  $8,147.70,  but  under  a  policy  of  disregarding 
bids  which  did  not  comply  with  the  invitation,  tiie  award  was  made  by  lot. 
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Bids  on  100,000  feet  of  conduit  for  The  Panama  Canal  opened  January  6,  1938, 
were  as  follows : 

American  Electric  Supply  Co $6,200.00  5%  10th  proximo 

M.  B.  Austin  Company 6,  200.  00  5%  10th  proximo 

Baitinger  Electric  Company,  Inc 6,  200.  00  5%  10th  proximo 

Enameled  Metals  Company 6,200.00  5%  10th  proximo 

Gaffney  Kroese  Electric  Company 6,200.00  5%  15th  proximo 

Garland  Manufacturing  Company 6,200.00  5%  30  days 

Germantown  Electric  Supply  Co 6,200.00  5%  IHth  proximo 

Gertler  Electric   Supply  Corp 6,  200.  00  5%  20  days 

Gold  Seal  Electric  Supply  Co 6,  200.  00  5% 

Graybar  Electric  Company,  Inc 6,  200.  00  5%  10th  proximo 

Greene   Wolf   Company,    Inc 6,000.00  2%  10  days 

Laclede  Steel  Company 6,  200.  00  5%  10th  proximo 

E.  B.  Latham  &  Company 6,200.00  5%  10th  proximo 

Loman  Electric  Supply  Company 6,  200.  00  2%  10th  proximo 

Louis   Electric   Corporation 7,  000.  00  2%  10  days 

Clayton   Mark   Company 6,200.00  5%  10th  proximo 

National  Electric  Products  Corporation 6, 200.  00  5%  10th  proximo 

Noland  Company,  Inc 6,200.00  5%  10th  proximo 

Shell  Electrical  Supply  Corp 6,  200.  00  5%  10  days 

Steelduct  Company 6,200.00  5%  10th  proximo 

Steel  &  Tube.s,  Inc 6,360.00  5%  30  days 

U.   S.  Electrical  Export  Corp 6,200.00  5%  10th  proximo 

Walker  Brothers 6,200.00  5%  10th  proximo 

S.  Weinstein  Supply  Co 5,  823.  9.5  2%  10  days 

West  Philadelphia   Electric   Supply   Co 6,200.00  5%  10  days 

Westinghouse  Electric  Supply  Co 6,  2(X).  00  5%  10th  proximo 

Youngstown  Sheet  &  Tube  Company 6,  200.  00  .5%  10th  proximo 

General  Electric  Supply  Corp 6,  200.  00  5%  10th  proximo 

Nathan  Goodman  Company,  Inc 6,200.00  5%  10th  proximo 

(Comm.  Ex.  324.) 

In  the  instance  above,  10  of  respondent  conduit  sellers  submitted  bids.  Austin, 
Enameled  Metals,  Garland,  Laclede  Steel,  Clayton  Mark,  National  Electric, 
Steelduct,  Walker  Brothers,  and  Youngstown  each  bid  $6,200,  and  Steel  and 
Tubes,  Inc.,  bid  $G.360. 

Bids  on  2.000  fs^et  of  conduit  for  The  Panama  Canal  opened  December  21, 
1938,  were  as  follows  : 

Graybar  Electric  Co.,  Inc $687.  00  5%  10th  proximo 

The  Greene-Wolf  Co.,  Inc 687.  00  5%  10  days 

Clayton  Mark  &  Co 687.  00  5%  10th  proximo 

Monumental  Electrical  Supply  Co 638.  00  5%  20  days 

Steel  &  Tubes,  Inc 685.80  5%  10  days 

Walker  Bros 687. 00  5%  10th  proximo 

Williamsburg  Electric  Supl.  Corp 666.  40  5%  10  days 

General   Electric    Supply   Corp 686. 60  5%  10th  proximo 

National  Electric  Products  Corp 687.00  5%  10th  proximo 

E.  B.  Latham  &  Co 686.  60  5%  30  days 

Garland  Mfg.  Co 687.00  5%  30  days 

Gertler  Elec.  Supply  Corp 666.  80  5%  10  days 

Associated  Hardware  &  Supplies  Corp 656.00  5%  20  days 

Youngstown  Sheet  &  Tube  Co 6S7.  00  5%  10th  proximo 

Electrical  Industrial  Equipment  &  Supply  Corp 640.  00  5%  10  days 

American  Electric  Supply  Co 687.  00  5%  10  days 

(Resp.  Ex.  12.) 

It  will  be  noted  that  6  of  respondent  conduit  sellers  bid  in  the  above  instance. 
Clayton  Mark,  Walker  Brothers,  National  Electric,  Garland,  and  Youngstown 
each  bid  .$687,  and  Steel  and  Tubes,  Inc.,  bid  $68-5.80. 

(b)  The  effect  of  this  pricing  system  in  securing  and  maintaining  identity 
of  delivered-price  quotations  and  prices  in  private  sales  was  substantial.  RSCA 
tabulated  the  percentage  of  all  sales  of  conduit  which  were  "on  card";  that  is, 
which  accurately  reflected  the  controlling  base  prices.  In  a  memorandum 
circulated  by  Mr.  Booth  under  date  of  February  10,  1938,  it  is  stated : 

The  percentage  of  tonnage  shipped  in  the  month  of  December  on  Card 
76  by  the  Industry  was  81.46%. 
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This  includes  all  the  thirteen  members  in  the  Industry,  and  compares 
with  80.86%  in  the  month  of  November  1937  (Comm.  Ex.  496) . 

The  report  of  the  conduit  committee  of  NEWA  of  its  meeting  of  May  23,  1938, 
states  in  part: 

You  will  probably  be  interested  in  knowing  the  manufacturers'  report  that 
in  the  month  of  March  1938,  87 ^^%  of  the  rigid  iron  conduit  sold  at  card  76 
(Comm.  Ex.  39-D.) 

Respondent  conduit  sellers  placed  evidence  in  the  record  indicating  the  per- 
centage of  adherence  to  card  price  by  individual  respondents  foi-  particular  periods 
of  time.  The  exact  degree  of  adherence  is  immaterial,  however,  since  it  is  clear 
from  the  entire  record  that  the  percentage  of  adherence  was  substantial  and  at 
times  almost  complete.  The  record  also  tends  to  siiow  that  departures  from  card 
prices  were  often  largely  confined  to  particular  and  limited  areas  and  did  not 
represent  a  condition  general  throughovit  the  country. 

(c)  In  addition  to  the  statistical  showing  of  the  results  of  i*espondents'  plans 
and  activities,  appraisals  of  results  expressed  in  general  terms  appear  in  the 
record.  Among  these  is  a  letter  of  December  23,  1938,  from  respondent  Herbert 
S.  Blake  to  I.  A.  Bennett  summarizing  the  successes  and  failures  of  RSCA  under 
his  management  and  outlining  a  future  course  intended  to  correct  the  failures 
and  "strengthen  the  basic  value  that  the  Association  should  be  and  can  be  made 
to  be  to  the  Industry     *     *     *."     He  stated  in  part : 

Major  Quinn  stated  that  you  desired  me  to  summarize  my  views  as  to  the 
status  of  matters  in  the  rigid  steel  conduit  industry  and  outline  what  should 
be  done  to  deal  with  the  situation  more  effectively.  This  is  rather  a  large 
order  to  fill  by  letter,  especially  as  there  are  many  "inside"  things  that 
should  be  said  which  are  not  desirable  in  a  letter. 

When  the  Association  was  reorganized,  two  years  ago,  consultation  with 
the  important  factors  in  the  industry  resulted  in  the  establishment  of  a 
method  of  merchandising  which  at  that  time  was  deemed  necessary  in  order 
to  correct  the  ills  of  the  Industry.  This  plan  was  based  on  the  view  that  it 
was  absolutely  necessary  to  control  the  "secondary"  market  and  the  proba- 
bility of  the  success  of  the  plan  was  founded  upon  the  belief  that  the  Dis- 
tributors of  conduit  would  supiwrt  the  plan  whole-heartedly,     *     *     *. 

There  is  no  question  but  what  the  plan,  throughout  the  period,  which 
followed  a  most  chaotic  market  condition,  did,  for  some  months  promote  a 
far  greater  degree  of  stability  in  the  industry  than  had  existed  for  a  long 
time  previous,  and  resulted  in  earnings  which  could  not  otherwise  have  been 
achieved.     *     *     * 

Mr.  Blake  then  stated  that  the  program  failed  of  continued  success  because 
distributors  did  not  give  it  unqualified  support  and  producers  did  not  maintain 
their  published  prices,  and  said  both  of  these  conditions  were  due  to  a  drop  in  the 
aggregate  volume  of  sales  because  of  general  business  conditions  and  the  incursion 
of  substitute  products.     He  continued : 

*  *  *  The  force  which  undermines  even  an  approach  to  stability  in  the 
secondary  market  is  weakness  in  the  primary  market  and  the  only  manner 
in  which  a  firm  secondary  market  can  be  developed  is  on  the  basis  of  certainty 
on  the  part  of  Distributors  tliat  the  primary  market  is  stable  (Comm.  Ex. 
576-Aand  B). 

In  writing  Mr.  Blake  after  his  resignation,  Fretz-Moon  stated  in  part : 

It  requires  only  casual  observation  of  what  has  happened  to  us  since  we 
have  lost  your  leadership  to  realize  the  benefits  sacrificed  by  our  foolish 
action  in  allowing  you  to  withdraw.  It  is  costing  us  today  at  least  $5.00 
per  ton  for  not  following  your  advice  and  at  this  rate  the  total  cost  runs  into 
very  substantial  figures  (Comm.  Ex.  621). 

PAKAGR.APH  SIXTEEN;  (a)  In  addition  to  the  matters  heretofore  set  out  there 
are  certain  facts  of  a  general  nature  which  relate  to  and  are  explanatory  of  the 
basing-point  delivered-price  system  used  in  quoting  and  selling  conduit  and  of 
the  results  flowing  from  its  use.     Respondent  conduit  sellers  produce  all  the  con- 
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duit  manufaeturecl  in  this  country.  Conduit  is  produced  by  Cohoes  at  Cohoes, 
New  York ;  by  Enameled  Metals  at  Etna,  near  Pittsburgh,  Pennsylvania :  by 
Fretz-Moon  at  East  Butler,  Pennsylvania;  by  Garland  at  West  Pittsburgh.  Penn- 
sylvania ;  by  General  Electric  at  New  Kensington,  Pennsylvania ;  by  Laclede  at 
Alton,  Illinois,  near  St.  Louis,  Missouri ;  by  National  Electric  at  Ambridge,  near 
Pittsburgh,  Pennsylvania  ;  by  Spang  Chalfant  at  Etna,  Pennsylvania  :  by  Tri- 
angle at  Moundsville,  West  Virginia;  by  W^alker  Brothers  at  Consholiocken,  near 
Philadelphia,  Pennsylvania  ;  and  by  Youngstown  at  Struthers,  Ohio,  and  Indiana 
Harbor,  Indiana.  The  Indiana  Harbor  plant  of  Youngstown  produces  only  the 
large  sizes  of  conduit  and  not  a  full  line.  Clayton  Mark  Steelduct,  Austin,  and 
Clifton  do  not  manufacture  conduit,  but  sell  and  distribute  conduit  manufactured 
for  them  and  under  their  own  brands  by  one  or  more  of  the  producers  named 
above,  and  Republic,  through  its  Steel  and  Tubes  Division,  distributes  Fretz-Moon 
conduit.  Seven  of  tlie  twelve  plants  producing  conduit  are  located  within  the 
switching  limits  of  Pittsburgh,  from  which  freight  rates  to  other  areas  are  the 
same  although  they  may  differ  within  the  local  area. 

(b)  The  Chicago  base  price  of  conduit  has  been  consistently  maintained  at  a 
figure  approximately  $4  per  ton  above  the  Pittsburgh  base  price.  The  area 
controlled  by  the  Chicago  base :  that  is,  the  area  in  which  the  sum  of  the  Chicago 
base  price  plus  delivery  charge  factors  is  less  than  the  sum  of  the  Pittsburgh 
base  price  plus  delivery  charge  factors,  is  relatively  quite  small.  It  controls 
destination  price  quotations  in  Wisconsin,  parts  of  Minnesota,  Iowa,  Missouri, 
Illinois,  and  Indiana,  and  certain  small  isolated  areas  in  Wyoming,  Colorado, 
Nevada,  New  Mexico,  and  Texas.  Prices  at  all  other  destinations  in  the  United 
States  are  controlled  by  the  Pittsburgh  base. 

(c)  Respondent  conduit  sellers  have  consistently  published  identical  price 
quotations,  and  such  quotations  were  upon  a  basing-point,  delivered-price  basis. 
With  resiject  to  the  refusal  of  conduit  sellers  to  quote  true  f.  o.  b.  mill  prices, 
occasional  exceptions  have  occurred  in  the  Inds  made  to  agencies  of  tlie  Federal 
Government  when  land-grant  freight  rates  were  available  to  such  agencies. 
Some  of  these  exceptions,  however,  were  more  apparent  than  real,  in  that  pur- 
ported f.  o.  b.  prices  weer  in  fact  related  to  base  prices  or  a  method  of  freight 
equalization  was  used  to  eliminate  differences  resulting  from  the  ai^plication  of 
land-grant  rates.  Also,  a  conduit  seller  whose  plant  is  located  at  a  basing  point 
can  make  sales  to  purchasers  at  locations  where  the  price  is  controlled  by  such 
basing  point  upon  an  f.  o.  b.  basis  without  necessarily  infringing  the  basing-point 
price  pattern. 

(d)  The  price  of  conduit  has  shown  a  high  degree  of  rigidity.  For  example, 
cards  72  and  82  were  each  in  effect  for  at  least  8  months,  card  80'  for  about  10 
months,  card  69  for  about  12  months,  and  card  70  for  about  18  months.  The 
failure  of  prices  to  respond  to  changing  conditions  of  supply  and  demand,  both 
locally  and  nationally,  indicates  the  absence  of  effective  competition.  Some  of  the 
respondents  have  contended  that  the  demand  for  conduit  is  not  aft"ected  by  price 
but  is  dependent  upon  the  total  volume  of  construction  work,  in  which  the  cost  of 
conduit  is  but  a  small  factor.  In  some  uses  conduit  must  be  installed  regardless 
of  price.  In  many  uses,  however,  some  of  the  products  which  compete  with 
conduit  may  be  installed  in  lieu  of  conduit  when  the  price  relationship  and 
relative  advantages  and  disadvantages  warrant.  A  correlation  of  price  changes 
with  total  sales  of  conduit,  expressed  in  terms  of  percentage  of  industry  capacity 
to  produce,  indicates  not  only  that  the  volume  of  conduit  sales  responds  to  price 
changes,  but  also  that  the  price  of  conduit  has  been  rigid  for  long  periods  in  the 
face  of  rapidly  decreasing  demand.  At  the  time  card  76  was  issued  in  March 
1937,  increasing  the  price  of  conduit  approximately  25  percent,  total  sales 
approximated  70  percent  of  the  industry  capacity  to  produce.  Following  this 
price  increase,  sales  decreased  rapidly  and  amounted  to  le.ss  than  25  percent  of 
industry  capacity  in  July  1938.  In  that  month  cards  77  and  78  were  is.sued,  the 
last  of  which  reduced  the  price  to  the  approximate  level  existing  before  card  76 
was  issued,  and  in  November  1938  card  79  made  a  further  reduction,  which  was 
canceled  by  card  80,  issued  in  December  1938.  Beginning  with  the  first  price 
reduction  in  July  1938,  sales  slowly  and  somewhat  irregularly  increased  to  about 
50  percent  of  plant  capacity  in  October  1939,  when  there  was  a  price  increase  by 
the  issuance  of  card  81,  and  this  increase  was  followed  by  a  sharp  decline  in 
sales  to  about  25  percent  of  plant  capacity  in  February  1940.     A  price  reduction 
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was  made  by  card  82  in  February  1940,  and  this  was  quickly  followed  by  an 
increase  in  sales  which  reached  about  (JO-  percent  of  industry  capacity  before  the 
end  of  1940. 

(e)  Not  all  of  the  respondent  conduit  sellers  distribute  conduit  on  a  national 
scale.  The  number  and,  in  part,  tlie  identity  of  the  conduit  sellers  whose  products 
are  available  in  any  given  section  of  the  country  vary  as  between  different  sec- 
tions. Similarly,  not  all  conduit  sellers  have  sales  representation  at  all  locations 
where  conduit  is  sold  and  the  number  and,  in  part,  the  identity  of  the  conduit 
sellers  whose  products  are  available  at  any  given  location  vary  as  between 
locations.  The  conduit  sellers  who  actually  distribute  their  products  in  sections 
and  at  locations  where  other  conduit  sellers  do  not  seek  to  make  sales  are  able 
to,  and  do,  there  maintain  the  basing-point,  delivered-price  fornuila  as  fully  and 
as  successfully  as  if  all  conduit  sellers  participated.  In  occasional  instances  in 
particular  localities  or  to  particular  purchasers  one  or  more  conduit  sellers, 
through  intent'  or  error,  quote  or  sell  conduit  at  prices  which  are  not  in  accord 
with  tlie  basing-point  delivered  prices  concurrently  offered  in  the  same  localities 
or  to  the  same  purchasers  by  other  conthiit  sellers.  In  such  situations,  when 
two  or  more  but  not  all  conduit  sellers  adhere  to  th?  formula  prices,  the  effects 
produced  by  such  adherence  are  similar  in  character  but  less  in  degree  than 
those  resulting  when  all  conduit  sellers  adhere  to  the  formula  prices. 

Paragraph  Seventeen'  :  (a  )  The  use  by  respondent  conduit  sellers  of  the  pricing 
formula  heretofore  described  requires  each  such  seller  to  discriminate  among 
purchasers  of  conduit  by  charging  some  mere  than  others  for  similar  goods,  not 
merely  in  the  sense  that  the  delivered  cost  to  one  purchaser  is  higher  than  to 
another  by  the  amount  of  the  difference  in  actual  delivery  costs,  but  through 
deliberately  varying  the  seller's  mill  nets  in  order  to  quote  prices  identical  with 
those  of  competitors  at  the  same  destinations  according  to  the  pattern  established 
by  the  formula. 

(b)  A  conduit  seller  whose  mill  is  not  located  at  a  basing  point  charges 
fictitious  delivery  costs  to  purchasers  located  in  his  home  town  and  at  all  other 
points  where  he  has  a  freight  advantage  as  compared  with  mills  located  at  the 
controlling  basing  point,  because  under  the  formula  generally  followed  his  quo- 
tations at  all  such  points  amount  to  the  sum  of  the  base  price  plus  the  delivery 
charge  factor  from  the  basing  point,  although  in  fact  the  actual  delivery  cost  is 
less  than  the  delivery  charge  factor  included  in  the  delivered  price.  On  such 
sales  the  seller's  mill  net  is  higher  than  the  base  price  by  the  amount  of  "phantom 
freight"  charged  the  purchaser.  For  example,  Laclede  Steel  quotes  prices  in  St. 
Louis  which  represent  the  sum  of  the  Pittsburgh  base  price  plus  the  delivery 
charge  factor  from  Pittsburgh  to  St.  Louis,  although  in  fact  the  conduit  is  pro- 
duced in  and  delivered  from  Alton,  Illinois,  a  few  miles  from  St.  Louis.  A 
similar  example  is  Walker  Brothers,  which  has  its  plant  at  Conshohocken,  Penn- 
sylvania, a  few  miles  from  Philadelphia.  This  company,  nevertheless,  quotes 
prices  in  Philadelphia  equivalent  to  tlie  sum  of  the  Pittsburgh  base  price  plus 
the  delivery  charge  factor  from  Pittsburgh.  In  one  large  transaction.  Walker 
Brothers  quoted  a  price  in  Philadeliihia  which  included  approximately  $25,000 
in  ]ihantom  freight.  In  each  such  quotation  the  seller  increases  his  mill  net  or 
real  price  by  the  exact  amount  necessary  to  produce  a  quotation  equivalent  to 
the  sum  of  the  controlling  base  price  plus  delivery  charge  factor  from  that  base 
to  the  particular  destination. 

On  the  other  hand,  the  conduit  seller  who  is  not  located  at  a  basing  point 
shrinks  his  mill  net  below  the  controlling  base  price  on  sales  at  destinations 
where  he  is  at  a  freight  disadvantage  as  compared  with  the  controlling  base. 
In  each  such  quotation  the  shrinkage  of  the  mill  net,  or  real  price,  is  the  exact 
amount  necessary  to  produce  a  quotation  equivalent  to  the  sum  of  the  con- 
trolling base  price  plus  the  delivery  charge  factor  from  that  base  to  the  particular 
destination. 

(c)  In  the  case  of  a  seller  whose  plant  is  located  at  a  basing  point,  his  quota- 
tions at  all  destinations  controlled  by  that  base  are  the  sum  of  the  base  price 
jilus  delivery  charge  factor  fi-om  that  base  to  the  particular  destination.  How- 
ever, when  such  a  seller  quotes  at  destinations  controlled  by  another  base,  he 
shrinks  his  mill  net  or  real  price  by  the  exact  amount  necessary  to  produce  at 
any  such  destination  a  quotation  equal  to  the  sum  of  the  controlling  base  price 
plus  delivery  charge  factor  from  that  base. 
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(d)  In  effect,  this  pricing  pattern  amounts  to  each  seller  inviting  other  sellers 
to  share  in  the  available  business  in  his  freight-advantage  territory  in  return 
for  the  privilege  of  sharing  in  the  available  business  in  the  freight-advantage 
territory  of  other  sellers.  It  thus  promotes  the  cross-shipping  of  conduit  with  the 
attendant  costs,  without  tending  to  increase  the  total  consumption  of  conduit. 
It  requires  the  maintenance  of  a  higher  price  level  than  would  otherwise  be 
necessary,  in  order  that  each  seller  may  secure  an  additional  margin  on  some 
sales  to  counterbalance  the  lower  mill  nets  recovered  on  other  sales,  or,  in  other 
words,  to  permit  sellers  to  distribute  conduit,  a  heavy  commodity  upon  which 
freight  charges  are  substantial,  upon  a  national  scale.  By  denying  to  some 
purchasers  the  advantages  of  their  location  with  respect  to  points  at  which 
conduit  is  produced,  sellers  are  enabled  to  subsidize  their  own  sales  to  other 
purchasers  who  are  not  so  favorably  located. 

(e)  Under  the  conditions  which  have  existed  in  the  industry  each  conduit 
•seller  has  necessarily  known  that  the  other  conduit  sellers  used  the  basing-point 
•  delivered-price  system  in  the  sale  and  distribution  of  conduit.  Aside  from  the 
conditions  which  have  existed,  it  is  inevitable  that  the  use  of  such  system  by 
any  conduit  seller  in  quoting  prices  on  conduit  would  come  to  the  knowledge, 
of  the  other  conduit  sellers  through  ordinary  trade  channels.  As  a  practical 
matter,  it  would  be  impossible  for  one  conduit  seller  to  quote  prices  in  accord- 
ance with  the  basing-point,  delivered-price  system  and  conceal  that  fact  from 
the  other  conduit  sellers. 

Paragraph  Eighteen:  (a)  In  addition  to  knowledge  of  the  us6  of  the  basing- 
point,  delivered-price  formula  by  others,  each  conduit  seller  knows  that  by  its 
use  each  will  be  able  to  quote  a  price  at  any  given  destination  identical  with 
the  prices  quoted  by  others  pursuant  to  such  formula,  and  thus  all  users  of  the 
formula  will  be  enabled  to  present  to  a  prospective  purchaser  a  condition  of 
matched  prices  in  which  such  purchaser  is  isolated  and  deprived  of  any  choice 
on  the  basis  of  price.  Respondent  conduit  sellers  assert  that  in  matching  price 
quotations  with  other  sellers  at  any  given  destination  they  are  "meeting  com- 
petition." In  order  to  produce  such  matched  prices  sellers  must,  at  numerous 
destinations,  increase  their  mill  nets  or  real  prices  and  at  numerous  destinations 
concurrently  reduce  their  mill  nets.  Such  systematic  price  variations  according 
to  the  pattern  described  do  not  represent  competition  in  the  ordinary  meaning 
of  that  term.  Each  participant  in  the  use  of  this  pricing  fornuda  consciously 
intends  that  no  attempt  be  made  to  exclude  any  seller  from  the  natural  freight- 
advantage  territory  of  another  and  by  the  use  of  the  formula  in  effect  invites 
others  to  share  the  available  business  in  his  natural  market  in  return  for  a 
reciprocal  invitation. 

(b)  Respondents'  basing-point,  delivered-price  formula  is  a  pricing  system 
recognized  by  economists  as  a  controlled  price  or  monopolistic  price  system  and 
does  not  in  its  operation  or  results  conform  to  the  recognized  economic  principles 
which  indicate  the  existence  of  free  or  effective  competition.  One  of  the  char- 
acteristics of  effective  competition  is  that  prices  readily  respond  to  chnnging  con- 
ditions of  supply  and  demand,  whereas  resiiondents'  system  has  produced  a  high 
degree  of  price  rigidity  and  at  times  prices  have  even  moved  contrary  to  what 
would  be  expected  in  a  market  amemble  to  the  law  of  supply  and  demand.  The 
use  of  the  pricing  formula  produces  a  condition  of  mutual  dumping  inconsistent 
with  the  existence  of  effective  competition.  The  systematic  pattern  of  disciMm- 
inations  among  purchasers  of  conduit  would  not  exist  concurrently  with  effective 
competition  and  the  use  of  a  fornnda  which  produces  a  condition  of  matched 
delivered-price  quotations  indicates  the  absence  of  fffective  competition. 
^  (c)  The  economic  principle  that  in  a  truly  competitive  market  the  unit  price 
of  a  homogenous  commodity  tends  to  become  approximately  uniform  does  not 
serve  to  explain  the  results  of  the  use  of  respondents'  pricing  formula.  The  tend- 
ency toward  price  uniformity  in  a  free  market  results  from  the  fact  that  in  the 
purchase  and  sale  of  units  of  a  homogenous  connnodity  in  such  market,  sellers 
are  indifferent  as  to  whose  money  they  get  for  their  commodity  and  buyers  are 
indifferent  as  to  whose  commodity  they  get  for  their  money.  The  systematic 
differences  in  mill  nets  accepted  by  respondent  conduit  sellers  violate  the  i)rinci- 
ple  of  indifference.  It  is  also  true  that  the  law  of  uniform  price  is  limited  in  its 
application  to  prices  which  eventuate  from  actual  sales  and  has  no  application  to 
.and  cannot  explain  uniformity  of  price  quotations. 
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Paragraph  Ninetekn  :  (a)  Pursuant  to  Cnunt  I  of  the  complaint  horpin,  the 
Commission  concludes  from  the  evidence  of  record,  and  therefore  finds,  that  the 
capacity,  tendency,  and  effect  of  the  combination  and  conspiracy  maintained 
by  tlie  respondents  named  therein  in  the  manner  aforesaid,  and  the  acts  and 
practices  perfonned  tliereunder  and  in  connection  tlierewitli  l)y  said  respondents 
as  set  out  lierein,  has  been,  and  is,  to  hinder,  lessen,  restrain,  and  suppress  compe- 
tition in  the  sale  and  distribution  of  conduit  in,  among,  and  between  the  several 
States  of  the  United  States ;  to  deprive  purchasers  of  conduit  of  the  benefits  of 
competition  in  price  :  to  maintain  artificial  and  monopolistic  methods  and  pi'ices  in 
the  sale  and  distribution  of  conduit;  to  prepare  and  maintain  common  rate  fac- 
tors and  common  delivery  charge  factors  or  "freight  adlers"  used  and  useful 
in  determining  and  establishing  price  quotations  and  prices  for  conduit ;  to  classify 
purchasers  of  conduit  and  determine  the  treatment  to  be  accorded  them ;  to 
establish  and  maintain  uniform  discounts,  terms,  and  conditions  of  sale;  to  de- 
termine and  control  the  use  of  warehouses  in  the  distribution  of  conduit ;  to  pre- 
pare, adopt,  and  use  for  the  purpose  of  aiding'in  price  maintenance  and  control, 
uniform  contracts  for  distributors  and  for  contractors  buying  for  specific  proj- 
ects, and  to  enforce  the  terms  of  such  contracts  through  investigations  and  reports 
thereon  ;  to  support  and  maintain  their  price  structure  through  the  conduct  of  in- 
vestigations of  sales  and  offers  to  sell,  and  the  circulation  of  reports  thereon ; 
and  otherwise  to  maintain  and  promote  the  purposes  of  their  combination  and 
conspiracy  to  hinder,  lessen,  and  restrain  competition  in  the  sale  and  distribu- 
tion of  conduit. 

(b)  Pursuant  to  Count  II  of  the  complaint  herein,  the  Commission  concludes 
from  the  evjdence  of  record,  and  therefore  finds,  that  the  capacity,  tendency, 
and  effect  of  the  use  by  each  respondent  named  therein  of  the  basing-point 
delivered-price  formula  to  determine  price  quotations  and  prices  which  will  be 
made  to  conduit  purchasers  at  any  given  destination  concurrently  with  similar 
use  of  the  same  pricing  formula  by  other  of  the  said  respondents  has  been,  and 
is,  to  hinder,  lessen,  and  restrain  competition  in  price  in  the  sale  and  distribu- 
tion of  conduit;  to  deprive  purchasers  of  the  benefits  of  competition  in  price; 
to  unfairly  discriminate  among  purchasers ;  and  to  create  in  each  of  said  re- 
sjwndents  a  dangerous  tendency  toward  a  monopolistic  control  over  j)rice  in  the 
sale  and  distribution  of  conduit. 

CONCLUSION 

The  aforesaid  acts  and  practices  of  re.spondents  constitute  unfair  methods  of 
competition  in  commerce  within  the  intent  and  meaning  of  Section  5  of  the  Federal 
Trade  Commission  Act. 

By  the  Commission. 

[seal]  R.  E.  Freer,  Chairman. 

Dated  this  6th  day  of  June  A.  D.,  1944. 

Attest : 

Otis  B.  Johnson,  Secretary. 


85257—46 31 


474  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

United  States  of  Amekica  Before  Federal  Trade  Commission 

At  a  regular  session  of  the  Federal  Trade  Comuiission,  held  at  its  office  in  the 
city  of  Washington,  D.  C,  on  the  6th  day  of  June,  A.  D.  1944 

Commissioners  :  Robert  E.  Freer,  Chairman  ;  Garland  S.  Ferguson  ;  Charles  H. 
March  ;  Ewin  L.  Davis  ;  Williiim  A.  Ayres. 

Docket  No.  4452 

In  the  Matter  of  Rigid  Steel  Conduit  Association,  an  Unincorporated  Asso 
ciaTion  ;  Its  Officers  :  Herbert  S.  Blake,  President  ;  Lawrence  R.  Quinn, 
Treasurer;  Paul  Weiss,  Assistant  Treasurer;  Robert  S.  Booth,  Executive 
Secretary  ;  Its  Board  of  Directors  :  I.  A.  Bennett,  Chairman  ;  J.  M.  Barton, 
H.  G.  MouRow.  Lawrence  R.  Quinn.  H.  S.  Walkicr,  A.  E.  Newman  ;  and  Its 
Members  :  Central  Tltbe  Company,  Clayton  IMark  &  Company,  Cohoes  Roll- 
ing ^liix  Company,  Enameled  Metals  Company,  Fretz-^NIoon  Tube  Company, 
Inc..  GarLxVNd  Manufacturing  Company.  General  Electric  Company.  Laclede 
Stf-ex  Company.  Laclede  Tube  Company.  National  Electric  Products  Corpo- 
ration. Steelduct  Company.  Triangle  Conduit  &  Cable  Company,  Inc.,  Walker 
Brothers,  Youngstown  Sheet  and  Tube  Company,  Corporations,  Individ- 
ually and  as  Representative  of  the  INIembees  of  the  Rigid  Steel  Conduit 
Association  ;  General  Electric  Supply  Corporation,  Spang  Chalfant,  Inc., 
Si'EEL  AND  Tubes,  Inc.,  Republic  Steel  Corporation.  The  M.  B.  Austin  Com- 
pany. George  L.  Hatheway,  Rbgina  G.  Hatheway.  Katherine  R.  Hatheway, 
AND  Jane  Hatheway,  Partners,  Trading  as  Clifton  Conduit  Company; 
Charli:s  Donley  ;  Fr-t^nk  C  Hodkinson  ;  Organization  Service  Corporation, 
a  Corporation,  and  Its  Officers  :  Herbert  S.  Blake,  President,  Herbert  S. 
Blake.  Jr.,  Vice  President.  N.  Myles  Brown,  Vice  President,  Thomas  B. 
Jordan.  Vice  President,  Paul  Weiss.  Treasurfji.  C.  C.  Gregory.  Secretary, 
Individually  and  as  REPRESENTATivTis  of  the  Organization  Service  Corpora- 
tion ;  The  National  Electrical  Wholesalers  Association,  an  Unincorpo- 
rated Association,  Its  Officers  :  J.  G.  Johannesen,  Chairman,  D.  L.  Fife, 
Vice  Chairman,  Ai-Fred  Byers,  Secretary  ;  the  Members  of  its  Conduit  Com- 
mittee ;  D.  L.  Fife,  W.  S.  Blue,  W.  J.  Drury,  A.  H.  Kahn.  C.  H.  McCullough. 
H.  E.  Rasmussen.  H.  O.  Smith.  L.  E.  Latham.  F.  R.  Eiseman,  AV.  R.  Kiefb21. 
H.  B.  Tompkins.  A.  L.  Hallstrom.  A.  S.  Riechman.  D.  M.  Smith  ;  and  Its 
Members  :  Gener.\l  Electric  Supply  Corporation.  E.  B.  Latham  &  Company, 
Fife  Electric  Supply  Company,  Columbian  Electrical  Company,  Graybar 
Electric  Company,  Inc..  W.  T.  McCollough  Electric  Company,  Peerless 
Electric  Sltpply  Company.  The  Hardware  and  Supply  Company.  Rb\'Ere 
Electric  Company,  Kieter  Electrical  Supply  Company,  .XVestinghouse  Elec- 
tric Supply  Company.  F.  D.  Lawrence  Electric  Company.  The  C.  S.  Mersich 
AND  Company.  Individually  and  as  Representative  of  All  the  Members  of 
The  National  Electrical  Wholesalers  Association 

ORDER  to  CE.\SE  AND  DESIST 

This  proceeding  having  been  lieard  by  the  Federal  Trade  Commission  upon  the 
complaint  of  the  Commission,  the  answers  of  respondents,  testimony,  and  other 
evidence  in  support  of  aud  in  opposition  to  the  allegations  of  said  complaint  taken 
before  an  examiner  of  the  Commission  theretofore  duly  designated  by  it,  report 
of  the  trial  examiner  and  exceptions  thereto,  briefs  in  support  of  the  complaint 
and  in  opposition  thereto,  and  oral  arguments  of  counsel,  and  the  Commission 
having  made  its  findings  as  to  the  facts  and  its  conclusion  that  said  respondents 
have  violated  the  provisions  of  the  Federal  Trade  Commission  .\ct : 

It  is  ordeked  that  respondent  Rigid  Steel  Conduit  Association,  an  unincor- 
porated voluntary  association,  its  officers,  directors,  representatives,  agents,  and 
employees,  the  corporate  respondents  Clayton  IMark  &  Company,  Cohoes  Rolling 
Mill  Company.  Enameled  Metals  Company.  Fretz-Mooii  Tube  Company.  Inc., 
General  Electric  Company,  Laclede  Steel  Company.  National  Electric  Products 
Corporation.  Steelduct  Company,  Triangle  Conduit  &  Cable  Company,  Inc..  Walker 
Brother.s  Youngstown  Sheet  and  Tube  Company.  Republic  Steel  Corporation, 
M.  B.  Austin  Company,  their  respective  officers,  representatives,  agents,  and  em- 
ployees, in  or  in  connection  with  the  offering  for  sale,  sale,  and  distribution  of 
rigid  steel  conduit  in  commerce,  as  "commerce"  is  defined  in  the  Federal  Trade 
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Commission  Act,  do  forthwith  cease  and  desist  from  entering  into,  continuing, 
cooperating  in,  or  carrying  out  any  planned  common  course  of  action,  understand- 
ing, agreement,  combination,  or  conspiracy  between  any  two  or  more  of  said  re- 
spondents, or  between  any  one  or  more  of  said  resipondents  and  others  not  parties 
hereto,  to  do  or  perform  any  of  the  following  things : 

1.  Quoting  or  selling  rigid  steel  conduit  at  prices  calculated  or  determined 
pursuant  to  or  in  accordance  with  the  basing-point,  delivered-price  system : 
or  quoting  or  selling  rigid  steel  conduit  at  prices  calculated  or  determined 
pursuant  to  or  in  accordance  with  any  other  plan,  system,  or  formula  which 
produces  identical  price  quotations  or  prices  for  rigid  steel  conduit  by  re- 
spondents using  such  plan,  system,  or  formula  at  points  of  quotation  or  sale, 
or  to  particular  purchasers,  or  which  prevents  purchasers  from  finding  any 
advantage  in  price  in  dealing  with  one  or  more  of  the  respondents  as  against 
any  of  the  other  respondents. 

2.  Establishing,  fixing,  or  maintaining  prices,  terms,  or  conditions  of  sale 
for  rigid  steel  conduit,  or  adhering  to  any  prices,  terms,  or  conditions  of  sale 
so  fixed  or  maintained. 

3.  Collecting,  compiling,  circulating,  or  exchanging  information  concerning 
common-carrier  transportation  charges  used  or  to  be  used  as  a  factor  in  com- 
puting the  price  of  rigid  steel  conduit :  or  using,  directly  or  indirectly,  any 
such  information  so  collected,  compiled,  or  received  as  a  factor  in  computing 
the  price  of  rigid  steel  conduit. 

4.  Collecting,  compiling,  circulating,  or  exchanging  "freight  adders,"  de- 
livei-y  charge  booklets,  or  other  information  concerning  delivery  charges  on 
rigid  steel  conduit  used  or  to  be  used  as  a  factor  in  computing  the  price  of 
such  conduit ;  or  using,  directly  or  indirectl.v,  any  such  information  so  col- 
lected, compiled,  or  received  as  a  factor  in  computing  the  price  of  rigid  steel 
conduit. 

ry.  Circulating  or  exchanging  information  concerning  the  classification 
granted  or  to  be  granted  to  any  specific  purchaser  of  rigid  steel  conduit ; 
or  determining  upon  any  basis  for  the  selection  or  classification  of  customers, 
or  using  any  basis  so  determined  for  selecting  or  classifying  customers. 

6.  Determining  upon  the  location,  establisliment,  maintenance,  or  discon- 
tinuance of  warehouses  or  other  places  for  the  stocking  of  supplies  of  rigid 
steel  conduit. 

7.  Formulating  or  adopting  consigned  stock,  specific  building,  or  any  other 
forms  of  contracts  or  agreements  concerning  the  sale  or  distribution  of  rigid 
steel  conduit,  or  using  any  contracts  or  agreements  so  formulated  or  adopted, 
for  the  purpose  or  with  the  effect  of  aiding  or  assisting  in  arriving  at  or 
maintaining  uniform  prices,  terms,  or  conditions  in  the  sale  or  distribution 
of  such  conduit. 

8.  Directly  or  indirectly  investigating  or  checking  the  prices,  quantities, 
terms,  or  conditions  of  any  sale  or  offer  to  sell  rigid  steel  conduit  to  any 
buyer  or  prospective  buyer  for  the  purpose  or  with  the  effect  of  aiding  or 
assisting  in  maintaining  uniform  prices,  terms,  or  conditions  in  the  sale  of 
such  conduit. 

9.  Doing  or  causing  any  of  the  things  forbidded  in  the  preceding  para- 
graphs of  this  order  to  be  done  through  respondents  Charles  Donley,  Herbert 
S.  Blake,  Organization  Service  Corporation,  or  any  other  individual,  corpo- 
ration, or  organization. 

It  is  EXTiTHEE  ORDEPED  that  respondent  Charles  Donley,  an  individual,  his  repre- 
sentatives, agents,  and  employees,  do  forthwith  cease  and  desist  from  knowingly, 
advising,  assisting,  or  cooperating  with  the  aforesaid  respondents,  or  any  of  them, 
in  doing  any  of  the  things  forbidden  by  paragraph  numbered  3  above. 

It  is  further  ordereh)  that  respondent  Herbert  S.  Blake,  an  individual,  his  rep- 
resentatives, agents,  and  employees,  and  respondent  Organization  Service  Corpo- 
ration, a  corporation,  its  cflBcers,  representatives,  agents,  and  employees,  do  forth- 
with cease  and  desist  from  advising,  aiding,  assisting,  or  directing  the  aforesaid 
respondents  in  any  manner  in  doing  any  of  the  things  forbidden  by  paragraphs 
numbered  1  to  8,  inclusive,  of  this  order. 

It  is  further  ordered  that  respondent  The  National  Electrical  Wholesalers 
Association,  an  unincorporated  association,  its  officers  and  members,  the  officers 
and  members  of  its  conduit  committee,  and  resixjndents  General  Electric  Supply 
Corporation,  a  corporation,  E.  B.  Latham  &  Company,  a  corporation,  Graybar 
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Electric  Company,  Iiic ,  a  coriwration,  Revere  Electric  Supply  Company,  a  cor- 
poration, Kiefer  Electric  Supply  Company,  a  corporation,  Westinghouse  Electric 
Supply  Company,  a  corporation,  Fife  Electric  Supply  Company,  Columbian  Elec- 
trical Company,  W.  T.  McCuUough  Electric  Company,  Peerless  Electric  Supply 
ompany.  The  Hardware  and  Supply  Company,  F.  D.  Lawrence  Electric  Company, 
and  The  C.  S.  Mersick  and  Company,  individually  and  as  such  members,  their 
respective  officers,  representatives,  agents,  and  employees,  do  forthwith  cease  and 
desist  from  aiding,  assisting,  or  cooperating  in  any  manner  with  the  respondents 
subject  to  the  provisions  of  paragraphs  numbered  1  to  8,  inclusive,  of  this  order, 
or  any  of  them,  in  doing  any  of  the  things  forbidden  in  said  paragraphs. 

It  is  fukthek  orde^red  that  each  of  tlie  corporate  respondents  Clayton  Mark  & 
Company,  Cohoes  Rolling  Mill  Company,  Enameled  Metals  Company,  Fretz-Moon 
Tube  Company,  Inc.,  General  Electric  Company,  Laclede  Steel  Company,  National 
Electric  Products  orporation,  Steelduct  Company,  Triangle  Conduit  &  Cable  Com- 
pany, Inc.,  Walker  Brothers,  Youngstown  Sheet  and  Tube  Company,  Spang 
Chalfant,  Inc.,  Republic  Steel  Company,  and  M.  B.  Austin  Company,  their  respec- 
tive officers,  representatives,  agents,  and  employees,  and  respondents  George  L. 
Hatheway,  Regina  G.  Hatheway,  Katherine  R.  Hatheway,  and  Jane  Hatheway, 
copartners  trading  as  Clifton  Conduit  Company,  their  representatives,  agents, 
and  employees,  in  or  in  connection  with  the  offering  for  sale,  sale,  and  distribution 
of  rigid  steel  conduit  in  commerce,  as  "commerce"  is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and  desist  from  doing  any  of  the  following 
things  for  the  purpose  or  with  the  effect  of  systematically  matching  delivered- 
price  quotations  with  other  of  said  respondents  or  producing  the  equivalent  of 
such  matched  delivered  prices  through  systematic  discriminations  in  the  mill  nets 
received  on  sales  to  different  purchasers : 

(a)  Quoting  or  selling  rigid  steel  conduit  at  prices  calculated  or  determined 
pursuant  to,  or  in  accordance  with,  the  basing-point,  delivered-price  system. 

(b)  Quoting  or  selling  rigid  steel  conduit  at  delivered  prices  calculated 
as,  or  systematically  equivalent  to,  the  sum  of  the  price  in  effect  at,  plus  a 
transportation  charge  factor  from,  any  point  other  than  the  actual  shipping 
point. 

(c)  Quoting  or  selling  rigid  steel  conduit  at  delivered  prices  which  syste- 
matically reflect  the  inclusion  of  a  transportation  factor  greater  or  less  than 
the  actual  cost  of  transportation  from  point  of  shipment  to  destination. 

(d)  Discriminating  among  purchasers  by  quoting  or  selling  rigid  steel 
conduit  at  prices  which  systematically  differ  in  terms  of  mill  nets  according 
to  the  location  of  purchasers,  and  which  mill  nets,  plus  common  carrier 
transportation  charges  to  the  respective  locations  of  such  purchasers,  pro- 
duce delivered  costs  identical  with  those  to  such  pvirchasers  from  differently 
located  respondents. 

It  is  further  ORDE:r,BD  that,  for  reasons  appearing  in  the  findings  as  to  the 
facts,  the  complaint  herein  be,  and  the  same  hereby  is,  dismissed  as  to  Central 
Tube  Company,  Garland  Manufacturing  Company,  Laclede  Tube  Company  (Mis- 
souri), Steel  and  Tubes,  Inc.,  and  F.  C.  Hotlkinson ;  that  Coimt  I  of  the  complaint 
be,  and  the  same  hereby  is,  dismissed  as  to  respondents  George  L.  Hatheway, 
Regina  G.  Hatheway,  Katherine  R.  Hatheway,  and  Jane  Hatheway,  copartners 
trading  as  Clifton  Conduit  Company,  and  respondent  Spang  Chalfant,  Inc. ;  and 
that  Count  II  of  the  complaint  be,  and  the  same  hereby  is,  dismissed  as  td  re- 
sp<indent  General  Electric  Supply  Corporation. 

It  is  FURTHB3R  ORDESRED  that  the  respondents  shall,  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with  the  Commission  a  report  in  writing  set- 
ting forth  in  detail  the  manner  and  form  in  which  they  have  complied  with  this 
order. 

By  the  Commission. 

[se:ai,]  Otis  B.  Johnson,  Secretary. 

Mr.  Davis.  There  was  criticism  submitted  that  the  Commission  does 
not  render  written  opinions. 

I  submit  that  the  findings  of  facts,  which  the  Commission  is  re- 
quired to  submit,  it  must  always  submit  a  findino;  of  facts  which  will 
support  any  order  that  it  gives,  and  if  it  does  not,  it  would  be  reversed 
for  that  alone,  which  is  unlike  a  court.  A  court  can  render  a  decision 
without  rendering  any  opinion  if  it  wants  to,  but  neither  the  Com- 
mission nor  any  other  administrative  body  can ;  they  must  set  out  the 
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facts,  call  it  a  finding  of  facts,  but  I  submit  that  the  findings  of 
facts  in  these  cases  are  fuller  and  more  illuminating  than  any  opinion 
you  ever  see  rendered  by  a  court  with  few  exceptions. 

If  they  want  to  find  out  what  case  decisions  are  involved,  if  they 
will  just  go  back  a  step  and  read  the  briefs  filed  on  both  sides  by  the 
lawyers  who  cite  the  decisions  upon  which  they  rely 

Mr.  Reece.  When  did  the  Commisison  stop  writing  opinions? 

Mr.  Davis.  Well,  the  Commission  except  from  time  to  time  has  not 
written  any  opinions  since  I  have  been  on  the  Commission,  but  they 
do  write  the  findings  of  facts,  which  is  as  illuminating  as  can  be, 
and  most  of  these  lawj'ers  do  not  need  it,  so  far  as  that  is  concerned, 
but  if  they  do  want  to  study  the  law  farther,  if  they  will  look  in  the 
briefs,  they  can  find  all  of  the  decisions  that  either  side  has  relied 
upon  in  that  particular  case. 

Air.  Reece.  You  are  familiar  with  the  recommendation  of  the 
Attorney  GeneraFs  Committee  which  recommended  that  written 
opinions  be  rendered. 

On  what  did  they  base  that  conclusion,  or  do  vou  have  knowledge 
of  that  ?  ^ 

Mr.  Davis.  It  has  been  so  long  since  I  read  that  I  would  not  under- 
take to  state.     That  was  years  and  years  ago. 

Mr.  Reece.  As  I  see  it,  the  difference  between  the  statement  of 
fact  to  which  you  refer  and  the  written  opinion  is  this,  a  written 
opinion  gives  the  basis  for  the  decision  and  analysis  of  the  reasoning 
that  led  to  the  conclusion,  whereas  a  statement  of  fact,  an  example 
of  which  you  had  here,  may  embrace  a  hundred  or  hundreds  of  pages 
becoming  all-inclusive  with  reference  to  the  facts  before  the  Com- 
mission which  makes  it  difficult  for  an  attorney,  by  reading  it,  to 
ascertain  with  any  very  great  definiteness  the  deciding  facts  which 
enabled  the  Commission  to  reach  a  decision. 

In  reaching  a  decision,  I  hardly  assume  that  the  Commission  gave 
the  same  weight  to  all  of  the  facts  enumerated  in  a  statement  con- 
sisting of  hundreds  of  pages. 

It  is  because  of  that  fact  that  the  attorneys  would  prefer  to  have 
written  opinions. 

I  assume  that  there  was  some  logical,  or  at  least  presumably  logical, 
basis  for  the  Attorney  General's  Committee  to  recommend  that  written 
opinions  be  rendered  . 

Mr.  Davis.  Do  you  know  anybody  that  has  adopted  that  recom- 
mendation of  the  Attorney  General  ? 

]Mr.  Reece.  I  do  not  have  knowledge  of  that. 

Mr.  Davis.  Neither  do  we. 

Mr,  Kelley.  I  would  like  to  clear  up  this  a  little.  I  would  like 
to  get  the  facts  clearer  to  you.  It  depends  upon  the  type  and  the 
character  of  the  case. 

A  month  ago,  2  months  ago.  the  Commission  issued  a  finding  in 
a  very  important  case  involving  price  discrimination  in  the  Detroit 
area  under  the  Robinson-Patman  Act  against  the  Standard  Oil  Co. 
of  Indiana.  We  are  negotiating  with  the  company  now  and  I  think 
there  is  an  argument  next  week  on  the  question  of  a  modified  order. 

The  findings  in  that  case  set  out  very  clearly  what  you  would  call 
an  opinion  and  the  theoiy  of  the  case,  very,  very  extensively. 

I  refer  you  to  the  case  against  the  Staley  and  the  Corn  Products 
companies   involving  a  basing  point.     The  findings  in  those  cases 
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in  detail  and  elaborately  set  out  more  than  what  you  would  call  a 
court  opinion. 

I  refer  you  to  the  every  extensive  findings  in  the  Cement  case,  much, 
much  more  exact  and  longer  than  the  court  will  take  when  it  writes 
its  opinion. 

The  theories  as  well  as  all  of  the  detailed  facts  are  not  only  analyzed, 
but  the  whole  theory  of  the  law. 

About  3  months  ago,  the  Commission  had  a  peculiar  case  under  the 
Robinson-Patman  Act  against  a  cosmetic  house  in  New  York  in- 
volving hidden  demonstrators.     It  was  a  very  elaborate  finding. 

One  of  the  business  houses,  a  department  store  in  the  southwest, 
was  injured  by  that  discrimination  in  the  Arden  case,  sued  the  Arden 
company  for  threefold  damages  under  the  Sherman  law  in  a  private 
suit.  They  won  the  case.  I  think  it  is  now  in  the  Supreme  Court  of 
the  United  States.  And  the  District  Judge,  in  that  case,  commented 
very  extensively  on  the  Commission''s  finding  and  quoted  at  length 
in  his  opinion  from  the  Commission's  decision,  and  in  fact,  the  Judge, 
I  think,  was  very  much  enlightened  in  that  very  technical  matter  on 
account  of  the  Commission's  opinion  in  its  findings. 

I  could  refer  you  to  the  Commission's  cases  against  the  Rigid  Steel 
Conduit  Co.,  against  the  people  involved  in  selling  cable,  the  General 
Electric  Co.  These  cases  have  all  gone  to  the  courts.  The  milk-  and 
ice-cream-can  industry,  the  blueprint-paper  industry,  and  a  great  mul- 
titude of  them,  where  the  findings  are  very  elaborate,  much  more 
elaborate  in  the  sense  of  a  legal  opinion  than  you  will  find  in  a  judicial 
decision,  including  the  two  recent  cases  involving  the  momentous  ques- 
tion of  basing  point  in  discriminations  flowing  from  the  basing  point. 

These  cases  represent  whole  industries  and  the  most  very  important 
public  questions  before  the  courts  in  generations,  very  technical  mat- 
ters, matters  that  have  never  been  passed  upon  by  the  judiciar}^  like 
the  questions  that  were  involved  in  the  Corn  Products  case  and  the 
Staley  case,  the  case  against  the  U.  S.  Steel  Corp.  involving  identical 
prices  through  a  formula,  a  basing  point,  and  the  case  that  we  had  in 
Chicago  that  is  coming  up  on  a  tremendous  record  involving  identical 
things  through  the  use  of  the  basing-point  formula. 

Those  are  the  cases  in  which  you  need  opinions,  and  those  are  the 
kind  of  cases  in  which  the  Commission  is  giving  opinions. 

Wlien  John  Jones  represents  a  product  as  containing  silk  when  it  is 
made  out  of  cotton,  and  when  a  patent-medicine  concern  advertises 
falsely,  and  you  set  forth  the  facts  that  you  find  by  the  evidence  and 
put  it  into  the  finding  what  is  false,  you  do  not  need  an  opinion. 

Mr.  Reece.  What  harm  would  be  rendered  by  writing  an  opinion 
in  any  of  those  cases  ? 

Mr.  Kelley.  About  the  only  opinion  you  would  have  would  be  to 
repeat  the  findings  that  John  Jones  represented  so  and  so,  state  that 
truth  is  that  that  statement  was  false,  and  add  that  a  statement  that 
was  false  and  circulated  in  interstate  commerce  that  has  the  capacity 
of  injuring  the  people  is  unlawful,  period.  You  do  not  need  those 
kinds  of  opinions.    The  findings  speak  for  themselves. 

Mr.  Davis.  I  will  answer  you. 

The  Federal  Trade  Commission,  like  nearly  all  other  agencies,  is 
not  able  to  handle  all  of  the  cases  that  it  could  handle  if  it  had  more 
funds  and  a  larger  staff. 
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I  think  we  do  a  good  job  with  what  we  have.  We  have  jurisdiction 
over  five  different  acts  and  we  have  less  funds  than  we  did  just  a  few 
years  ago.  I  do  not  remember  just  how  it  is  now,  but  if  you  recall,  a 
few  years  ago,  it  was  stated  at  a  committee  here  that  this  Com- 
mission, for  all  of  its  activities,  had  $400,000  less  appropriations 
than  the  Food  and  Drug  Administration  had  on  food  and  drug  and 
devices  alone. 

The  harder  you  make  it,  the  more  you  require,  the  more  difficult 
it  is  going  to  be  to  protect  the  public  interest  and  stop  these  things 
that  a  congressional  act  says  we  shall  do.  We  are  directed  to  stop 
these  things.  We  are  simply  doing  the  best  we  can  to  do  it,  but  if 
Congress  is  going  to  depart  from  its  position,  when  it  enacted  the 
J  ederal  Trade  Commission  Act  and  when  it  enacted  the  Wheeler-Lea 
Act,  to  consider  the  public  interest,  and  not  a  small  fringe  of  false 
advertisers  and  price  fixers,  and  so  on,  why,  it  is  going  to  be  still 
harder. 

Mr.  Chairman,  did  I  understand  tliat  I  was  permitted  to  introduce 
in  the  record  the  House  and  Senate  reports  on  the  Wheeler-Lea  x\.ct? 

Mr.  Sadowski.  I  think  they  ought  to  go  in. 

Mr.  Davis.  Because  this  bill  is,  with  the  exception  of  the  first  pro- 
vision, an  attack  on  the  Wheeler-Lea  Act,  which  it  was  stated  by 
Chairman  Lea  and  by  Congressman  Reece  and  various  others,  was 
passed  for  the  purpose  of  strengthening  the  hand  of  the  Federal  Trade 
Commission  in  order  that  it  could  better  protect  the  public  interest 
and  the  public  health.  That  was  the  position  that  was  considered 
then,  not  to  try  to  get  it  so  easy  that  anybody  could  continue  any  sort 
of  false  advertising  that  they  wanted  without  regard  to  how  many 
people  it  killed  or  injured. 

(The  Senate  and  House  reports  referred  to  are  as  follows:) 

[S.  Rept.  No.  170.5,  74th  Cong.,  2d  sess.] 
Amendments  to  Federal  Trade  Commission  Act 

The  Comniittee  on  Interstate  Conunerce,  to  whom  was  referred  the  bill  ( S.  3744) 
to  amend  sections  4,  5,  6,  and  !)  of  the  Federal  Trade  Commission  Act,  having 
considered  the  same,  report  the  bill  back  to  the  Senate,  with  an  amendment, 
with  the  recommendation  that  the  bill,  as  amended,  do  pass. 

Considerable  press  comment  and  nnmerims  letters  from  chambers  of  com- 
merce and  the  like  have  been  provoked  by  a  misunderstanding  of  the  nature  of 
the  proposed  legislation.  It  has  been  charged  that  this  is  an  attempt  to  make 
the  Federal  Trade  Commission  an  inquisitorial  body  and  invest  it  with  uiUimited 
police  powers.  This  is  very  inaccurate  and  misleading.  It  was  pointed  out  in 
the  public  hearings  which  your  committee  held  on  the  bill  that  many  of  the  ob- 
jections which  were  being  raised  were  to  portions  of  the  Federal  Trade  Act 
which  have  been  a  part  of  the  law  for  over  20  yeai's. 

A  brief  explanation  of  the  nature  of  the  functions  of  the  Federal  Ti'ade  Com- 
mission will  be  helpful  to  the  consideration  of  the  amendments  under  this  bill. 

Under  .section  5,  unfair  methods  of  competition  are  declared  unlawful,  and 
upon  complaint  the  Commission  is  empowered  to  investigate  and  to  call  the  parties 
before  it  for  a  hearing  on  the  complaint.  The  Commission  then  either  dismissea 
the  complaint,  or  issues  an  order  against  the  respondent  to  cease  and  desist  from 
the  specific  trade  practice  which  the  Commission  finds  to  be  an  unfair  method 
of  competition  under  the  order. 

The  procedure  is  unlike  that  under  the  Pure  Food  and  Drug  Act  or  the  Postal 
Statutes,  in  that  it  is  merely  preventive  and  cooperative  I'ather  than  penal.  An 
appeal  from  the  order  of  the  Comimissioi\  can  be  taken  to  any  circuit  court  of 
appeals,  and  the  court,  to  quote  from  the  Act,  "shall  have  *  *  *  jurisdiction 
to  affirm,  set  aside,  or  modify  the  order  of  the  Commission."     If  the  respondent 
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violates  the  cease  and  desist  order  of  the  Commission,  the  latter  must  go  to  the 
court  for  enforcement  of  the  order,  and  the  same  right  of  review,  affirmation^ 
modification,  or  setting  aside  is  given  to  the  court  at  this  stage  of  the  proceeding. 

Under  section  5  the  Commission  is  a  quasi-judicial  body  in  determining  what 
constitutes  an  unfair  method  of  competition,  or,  under  the  proposed  legislation, 
an  unfair  or  deceptive  act  or  practice.  This  power  was  given  to  the  Commission 
under  the  original  act,  rather  than  to  attempt  to  define  in  the  statute  all  the 
different  unfair  practices.  On  June  13,  1914,  the  Senate  Conmiittee  on  Interstate 
Commerce  in  reporting  the  bill  used  the  following  language : 

"The  committee  gave  careful  consideration  to  the  question  as  to  whether  it 
would  attempt  to  define  the  many  and  variable  unfair  practices  which  prevail 
in  commerce  and  to  forbid  their  continuance  or  whether  it  would  by  a  general 
declaration  condemning  unfair  practices,  leave  it  to  the  Commission  to  determine 
what  practices  were  unfair.  It  concluded  that  the  latter  course  would  be  the 
better,  for  the  reason,  as  stated  by  one  of  the  representatives  of  the  Illinois  Manu- 
facturers' Association,  that  there  were  too  many  unfair  practices  to  define,  and 
after  writing  20i  of  them  into  the  law  it  would  be  quite  possible  to  invent  others." 

It  must  be  noticed  in  the  above  quotation  that  the  committee  was  concerned 
with  the  elimination  of  unfair  practices,  and  the  phrase  "unfair  methods  of  com- 
petition" was  adopted  as  the  expression  of  policy  behind  the  legislation.  How- 
ever, in  the  course  of  the  past  2  decades  during  which  the  courts  have  considered 
and  defined  the  jurisdiction  of  the  Commission,  the  judicial  construction  placed 
oil  the  words  "methods  of  competition"  has  forced  the  Commission  to  prove  com- 
petition and  injury  to  competitors  before  it  could  order  that  the  unfair  methods 
be  stopped. 

The  committee  is  of  the  opinion  that  the  Commission  should  have  jurisdiction 
to  restrain  unfair  or  deceptive  acts  and  practices  which  deceive  and  defraud 
the  public  generally  without  being  put  to  the  necessity  of  proving  that  the  com- 
petitors of  the  offender  have  suffered  monetary  damage. 

It  was  never  the  intention  of  Congress  that  the  Conunission  should  be  a  forum 
where  private  disputes  or  controversies  between  competitors  should  be  settled, 
and  the  Commission  is  required  to  find  that  a  proceeding  is  in  the  public  interest 
in  order  to  retain  jurisdiction  of  it.  In  the  case  of  Federal  Trade  Commission  v. 
Klesner,  involving  the  passing  off  of  one  trader's  goods  for  those  of  another,  the 
Supreme  Court  held  that : 

"A  complaint  may  be  filed  only  'if  it  shall  appear  to  the  Commission  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  public'  This 
requirement  is  not  satisfied  by  proof  that  there  has  been  misapprehension  and 
confusion  on  the  part  of  purchasers,  or  even  that  they  have  been  deceived  the 
evidence  commonly  adduced  by  the  plaintiff  in  'passing  off'  cases  in  order  to 
establish  the  alleged  private  wrong.  It  is  true  that  in  suits  by  private  traders 
to  enjoin  unfair  competition  by  'passing  off,'  proof  that  the  public  is  deceived 
is  an  essential  element  of  the  cause  of  action.  This  proof  is  necessary  only 
because  otherwise  the  plaintiff  has  not  suffered  an  injury.  There,  protection  of 
the  public  is  an  incident  of  the  enforcement  of  a  private  right.  But  to  justify 
the  Commission  in  filing  a  complaint  under  5,  the  purpose  must  be  protection  of 
the  public.     The  protection  thereby  afforded  to  private  persons  is  the  incident." 

The  inevitably  sound  conclusion  is  that  where  it  is  not  a  question  of  a  purely 
private  controversy,  and  where  the  acts  and  practices  are  unfair  or  deceptive  to 
the  public  generally,  they  should  be  stopped  regardless  of  their  effect  upon  com- 
petitors.   This  is  the  sole  purpose  and  effect  of  the  chief  amendment  to  section  5. 

The  remaining  amendments  to  this  section  are  procedural  in  character  and 
are  designed  to  expedite  proceedings  for  review  or  enforcement  of  the  Commis- 
sion's orders  in  the  courts,  or  to  lessen  the  expense  of  such  proceedings. 

COMMITTEE   AMENDMENT  AND   SECTIONAL   ANALYSIS 

The  committee  amended  section  3  of  the  bill  by  striking  out  subsection  (i), 
which  reads  as  follows : 

"(i)  The  Congress  hereby  confers  upon  the  Commission  so  much  of  the  auxil- 
iary power  of  Congress  to  obtain  informatiou  in  aid  of  legislation  as  may  be 
necessary  to  enable  the  Commission  to  carry  out  the  provisions  of  section  6." 

First,  the  bill  amends  section  4  of  the  present  act  which  has  to  do  with  defini- 
tions. Section  4  is  amended  by  including  within  the  definition  of  "corporation" 
a  trust  or  so-called  Massachusetts  triist  and  by  including  within  the  term  "docu- 
mentary evidence"  in  addition  to  all  documents,  papers  and  correspondence, 
"books  of  account  and  financial  and  corporate  records."    The  definition  of  "anti- 
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trust  acts"  in  this  section  is  furtlier  amended  by  si)ecifically  including  the  Clay- 
ton Act,  which  was  approved  October  15,  1914,  subsequent  to  the  passage  of  the 
Federal  Trade  Commission  Act. 

Section  5  of  the  present  act  declares  unlawful  unfair  methods  of  competition 
in  commerce,  and  the  pending  bill  amends  that  section  by  also  declaring  unlaw- 
ful, unfair,  or  deceptive  acts  and  practices  in  commerce.  Under  the  present  act 
it  has  been  intimated  in  court  decisions  that  the  Commission  may  lose  jurisdic- 
tion of  a  case  of  deceptive  and  similar  unfair  practices  if  it  should  develop  in 
the  proceeding  that  all  competitors  in  the  industry  practiced  the  same  methods, 
and  the  Commission  may  be  ousted  of  its  jurisdiction,  no  matter  how  badly  the 
public  may  be  in  need  of  protection  from  said  deceptive  and  unfair  acts.  Under 
the  pi'oposed  amendment  the  Commission  would  have  jurisdiction  to  stop  the 
exploitation  or  deception  of  the  public,  even  though  the  competitors  of  the 
respondent  are  themselves  entitled  to  no  protection  because  of  their  engaging 
in  similar  practices.  It  further  appears  that  much  time  and  money  must  now 
be  expended  in  order  to  establish  competition  and  to  show  injury  to  competitors, 
as  the  courts  have  held  that  competition  and  injury  to  the  same  must  be  estab- 
lished in  order  for  the  Commission  to  retain  jurisdiction.  Under  the  proposed 
amendment,  if  the  Commission  should  have  reason  to  believe  that  unfair  and 
deceptive  acts  and  practices  are  being  engaged  in,  and  that  it  is  in  the  public 
interest  tliat  they  be  stopped,  it  could  issue  its  restraining  order  without  being 
put  to  the  necessity  of  establishing  competition  and  injury  to  such  competition. 
The  necessity  of  this  amendment  is  made  apparent  by  the  decision  of  the 
Supreme  Court  in  a  case  involving  deceptive  advertising,  in  which  the  Commis- 
sion had  issued  its  order  to  cease  and  desist.    In  that  case  the  court  said : 

"If  the  necessity  of  protecting  the  public  against  dangerously  misleading  ad- 
vertisements of  a  remedy  sold  in  interstate  commerce  were  all  that  is  necessary 
to  give  the  Commission  jurisdiction,  the  order  could  not  successfvilly  be  assailed." 

In  spite  of  the  finding  of  the  Supreme  Court  that  the  advertising  in  question 
was  misleading  and  dangerous  to  the  public,  it  held  that  the  Commission  had  no 
jurisdiction  to  order  the  respondent  to  cease  and  desist  because  it  had  not  been 
shown  that  the  respondent  had  competitors  who  were  injured. 

Some  objection  was  voiced  in  the  committee  to  the  use  of  the  word  "acts" 
and  the  suggestion  was  made  that  the  word  "methods"  should  be  substtiuted  for 
the  word  "acts",  or  that  the  word  "acts"  be  eliminated  entirely.  After  con- 
sideration the  committee  is  of  the  opinion  that,  since  the  powers  of  the  Com- 
mission in  this  re.spect  are  injunctive  rather  than  punitive,  the  Commission 
should  have  the  power  to  restrain  an  unfair  act  before  it  had  become  a  method 
or  practice,  if,  in  its  discretion,  such  restraint  be  in  the  public  interest.  A  single 
act  may  have  multiple  or  continuing  elfects,  may  be  far  reaching. 

The  other  amendments  to  section  5  of  the  present  law  are  procedural  in, 
character,  and  are  designed  to  expedite  and  to  lessen  the  expense  of  proceed- 
ings to  review  or  to  enforce  the  Commission's  orders  in  the  courts. 

One  amendment  to  section  6  is  designed  to  make  clear  that  the  Commission 
is  to  exercise  its  general  investigatory  powers  under  paragraph  (a)  either  upon 
the  dii-ection  of  either  house  of  Congress  or  the  President  or  upon  its  own  initia- 
tive. Persons  and  partnerships,  engaged  in  interstate  commerce,  already  sub- 
ject to  section  .5,  are  made  subject  also  to  section  6  which  now  extends  only  to 
corporations.  In  no  other  respect  do  the  amendments  of  this  section  extend  the 
investigatory  powers  of  the  Commission. 

The  first  amendment  to  section  9  makes  clear  that  the  power  to  inspect  and 
copy  documents  in  investigations  and  the  power  to  subpena  witnesses  and  docu- 
ments may  be  exercised  when  the  Commission  is  proceeding  either  under  sec- 
tion 5  or  6.  It  is  customary  to  confer  this  power  upon  investigatory  and  fact- 
finding agencies.  It  has  been  conferred  upon  the  Interstate  Commerce  Com- 
mission and  upon  the  Securities  and  Exchange  Commission. 

Further,  there  can  be  no  danger  of  abuse  of  the  power  by  the  Commission 
since  the  command  of  the  subpena  can  be  enforced  only  by  an  order  of  a  district 
court  of  the  United  States. 

Another  amendment  requires  that  for  a  natural  person  to  secure  immunity 
from  prosecution  concerning  any  matter  about  which  he  shall  testify  he  must 
claim  the  privilege  before  giving  the  testimony  or  producing  the  evidence.  The 
purpose  of  this  amendment  is  that  the  Commission  may  be  advised  that  he 
claims  this  immunity  in  time  to  determine  whether  the  public  interest  will  best 
be  served  by  foregoing  the  testimony  or  the  production  of  evidence  or  granting 
the  immunity.    A  similar  provision  is  contained  in  the  Securities  Exchange  Act. 
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Hearings  were  held  for  four  days  on  the  bill  ( S.  3744)  and  all  parties  desiring 
to  appear  were  heard  or  filed  statements.    Printed  hearings  will  be  available. 

It  is  the  opinion  of  the  committee  that  the  bill,  amended  by  striking  outj 
subsection  (i)  of  section  3,  is  in  the  public  interest  and  should  be  enacted. 

The  following  report  on  the  bill  was  received  from  the  Federal  Trade  Com- 
mission : 

Federal  Trade  Commission, 
Washington,  Fehruary  11,  1936. 
Hon.  Burton  K.  Wheeler, 

Cluiirman,  Committee  on  Interstate  Commerce, 

United  States  Senate,  Washington,  D.  C. 

Dear  Mr.  Chairman  :  With  further  reference  to  yours  of  the  4th  instant,  sub- 
mitting copy  of  bill  S.  3744,  and  advising  that  your  committee  would  appre- 
ciate having  the  views  of  the  Federal  Trade  Comm-ission  on  this  proposed  legisla- 
tion, I  beg  to  report  as  follows  : 

The  amendments  to  the  Federal  Trade  Commission  Act  embodied  in  this  bill 
all  tend  to  clear  up  doubtful  points  and  to  expedite  proceedings  and  reduce 
expense.  In  the  opinion  of  the  Commission  the  proposed  amendments  are  in  the 
public  interest,  and  the  bill  has  the  approval  of  the  Commission. 

Section  1 :  Tliis  section  amends  section  4  of  the  act.  The  "trust"  ov  so-called 
Massachusetts  trust  is  included  (p.  2,  lines  9,  13)  in  the  definition  of  a  corpora- 
tion. There  are  some  extensive  busines.ses  operated  under  the  so-called  common- 
law  or  Massachusetts  trust  which  resembles  a  corporation  in  its  organization 
and  operation  in  many  particulars.  There  may  be  some  doubt  whether  the  ti'ust 
would  be  considered  a  company  or  association. 

To  the  definition  of  antitrust  acts,  the  Clayton  Act  is  added  (p.  3,  line  8). 
It  is  one  of  the  antitrust  acts  but  had  not  been  passed  at  the  time  the  Federal 
Trade  Commission  Act  was  written. 

The  definition  of  "documentary  evidence"  is  amended  by  adding  the  v.'ords, 
"books  of  account,  financial  and  corporate  records"  (p.  2,  line  19).  Tliis  serves 
to  remove  any  doubt  that  such  books  and  records  are  included  in  the  documentary 
evidence  which  is  subject  to  the  Commission's  inspection  and  subpena  under  sec- 
tion 9  of  the  present  act.  It  has  been  the  experience  of  the  Commission  that  this 
definition  should  be  clarified  by  these  added  words. 

Section  2:  This  section  amends  section  .5  of  the  present  act,  first,  by  adding 
the  words  "deceptive  acts  and  practices"  (p.  3,  lines  14,  20,  24-25),  so  that  the 
first  paragraph  would  read  : 

"That  unfair  methods  of  competition  and  deceptive  acts  and  practices  in  com- 
merce are  hereby  declared  unlawful." 

Without  these  amendatory  words,  there  is  a  question  whether  the  Commission 
has  jurisdiction  of  a  case  of  deceptive  or  other  unfair  practices  where  it  develops 
that  the  offender  has  no  competitor  but  has  a  monopoly  in  his  field,  or  that  all 
competitors  in  the  industry  are  equally  guilty.  However  mucli  the  public  interest 
may  be  in  need  of  protection  in  such  a  case,  the  Commission  may  be  powerless  to 
give  it.  In  one  case  involving  deceptive  advertising  in  which  the  Commission 
had  issued  its  order  to  cease  and  desist,  the  Supreme  Court  said  : 

"If  the  necessity  of  protecting  the  public  against  dangerously  misleading  adver- 
tisements of  a  remedy  sold  in  interstate  commerce  were  all  that  is  necessary  to 
give  the  Comnussion  jurisdiction,  the  order  could  not  successfully  be  assailed." 

In  spite  of  the  finding  of  the  Court  that  the  advertising  in  question  was  mislead- 
ing and  dangerous  to  the  public,  it  held  that  the  Connnission  had  no  jurisdiction 
to  order  the  respondent  to  cease  and  desist  because  it  had  not  been  shown  that  the 
respondent  had  competitors  who  were  injured  by  the  deceptive  advertisements. 

The  fourth  paragraph  of  section  .5,  as  amended  by  the  bill,  provides  (p.  5,  line  7) 
that  the  Commission  may  proceed  in  the  circuit  court  of  appeals  for  the  enforce- 
ment of  its  order  whenever  it  has  reason  to  believe  that  its  order  is  not  being 
obeyed  or  is  about  to  be  disobeyed.  This  part  of  the  present  act  provides  that 
"If 'such  person,  partnership,  or  corporation  fails  or  neglects  to  obey  such  order," 
the  Commission  may  proceed  in  the  circuit  court  of  appeals  to  enforce  its  order. 
In  Federal  Trade  Commission  v.  Standard  ^duration  Societi/  (14  Fed.  (2d)  947), 
the  seventh  circuit  court  of  appeals  held  that  the  Commission's  application  for 
enforcement  first  presents  the  question  whetlier  the  respondent  has  failed  to  obey 
the  order,  and  this  fact  must  he  presented  and  passed  upon  before  the  validity  of 
the  order  is  to  be  considered.  However,  in  the  second  circuit,  in  Federal  Trade 
Commission  v.  Favl  Balme.  (28  Fed.  (2d)  615).  it  was  held  that  the  question  of  the 
violation  of  the  Commission's  order  is  not  involved  until  a  valid  order  has  been 
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recognized  by  the  court.  A  ruajority  of  the  circuit  courts  of  appeals  have  fol- 
lowed the  intei'pretation  of  the  second  circuit,  and  the  proposed  amendment  will 
settle  this  conflict  in  harmony  with  the  majority  opinion  and  settle  it  in  such  a 
way  that  the  Commission  will  not  he  put  to  tlie  expense,  which  in  some  cases  may 
be  great  and  in  all  cases  will  he  substantial,  of  proving  the  violation  of  an  order 
that  the  court  may  later,  in  the  same  proceeding,  declare  invalid. 

It  is  evident  that  this  amendment  will  not  prejudice  any  right  of  the  person 
being  proceeded  against.  The  purpose  and  result  of  the  Commiss^ion's  applica- 
tion to  the  circuit  court  of  appeals  to  affii-m  or  enforce  its  order  is  to  establish 
the  validity  of  the  order  and  malve  the  Conuuission's  order  tlie  order  of  the  court. 
Only  when  the  Commission  thereafter  asks  the  court  to  i)unish  the  person  being 
proceeded  against  for  violation  of  the  order  sliould  the  Commission  be  reqviired  to 
prove  that  it  has  been  violated.  Under  the  seventh  circuit's  interpretation  the 
Connnission  must  make  that  proof  both  when  it  asks  the  coui't  to  affirm  the  order 
and  again  when  it  asks  for  the  punisliment  of  the  respondent  for  a  violation  of 
the  court's  order. 

Tlie  fourth  and  fifth  paragraphs  are  further  amended  ( p.  6,  line  1 ;  p.  7,  line  15) , 
so  that  either  upon  an  application  by  the  Commission  for  the  enforcement  of  its 
order,  or  upon  an  application  by  the  respondent  to  set  the  Commission's  order 
aside,  the  circuit  court  of  appeals  may  enter  its  order  enforcing  the  Commission's 
order  to  the  extent  that  it  Is  affirmed.  This  amendment  makes  it  clear  that  while 
the  court  has  the  matter  before  it,  either  upon  the  application  of  the  Commission 
or  upon  the  application  of  tlie  person  being  proceeded  against,  it  may  enter  its 
decree  commanding  obedience  to  the  Commission's  order,  or,  if  it  modifies  the 
Commission's  order,  commanding  obedience  to  the  modified  order.  The  amend- 
ment is  in  the  interest  of  expeditious  enforcement  of  the  law. 

The  fourth  and  fifth  paragraphs  are  also  amended  (p.  6,  line  2 ;  p.  7,  line  15) 
to  give  the  circuit  court  of  appeals  jurisdiction  to  issue  writs  necessary  in  its 
judgment  to  prevent  injury  to  the  public  or  to  competitors,  pendente  lite.  Expe- 
rience has  shown  that  cases  may  and  do  arise  where  the  business  practice  in  ques- 
tion is  of  such  a  nature  that  its  continuance  (hiring  the  pendency  of  the  proceed- 
ings in  the  circuit  court  of  appeals  will  work  irreparable  injury  to  the  public  or 
competitors.  The  proceeding  in  the  circuit  court  of  appeals  is  an  original  pro- 
ceeding, but  is  also  in  the  nature  of  a  review  of  the  Commission's  proceedings. 
Federal  courts  of  original  jurisdiction  ordinarily  have  authority  to  issue  tempo- 
rary injunctions  pendente  lite,  and  appellate  courts  have  that  power  when  prop- 
erly auxiliary  to  their  appellate  jurisdiction  ;  but  since  this  is  a  special  proceeding, 
it  appears  wise  to  give  the  circuit  court  of  appeals  express  power  to  restrain  the 
continuance  of  the  unfair  method  pending  final  decision,  whenever,  in  its  opinion, 
the  public  interest  requires  it. 

Precedent  for  such  a  provision  is  found  in  the  Packers  and  Stockyards  Act, 
1921.  It  is  provided  (sec.  194  (c).  title  7,  U.  S'.  C.  A.)  that  after  appeal  has 
been  taken  from  the  Secretary's  ordei-  to  cease  and  desist  to  the  circuit  court  of 
appeals,  the  court  "may  issue  a  temporary  injunction  restraining,  to  the  extent 
It  deems  proper,  the  packer  *  *  *  from  violating  any  of  the  provisions  of 
the  order  pending  the  final  determination  of  the  appeal."  And  in  the  Securities 
Exchange  Act  of"  1934  (sec.  78  y  (b),  title  15,  U.  S.  C.  A.)  it  is  provided  that 
the  commencement  of  proceedings  in  the  circuit  court  of  appeals  to  review  an 
order  of  the  Securities  and  Exchange  Conimiission  shall  not  operate  as  a  stay 
of  the  order  "unless  specifically  ordered  by  the  court." 

At  the  end  of  the  fifth  paragraph  is  added  a  sentence  as  follows  (p.  7.  line  19)  : 
"In  no  case  shall  it  be  necessary  to  establish  a  violation  of  the  order  of  the 
Commission  as  a  condition  precedent  to  the  affirmance,  modification,  or  setting 
aside  of  the  same,  or  entering  an  order  enforcing  it." 

This  relates  back  to  the  first  proposed  amendment  to  the  fourth  paragraph 
discussed  on  page  3  hereof,  providing  that  the  Commission  may  make  application 
to  the  circuit  court  of  appeals  to  affirm  its  order  whenever  it  has  reason  to  believe 
flint  its  order  is  not  being  obeyed  or  is  about  to  he  disobeyed. 

Paragraph  five  of  section  5  is  amended  (p.  7,  lines  6-7)  to  limit  the  time  to 
60  days  within  which  the  person  being  proceeded  against  may  make  application 
to  the  circuit  court  of  appeals  to  set  aside  an  order  of  the  Commission.  A  fuither 
amendment  provides  (p.  7,  lines  2.  3)  that  at  the  end  of  this  60  days,  if  such 
application  shall  not  have  been  made,  the  Commission's  order  shall  become  final 
and  conclusive,  and  fixes  a  penalty  for  failure  to  obey  it,  recoverable  in  a  civil 
action  by  the  United  States.  Under  the  present  act  there  is  no  time  fixed 
within  the  application  must  be  made  and  the  i-espondent  may.  without  incurring 
any  liability,  continue  to  use  the  unfair  method  until  the  Commission  discovers 
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the  fact  and  secures  an  enforcement  order  in  the  circuit  court  of  appeals.  This 
proposed  amendment  would  prevent  a  respondent  playing  fast  and  loose  with 
the  Commission's  order,  neither  obeying  it    nor  asking  the  court  to  set  it  aside. 

Such  provisions  as  are  embodied  in  this  amendment  are  not  novel.  Under 
the  Packers  and  Stockyards  Act  of  1921  the  procedure  before  the  Secretary  of 
Agriculture,  in  case  of  the  use  by  a  packer  of  certain  practices  declared  by  the 
act  to  be  unlawful,  is  almost  identical  with  the  procedure  before  the  Commission 
under  section  5.  The  Packers  Act  provides  (see  sec.  194  (a)  title  7,  U.  S.  C.  A.) 
that  an  order  of  the  Seci'etary  to  cease  and  desist  shall  become  final  after  30 
days  unless  appeal  shall  have  been  taken  to  a  circuit  court  of  appeals.  And 
section  195  (1)  provides  that  the  violation  of  his  order  to  cease  and  desist  after 
the  expiration  of  the  30  days  without  an  appeal  shall  subject  the  violator  to  fine 
and  imprisonment.  A  similar  limit  of  the  time  for  appeal  appears  in  the  Secu- 
rities Exchange  Act  (sec.  78  y  (a),  title  15,  U.  S.  C.  A.). 

The  last  paragraph  of  the  present  section  5  prescribes  the  method  of  serving 
"com]3laints,  orders,  and  other  processes"  of  the  Commission;  first,  by  delivering 
a  copy  to  the  person  to  be  served ;  second,  by  leaving  the  copy  at  his  or  its  prin- 
cipal phice  of  business ;  or  third,  by  mailing,  registered,  a  copy  to  his  or  its  prin- 
cipal place  of  business.  In  practically  every  case  service  by  mail  is  most  con- 
venient, expeditious,  and  economical.  But  in  many  cases,  particularly  where 
the  process  to  l)e  served  is  a  subpena,  the  witness  or  person  to  be  served  has 
no  "place  of  business."  This  paragraph  is  amended  to  provide  (p.  9,  lines  2, 
6)  that  process  may  be  served  also  by  registered  mail  to  the  residence  of  the 
person  to  be  served. 

At  various  places  in  the  present  section  .5,  the  word  "testimony"  instead  of 
"evidence"  is  used.  "Testimony"  strictly  means  oral  evidence  only,  and  the 
broader  term  "evidence"  is  evidently  intended  and  has  been  substituted  (p.  5, 
lines  17,  24  ;  p.  6.  lines  6,  21 ;  p.  7,  line  IS ) . 

Section  3  :  This  section  amends  section  6  of  the  act  as  follows  : 

First  is  amended  subdivision  (a)  of  section  6  expressly  giving  the  Commission 
power  to  proceed  either  upon  its  own  initiative  or  upon  the  direction  of  the 
President  or  either  House  of  Congress  (p.  9,  line  16).  Section  6  contains  the 
Commission's  fundamental  powers  of  investigation,  and  it  is  desirable  to  remove 
any  doubt  as  to  whether  the  exercise  of  its  powers  must  await  the  transpiring 
of  some  condition  precedent,  such  as  the  institution  of  legal  proceedings  or  formal 
direction  to  investigate  a  situation,  or  whether  its  powers  are  available  for 
use  in  the  performance  of  all  its  statutory  duties. 

This  subdivision  (a)  is  broadened  to  include  persons  and  partnerships  (p.  9, 
lines  20,  23)  in  addition  to  corporations,  within  the  field  of  the  Commission's 
power  to  investigate  business  practices  and  conditions  in  interstate  and  foreign 
commerce.  It  is  manifest  that  unfair,  detrimental,  or  illegal  practices  affecting  or 
interfering  with  such  commerce  may  be  carried  on  as  well  by  persons  and 
partnerships  as  by  corporations.  This  addition  of  persons  and  partnerships  is 
carried  into  other  subdivisions  of  this  section  (p.  10,  lines  1-2,  11-12;  p.  11, 
lines  1-2,  11;  p.  12,  lines  4-5),  and  into  section  9  (p.  12,  lines  17,  22-23)  for  the 
same  reason. 

Subsection  (i),  a  new  subsection  (p.  12,  lines  7-10)  confers  upon  the 
Commission  so  much  of  the  auxiliary  powers  of  Congress  to  obtain  information 
in  aid  of  legislation  as  may  be  necessary  to  enable  the  Commission  to  carry 
out  its  duties  under  the  section.  In  Hun?pJirey's  Executor  v.  U.  S.  (205  U.  S.  602), 
the  Supreme  Court  said  (p.  628)  : 

"The  Federal  Trade  Commission  is  an  administrative  body  created  by 
Congress  to  carry  into  effect  legislative  policies  embodied  in  the  statute,  *  *  * 
and  to  perform  other  specified  duties  as  a  legislative  or  as  a  judicial  aid.  *  *  * 
In  making  investigations  and  reports  thereon  for  the  information  of  Congress 
under  section  6,  in  aid  of  the  legislative  power,  it  acts  as  a  legislative  agency." 

Since  Congress  has  imposed  upon  the  Commission  the  duty  to  make  these 
investigations  as  its  legislative  aide,  it  undoubtedly  intended  to  give  it  the 
necessary  power  to  proceed. 

Section  4 :  Tiiis  section  amends  section  9  of  the  present  act,  which  relates  to 
evidence,  testimony,  and  witnesses.  There  has  been  doubt  and  confusion  on 
the  question  whether,  and  to  what  extent,  the  power  of  subpena  conferred  by 
section  9  applies  to  investigations  under  section  6.  In  the  Millers'  National 
Federation  case  (decided  Sept.  22,  1926)  the  Supreme  Court  of  the  District  of 
Columbia  held  that  the  power  of  the  Commission  to  compel  the  attendance 
and   testimony  of  witnesses   and   the  production   of  documentary   evidence   is 
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limited  to  formal  proceedings  under  section  5  and  has  no  application  to  investi- 
gations under  section  6.  The  Court  of  Appeals  of  the  District  upheld  thei 
Commission's  power  of  subpena  in  investigations  under  section  6,  where  is  was 
proceeding  pursuant  to  a  resolution  of  the  Senate,  but  it  seems  to  base  its 
decision  upon  the  ground  that  the  resolution  of  the  Senate  was  tantamount  to 
a  delegation  of  the  power  vested  in  the  Senate  itself.  Under  this  ruling,  the 
Commission  would  have  no  such  power  when  proceeding  on  its  own  initiative, 
under  section  6. 

In  the  Electric  Bond  <f-  Share  case  (34  Fed.  (2d)  32.3)  the  United  States  District 
Court  for  the  Southern  District  of  New  York  sustained  the  power  of  the  Com- 
mission to  issue  subpena  for  the  attendance  of  witnesses  for  oral  testimony,  but 
circumscribed  and  limited  its  power  to  subpena  documentary  evidence,  when 
pursuing  an  investigation  under  section  6. 

The  proposed  amendment  is  clarifying  and  removes  the  uncertainty  arising  out 
of  the  foregoing  decisions,  by  expressly  conferring  upon  the  Commission  the 
power,  as  was  originally  intended,  to  subpena  witnesses  for  oral  testimony  and 
to  examine  and  subpena  documentary  evidence,  when  it  is  proceeding  either 
under  section  5  or  section  6  (p.  13,  lines  22-25).  It  is  customary  to  confer  this 
power  upon  investigatory  and  fact-finding  agencies.  It  is  conferred  upon  in- 
vestigating committees  of  Congress,  and  section  19  (b)  of  the  Securities  Act  of 
1933  (carried  into  the  Securities  and  Exchange  Act  of  1934)  provides  : 

"For  the  purpose  of  all  investigations  which,  in  the  opinion  of  the  Commission, 
are  necessary  and  proper  for  the  enforcement  of  this  title,  any  member  of  the 
Commission,  or  any  officer  or  officers  designated  by  it,  are  empowered  to  *  *  * 
subpena  witnesses  *  *  *  and  require  the  production  of  any  books,  papers, 
or  other  documents,  which  the  Commission  deems  relevant  or  material  to  the 
inquiry." 

The  same  power  is  given  the  Interstate  Commerce  Commission,  "and  for  the 
purposes  of  this  chapter,  the  Cormnission  shall  have  power  to  require,  by  subpena, 
the  attendance  and  testimony  of  witnesses  and  the  production  of  any  books, 
papers,  tariffs,  contracts,  agreements,  and  documents  relating  to  any  matter  under 
investigation  (sec.  12,  title  49,  U.  S.  O.  A.)." 

Further,  there  can  be  no  danger  of  abuse  of  the  power  by  the  Commission  since 
the  command  of  the  subpena  can  be  enforced  only  by  an  order  of  a  district  court 
of  the  United  States  (see  p.  13,  lines  12^13,  24-25). 

The  third  paragraph  of  section  9  is  amended  (p.  13,  lines  15-16)  so  that  in  a 
case  of  contumacy  or  refusal  to  obey  a  subpena  a  proceeding  to  enforce  obedience 
may  be  brought  in  any  United  States  district  court  in  which  the  person  resides, 
or  carries  on  business,  or  is  found.  Under  the  present  act,  the  jurisdiction  is 
confined  to  the  district  court  of  the  district  in  which  the  Commission's  inquiry  is 
being  carried  on.  This  amendment  is  to  the  convenience  both  of  the  Commis- 
sion and  members  of  the  public  who  may  be  subpenaed.  The  Commission  hearing 
to  which  the  witness  has  been  subpenaed  may  be  in  a  district  remote  from  his 
residence.  Under  the  amendment  the  Commission  may  bring  the  proceeding  to 
force  his  attendance  in  the  district  court  of  the  district  of  his  residence. 

Another  amendment  in  this  connection  (p.  13,  line  18)  provides  that  the  court 
may  order  a  witness  to  appear  and  testify  either  before  the  Commission  or  "before 
one  of  its  designated  examiners."  As  a  matter  of  practice,  nearly  all  hearings 
are  presided  over  by  an  examiner  of  the  Commission,  which  the  present  act  au- 
thorizes, rather  than  by  a  commissioner.  The  present  act  etnpowers  the  district 
court  to  order  the  witness  to  appear  before  "the  Commission,"  and  this  amend- 
ment makes  it  clear  that  the  court  may  also  order  his  appearance  at  a  hearing 
presided  over  by  an  examiner.  The  Commission's  examiners  conduct  hearings 
throughout  the  country,  and  the  court  will  be  able  to  order  the  appearance  of  a 
witness  before  an  examiner  sitting  at  or  near  the  place  of  residence  of  the  witness 
instead  of  having  to  require  his  attendance  before  the  Commission,  which,  as  a 
body,  sits  only  in  Washington. 

The  last  paragraph  of  section  9  relates  to  immunity  of  a  witness  from  prose- 
cution in  any  matter  concerning  which  he  may  testify  in  obedience  to  a  subpena 
of  the  Commission.  It  is  proposed  to  amend  this  paragraph  by  providing  (p.  15, 
lines  3^)  that  this  immunity  shall  not  attach  to  a  witness  except  where  he 
shall  have  claimed  his  privilege  prior  to  testifying  or  producing  evidence.  His 
making  the  claim  prior  to  actually  giving  the  testimony  or  producing  the  evidence 
would  put  the  Commission  on  notice  that  be  intends  to  claim  immunity,  in  time 
for  the  Commission  to  decide  whether  the  public  interest  would  better  be  served 
by  granting  him  the  immunity  or  by  foregoing  his  testimony  or  the  production 
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of  evidence  by  him.     This  provision  is  found  in  the  Securities  Exchange  Act 
(sec.  78  u  (d),  title  15,  U.  S.  O.  A.). 
This  report  is  transmitted  to  you  in  duplicate  for  your  convenient  use. 
By  direction  of  the  Commission. 
Yours  sincerely, 

Oakland  S.  Feegtjson,  Jr., 

Acting  Chairmcm. 


[S.  Rppt.  No.  221,  75th  Con?.,  1st  sess.] 

Amendments  to  Federal  Trade  Commission  Act 

The  Committee  on  Interstate  Commerce,  to  whom  was  I'eferred  the  bill 
(S.  1077)  to  amend  sections  1,  4.  5,  6,  and  9  of  the  Federal  Trade  Commission 
Act,  having  considered  the  same,  report  the  bill  back  to  the  Senate,  with  the 
recommendation  that  the  bill  do  pass. 

This  bill,  as  reported  by  your  committee,  is  identical  to  S.  3744,  which  was 
unanimously  passed  by  the  Senate  on  May  4,  1936.  Hearings  were  held  on 
S.  3744  during  the  Seventy-fourth  Congress  and  the  committee  made  several 
amendments  to  S.  3744  as  a  result.  All  such  amendments  and  an  additional 
amendment  made  on  the  floor  of  the  Senate  were  adopted  by  the  Senate  last  year 
and  included  in  the  present  S.  1077  which  is  therefore  reported  without  further 
amendment. 

A  brief  explanation  of  the  nature  of  the  functions  of  the  Federal  Trade  Com- 
mission will  be  helpful  to  the  consideration  of  the  amendments  under  this  bill. 
Under  section  5.  unfair  methods  of  competition  are  declared  unlawful  and  upon 
complaint  the  Commission  is  empowered  to  investigate  and  to  call  the  parties 
before  it  for  a  hearing  on  the  complaint.  The  Commission  then  either  dismisses 
the  complaint,  or  issues  an  order  against  the  respondent  to  cease  and  desist  from 
the  specific  trade  practice  which  the  Commission  finds  to  be  an  unfair  method 
of  competition  under  the  order. 

The  procedure  is  unlike  that  mider  the  Pure  Food  and  Drug  Act  or  the  Postal 
Statutes,  in  that  it  is  merely  preventive  and  cooperative  rather  than  penal.  An 
appeal  from  the  order  of  the  Cnmmi'^sion  can  b;^  taken  to  any  circuit  court  of 
appeals,  and  the  coiu-t.  to  quote  from  the  Act,  "shall  have  *  *  *  jurisdiction 
to  affirm,  set  aside,  or  modify  the  order  of  the  Commission."  If  the  respondent 
violates  tlie  cease  and  desist  order  of  the  Commission,  the  latter  must  go  to  the 
court  for  enforcement  of  the  order,  and  the  same  right  of  review,  aflSrmation, 
modification,  or  setting  aside  is  given  to  the  court  at  this  stage  of  the  proceeding, 
constitutes  an  unfair  method  of  competition,  or,  under  the  proposed  legislation, 
Under  section  f>  the  Commission  is  a  quasi-judicial  body  in  determining  what 
constitutes  an  unfair  method  of  competition,  or,  under  the  proposed  legislation 
an  unfair  or  deceptive  act  or  practice.  This  power  was  given  to  the  Commission 
under  the  original  act,  rather  than  to  attempt  to  define  in  the  statute  all  the 
different  unfair  practices.  On  June  13,  1914,  the  Senate  Committee  on  Interstate 
Commerce  in  reporting  the  bill  used  the  following  language: 

"The  committee  gave  careful  consideration  to  the  question  as  to  whether  it 
would  attempt  to  define  the  many  and  variable  unfair  practices  which  prevail 
in  commerce  and  to  forbid  their  continuance  or  whether  it  would  by  a  general 
declaration  condemning  unfair  practices,  leave  it  to  the  Commission  to  determine 
what  practices  were  unfair.  It  concluded  that  the  latter  course  would  be  the 
better,  for  the  reason,  as  stated  by  one  of  the  representatives  of  the  Illinois  Man- 
ufacturers' Association,  that  there  were  too  many  unfair  practices  to  define,  and 
after  writing  20  of  them  into  the  law  it  would  be  quite  possible  to  invent  others." 
It  must  be  noticed  in  the  above  quotation  that  the  committee  was  concerned 
with  the  eliminaticm  of  unfair  practices,  and  the  phrase  "unfair  methods  of 
competition"  was  adopted  as  the  expression  of  policy  behind  the  legislation. 
However,  in  the  course  of  the  past  two  decades  during  which  the  courts  have 
considered  and  defined  the  jurisdiction  of  the  Commission,  the  judicial  CiOnstrue- 
tion  placed  on  the  words  "methods  of  competition"  has  forced  the  Commission 
to  prove  competition  and  injury  to  competitors  before  it  could  order  that  the 
unfair  methods  be  stopped. 

The  committee  is  of  the  opinion  that  the  Commission  should  have  jurisdiction 
to  restrain  unfair  or  deceptive  acts  and  practices  which  deceive  and  defraud  the 
public  generally  without  being  put  to  the  necessity  of  proving  that  the  competitors 
of  the  offender  have  suffered  monetary  damage. 
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It  was  uever  the  intention  of  Congress  that  the  Connnission  should  be  a  forum 
where  private  disputes  or  controversies  between  competitors  should  be  settled, 
and  the  Commission  is  recpiired  to  find  that  a  proceeding  is  in  the  public  interest 
in  order  to  retain  jur.sdiction  of  it.  In  the  case  of  Federal  Trade  Commission  v. 
Klesner.  involving  the  passing  off  of  one  trader's  goods  for  those  of  another,  the 
Supreme  Coiu't  held  that : 

"A  complaint  may  be  filed  only  "if  it  shall  appear  to  the  Connnission  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  public."  This 
requirement  is  not  satisfied  by  proof  that  there  has  been  misapprehension  and 
confusion  on  the  part  of  purchasers,  or  even  that  they  have  been  deceived  the 
evidence  commonly  adduced  by  the  plaintiff  in  "passing  off"  cases  in  order  to 
establish  the  alleged  private  wrong.  It  is  true  that  in  suits  by  private  traders 
to  enjoin  unfair  competition  by  "passing  oft"."  proof  that  the  public  is  deceived 
is  an  essential  element  of  the  cause  of  action.  This  proof  is  necessary  only  because 
otherwise  the  plaintiff  has  not  suffered  an  injury.  There,  protection  of  tlie  public 
is  an  incident  of  the  enforcement  of  a  private  right.  But  to  justify  the  Com- 
mission in  filing  a  complaint  under  f).  the  purpose  must  be  protection  of  the  public. 
The  protection  thereby  afforded  to  private  persons  is  the  incident." 

The  inevitably  soinid  c()nclusion  is  that  where  it  is  not  a  (piestion  of  a  purely 
private  controversy,  and  where  the  acts  and  practices  are  unfair  or  deceptive  to 
the  public  generally,  they  should  he  stopped  regardless  of  their  effect  upon  com- 
petitors.    This  is  the  sole  jjurijose  and  efl'ect  of  the  chief  amendment  to  section  5. 

The  remaining  amendments  to  this  section  are  ijrocedural  in  character  and 
are  designed  to  expedite  proceedings  for  review  or  enforcement  of  the  Commis- 
sion's orders  in  the  courts,  or  to  lessen  the  expense  of  such  proceedings. 

SECTIONAL  ANALYSIS 

First,  the  bill  amends  section  4  of  the  present  act  which  has  to  do  with  defini- 
tions. Section  4  Is  amended  by  including  within  the  definition  of  "corporation" 
a  trust  or  so-called  Massachusetts  trust  and  by  including  within  the  term  ''docu- 
mentary evidence"  in  addition  to  all  documents,  papers,  and  correspondence, 
"books  of  account  and  financial  and  corporate  records."  The  definition  of  "anti- 
trust acts"  in  this  section  is  further  amended  by  specifically  including  the  Clayton 
Act,  which  was  approved  October  15,  1914,  subsequent  to  the  passage  of  the 
Federal  Trade  Commission  Act. 

Section  5  of  the  ijresent  act  declares  unlawful  unfair  methods  of  competition 
in  commerce,  and  the  pending  bill  amends  that  section  by  also  declaring  unlawful, 
imfair  or  deceptive  acts  and  practices  in  commerce.  Under  the  present  act  it 
has  been  intimated  in  court  decisions  that  the  Commission  may  lose  jurisdiction 
of  a  case  of  deceptive  and  similar  unfair  practice  if  it  should  develop  in  the 
proceeding  that  all  competitors  in  the  industry  practiced  the  same  methods,  and 
the  Commission  may  be  ousted  of  its  jurisdiction,  no  matter  how  badly  the  public 
may  be  in  need  of  protection  from  said  deceptive  and  unfair  acts.  Under  the 
proposed  amendment  the  Commission  would  have  jurisdiction  to  stop  the  exploita- 
tion or  deception  of  the  public,  even  though  the  competitors  of  the  respondent  are 
themselves  entitled  to  no  protection  because  of  their  engaging  in  similar  practices. 
It  further  appears  that  much  time  and  money  must  now  be  expended  in  order  to 
establish  competition  and  to  show  injury  to  competitors,  as  tlie  courts  liave  held 
that  competition  and  injury  to  the  same  must  be  establislied  in  order  for  the 
Commission  to  retain  jurisdiction.  Under  the  proposed  amendment,  if  the  Com- 
mission should  have  reason  to  believe  that  unfair  and  deceptive  acts  and  practices 
are  being  engaged  in,  and  tliat  it  is  in  the  public  interest  that  they  be  stopped, 
it  could  issue  its  restraining  order  without  being  put  to  the  necessity  of  establish- 
ing competition  and  injury  to  such  competition.  The  necessity  of  this  amendment 
is  made  apparent  by  the  decision  of  the  Supreme  Court  in  a  case  involving  decep- 
tive advertising,  in  which  the  Commission  had  issued  its  order  to  cease  and  desist. 
In  that  case  the  court  said  : 

"If  the  necessity  of  protecting  the  public  against  dangerously  misleading  adver- 
tisements of  a  remedy  sold  in  interstate  commerce  were  all  that  is  necessary  to 
give  the  Commission  jurisdiction,  the  order  could  not  successfully  be  assailed." 

In  spite  of  the  finding  of  the  Supreme  Court  that  the  advertising  in  question 
was  misleading  and  dangerous  to  the  public,  it  held  that  the  Commission  had 
no  jurisdiction  to  order  the  respondent  to  cease  and  desist  because  it  had  not 
been  shown  that  the  respondent  had  competitors  who  were  injured. 

Some  objection  was  voiced  in  the  committee  to  the  use  of  the  word  "acts" 
and  the  suggestion  was  made  that  the  word  "methods"  should  be  substituted 
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for  the  word  "acts,"  or  that  the  word  "acts"  be  eliminated  entirely.  After  con- 
sideration the  committee  is  of  the  opinion  that,  since  the  powers  of  the  Commis- 
sion in  this  respect  are  injunctive  rather  than  punitive,  the  Commission  should 
have  the  power  to  restrain  an  unfair  act  before  it  had  become  a  method  or 
practice,  if,  in  its  discretion,  such  restraint  be  in  the  public  interest.  A  single 
act  may  have  multiple  or  continuing  effects  and  may  be  far  reaching. 

The  other  amendments  to  section  5  of  the  present  law  are  procedural  in  char- 
acter, and  are  designed  to  expedite  and  to  lessen  tlie  expense  of  proceedings 
to  review  or  to  enforce  the  Commission's  orders  in  the  courts. 

One  amendment  to  section  U  is  designed  to  make  clear  that  the  Commission 
is  to  exercise  its  general  investigatory  powers  under  paragrph  (a)  either  upon 
the  direction  of  either  house  of  Congress  or  the  President  or  upon  its  own  initia- 
tive. Persons  and  partnerships,  engaged  in  interstate  commerce,  already  sub- 
ject to  .section  5,  are  made  subject  also  to  section  6  which  now  extends  only  to 
corporations.  In  no  other  respect  do  the  amendments  of  this  section  extend 
the  investigatory  powers  of  the  Commission. 

The  first  amendment  to  section  9  makes  clear  that  the  power  to  inspect  and 
copy  documents  in  investigations  and  the  power  to  subpena  witnesses  and  docu- 
ments may  be  exercised  when  the  Commission  is  proceeding  either  under  section 
5  or  6.  It  is  customary  to  confer  this  ijower  upon  investigatory  and  fact-finding 
agencies.  It  has  been  conferred  upon  the  Interstate  Commerce  Commission  and 
upon  the  Securities  and  Exchange  Commission. 

Further,  there  can  be  no  danger  of  abuse  of  the  power  .by  the  Commission 
since  tlie  connnand  of  the  subpena  can  be  enforced  only  by  an  order  of  a  district 
court  of  the  United  States. 

Another  amendment  requires  that  for  a  natural  person  to  secure  immunity 
from  prosecution  concerning  any  matter  about  which  he  shall  testify  he  must 
claim  the  privilege  before  giving  the  testimony  or  producing  the  evidence.  The 
purpose  of  this  amendment  is  that  the  Commission  may  be  advised  that  he  claims 
tliis  immunity  in  time  to  determine  wliether  the  public  interest  will  best  be  served 
by  foregoing  the  testimony  or  the  production  of  evidence,  or  granting  the  immu- 
nity.    A  similar  provision  is  contained  in  the  Securities  Exchange  Act. 

Section  5  of  the  bill  is  a  provision  that  upon  expiration  of  the  term  of  a  com- 
missioner he  shall  serve  until  a  successor  is  appointed. 

This  provision  will  be  found  in  the  Interstate  Commerce  and  other  acts,  and 
was  adopted  as  an  amendment  in  the  Senate  to  S.  3744  in  the  last  session. 

It  is  the  opinion  of  the  committee  that  the  bill  is  in  the  public  interest  and 
should  be  enacted. 

The  following  report  on  the  bill  S.  3744  as  it  was  introduced  into  the  Seventy- 
fourth  Congress  was  received  from  the  Federal  Trade  Commission  (page  and 
line  references  are  not  to  S.  1077,  but  to  S.  3744  as  introduced  in  the  74th  Cong.)  : 

Federal  Trade  Commission, 
Washington,  February  Jl,  1936. 
Hon.  BxjRTON  K.  Wheeler, 

Chairman,  Committee  on  Interstate  Commerce, 

United  States  Senate,  Washington,  D.  C. 

Dear  Mr.  Chairman  :  With  further  reference  to  yours  of  the  4th  instant,  sub- 
mitting copy  of  bill  S.  3744,  and  advising  that  your  committee  would  appreciate 
having  the  views  of  the  Federal  Trade  Commission  on  this  proposed  legislation, 
I  beg  to  report  as  follows  : 

The  amendments  to  the  Federal  Trade  Commission  Act  embodied  in  this  bill 
all  tend  to  clear  up  doubtful  points  and  to  expedite  proceedings  and  reduce 
expense.  In  the  opinion  of  the  Commission  the  proposed  amendments  are  in  the 
public  interest  and  the  bill  has  the  approval  of  the  Commission. 

Section  1 :  This  section  amends  section  4  of  the  act.  The  "trust"  or  so-called 
Massachusetts  trust  is  included  (p.  2,  lines  9,  13)  in  the  definition  of  a  corporation. 
There  are  some  extensive  busines.ses  operated  imder  the  so-called  common  law  or 
Massachusetts  trust  which  resembles  a  corporation  in  its  organization  and  opera- 
tion in  many  particulars.  There  may  be  some  doubt  whether  the  trust  would  be 
considered  a  company  or  association. 

To  the  definition  of  antitrust  acts,  the  Clayton  Act  is  added,  (p.  3,  line  8). 
Tt  is  one  of  the  antitrust  acts  but  had  not  been  passed  at  the  time  the  Federal 
Trade  Commission  Act  was  written. 

The  definition  of  "docvimentary  evidence"  is  amended  by  adding  the  words, 
'books  of  account,  financial,  and  corporate  records"  (p.  2,  line  19).  This  serves 
to  remove  any  doubt  that  such  books  and  records  are  included  in  the  documentary 
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evidence  which  is  subject  to  the  Commission's  inspection  and  subpena  under 
section  9  of  the  present  act.  It  has  been  the  experience  of  the  Commission  that 
this  definition  should  be  clarified  by  these  added  words. 

Section  2 :  This  section  amends  section  5  of  the  present  act,  first,  by  adding 
the  words  "deceptive  acts  and  practices"  (p.  3,  lines  14,  20,  24-25),  so  that  the 
first  paragrapli  would  read  : 

"That  unfair  methods  of  competition  and  deceptive  acts  and  practices  in  com- 
merce are  liereby  declared  unlawful." 

Without  these  amendatory  words,  there  is  a  question  whether  tlie  Commission 
has  jurisdiction  of  a  case  of  deceptive  or  other  unfair  practices  wlaere  it  develops 
that  the  offender  has  no  competitor  but  has  a  monopoly  in  his  field,  or  that  all 
competitors  in  the  industry  are  equally  guilty.  However  much  the  public 
interest  may  be  in  need  of  protection  in  such  a  case,  the  Conuinssion  may  be 
powerless  to  give  it.  In  one  case  involving  deceptive  advertising  in  which  the 
Commission  had  issued  its  order  to  cease  and  desist,  the  Supreme  Court  said : 

"If  the  necessity  of  protecting  the  public  against  dangerously  misleading  ad- 
vertisements of  a  remedy  sold  in  interstate  commerce  were  all  that  is  necessary 
to  give  the  Commission  jurisdiction,  the  order  could  not  successfully  be  assailed." 
In  spite  of  the  finding  of  the  court  that  the  advertising  in  question  was  mis- 
leading and  dangerous  to  the  public,  it  held  that  the  Commission  had  no  juris- 
diction to  order  the  respondent  to  cease  and  desist  because  it  had  not  been  shown 
that  the  respondent  had  competitors  who  were  injured  by  the  deceptive  adver- 
tisements. 

The  fourth  paragraph  of  section  .5,  as  amended  by  the  bill,  provides  (p.  5, 
line  7)  that  the  Commission  may  proceed  in  the  circuit  court  of  appeals  for  the 
enforcement  of  its  order  whenever  it  has  reason  to  believe  that  its  order  is  not 
being  obeyed  or  is  about  to  be  disobeyed.  This  part  of  the  present  act  provides 
that  "If  such  person,  partnership,  or  corporation  fails  or  neglects  to  obey  such 
order,"  the  Commission  may  proceed  in  the  circuit  court  of  appeals  to  enforce 
its  order.  In  Federal  Trade  Commission  v.  Standard  Education  Society  (14 
Fed.  (2d)  947),  the  seventh  circuit  court  of  appeals  held  that  the  Commission's 
application  for  enforcement  first  presents  the  question  whether  the  respondent 
has  failed  to  obey  the  order  and  this  fact  must  be  presented  and  passed  upon 
before  the  validity  of  the  order  is  to  be  considered.  However,  in  the  second 
circuit,  in  Federal  Trade  Commission  v.  Paul  Balme  (23  Fed.  (2d)  615),  it  was 
held  that  the  question  of  the  violation  of  the  Commission's  order  is  not  Involved 
until  a  valid  order  has  been  recognized  by  the  court.  A  majority  of  the  circuit 
courts  of  appeals  have  followed  the  interpretation  of  the  second  circuit,  and  the 
proposed  amendment  will  settle  this  conflict  in  harmony  with  the  majority 
opinion  and  settle  it  in  such  a  way  that  the  Commission  will  not  be  put  to  the 
expense,  which  in  some  cases  may  be  great  and  in  all  cases  will  be  substantial, 
of  proving  the  violation  of  an  order  that  the  court  may  later,  in  the  same 
proceeding,  declare  invalid. 

It  is  evident  that  this  amendment  will  not  prejudice  any  right  of  the  person 
being  proceeded  against.  The  purpose  and  result  of  the  Commission's  application 
to  the  circuit  court  of  appeals  to  affirm  or  enforce  its  order  is  to  establish  the 
validity  of  the  order  and  make  the  Commission's  order  the  order  of  the  court. 
Only  when  the  Commission  thereafter  asks  the  court  to  punish  the  person  being 
proceeded  against  for  violation  of  the  order  should  the  Commission  be  required 
to  prove  that  it  has  been  violated.  Under  the  seventh  circuit's  interpretation 
the  Commission  must  make  that  proof  both  when  it  asks  the  court  to  affirm 
the  order  and  again  when  it  asks  for  the  punishment  of  the  respondent  for  a 
violation  of  the  court's  order. 

The  fourth  and  fifth  paragraphs  are  further  amended  (p.  6,  line  1 ;  p.  7,  line  15), 
so  that  either  upon  an  application  by  the  Commission  for  the  enforcement  of  its 
order,  or  upon  an  application  by  the  respondent  to  set  the  Commission's  order 
aside,  the  circuit  court  of  appeals  may  enter  its  order  enforcing  the  Commission's 
order  to  the  extent  that  it  is  affirmed.  This  amendment  makes  it  clear  that 
while  the  court  has  the  matter  before  it,  either  upon  the  application  of  the  Com- 
mission or  upon  the  application  of  the  person  being  proceeded  against,  it  may 
enter  its  decree  commanding  obedience  to  the  Commission's  order,  or,  if  it  modifies 
the  Commission's  order,  commanding  obedience  to  the  modified  order.  The  amend- 
ment is  in  the  interest  of  expeditious  enforcement  of  the  law. 

The  fourth  and  fifth  paragraphs  are  also  amended  (p.  6,  line  2 :  p.  7,  line  15) 
to  give  the  circuit  court  of  appeals  jurisdiction  to  issue  writs  necessary  in  its 
judgment  to  prevent  injury  to  the  public  or  to  competitoi's,  pendente  lite.  Ex- 
perience has  shown  that  cases  may  and  do  arise  where  the  business  practice  in 
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question  is  of  such  a  nature  that  its  continuance  during  tlie  pendency  of  the 
proceedings  in  tlie  circuit  court  of  appeals  will  worii  irreparable  injury  to  the 
public  or  competitors.  The  proceeding  in  the  circuit  c(;urt  of  appeals  is  an 
original  proceeding,  but  is  also  in  the  nature  of  a  review  of  the  Commission's 
proceedings.  Federal  courts  of  original  jurisdiction  ordinarily  have  authority 
to  issue  temporary  injunctions  pendente  lite,  and  appellate  courts  have  that 
power  when  properly  auxiliary  to  their  appellate  jurisdiction;  but  since  this 
is  a  special  proceeding,  it  appears  wise  to  give  the  circuit  court  of  appeals  ex- 
press power  to  restrain  the  continuance  of  the  unfair  method  pending  final  de- 
cision, whenever,  in  its  opinion,  the  public  interest  requires  it. 

Precedent  for  such  a  provision  is  found  in  the  Packers  and  Stockyards  Act, 
1921.  It  is  provided  (sec.  194  (cl,  title  7,  U.  S.  C.  A.)  that  after  appeal  has  been 
taken  from  the  Secretary's  order  to  cease  and  desist  to  the  circuit  court  of  appeals, 
the  court  "may  issue  a  temporary  injunction  restraining,  to  the  extent  it  deems 
proper,  the  packer  *  *  *  from  violating  any  of  the  provisions  of  the  order 
pending  the  tinal  determination  of  the  appeal."  And  in  the  Securities  Exchange 
Act  of  1934  (sec.  78y  (b),  title  15,  U.  S.  C.  A.)  it  is  provided  that  the  commence- 
ment of  proceedings  in  the  circuit  court  of  appeals  to  review  an  order  of  the 
Securities  and  Exchange  Commission  shall  not  operate  as  a  stay  of  the  order 
"unless  specifically  ordered  by  the  court." 

At  the  end  of  the  fifth  ijaragraph  is  added  a  sentence  as  follows  (p.  7,  line  19)  : 

"In  no  case  shall  it  be  necessary  to  establish  a  violation  of  the  order  of  the 
Commission  as  a  condition  precedent  to  the  affirmance,  modification,  or  setting 
aside  of  the  same,  or  entering  an  order  enforcing  it." 

This  relates  back  to  the  first  proposed  amendment  to  the  fourth  ijaragraph  dis- 
cussetl  on  page  3  hereof,  providing  that  the  Commission  may  make  application  to 
the  circuit  court  of  appeals  to  affirm  its  order  whenever  it  has  reason  to  believe 
that  its  order  is  not  being  obeyed  or  is  about  to  be  disobeyed. 

Paragraph  5  of  section  5  is  amended  (p.  7.  lines  6-7)  to  limit  the  time  to  60  days 
within  whicli  the  person  being  proceeded  against  may  make  application  to  the 
circuit  court  of  appeals  to  set  aside  an  order  of  the  Commission.  A  further 
amendment  provides  (p.  7,  lines  2,  3)  that  at  the  end  of  this  60  days,  if  such 
application  shall  not  have  been  made,  the  Commission's  order  shall  become  final 
and  conclusive,  and  fixes  a  penalty  for  failure  to  obey  it,  recoverable  in  a  civil 
action  by  the  United  States.  Under  the  present  act  there  is  no  time  fixed  within 
which  the  application  must  be  made  and  the  respondent  may,  without  incurring 
any  liability,  continue  to  use  the  unfair  method  until  the  Commission  discovers 
the  fact  and  secures  an  enforcement  order  in  the  circuit  court  of  appeals.  This 
proposed  amendment  would  prevent  a  respondent  playing  fast  and  loose  with  the 
Commission's  order,  neither  obeying  it  nor  asking  the  court  to  set  it  aside. 

Such  provisions  as  are  embodied  in  this  amenduient  are  not  novel.  Under  the 
Packers  and  Stockyards  Act  of  1921  the  procedure  before  the  Secretary  of 
Agriculture,  in  case  of  the  use  by  a  packer  of  certain  practices  declared  by  the  act 
to  be  unlaw^ful,  is  almost  identical  with  the  procedure  before  the  Commission 
under  section  5.  The  Packers  Act  provides  (see  sec.  194  (a),  title  7,  U.  S.  C.)  that 
an  order  of  the  Secretary  to  cease  and  desist  shall  become  final  after  30  days  un- 
less appeal  shall  have  been  taken  to  a  circuit  court  of  appeals.  And  section  195 
(1)  provides  that  the  violation  of  his  order  to  cease  and  desist  after  the  expi- 
ration of  the  30  days  without  an  appeal  shall  subject  the  violator  to  fine  and  im- 
prisonment. A  similar  limit  of  the  time  for  appeal  appears  in  the  Securities 
Exchange  Act  (sec.  78y  (a),  title  15,  U.  S.  C.  A.). 

The  last  paragraph  of  the  present  section  5  prescribes  the  method  of  serving 
"complaints,  orders,  and  other  processes"  of  the  commission ;  first,  by  delivering 
a  copy  to  the  person  to  be  served ;  second,  by  leaving  the  copy  at  his  or  its 
principal  place  of  business;  or  third,  by  mailing,  registered,  a  copy  to  his  or  its 
principal  place  of  business.  In  practically  every  case  service  by  mail  is  most 
convenient,  expeditious,  and  economical.  But  in  many  cases,  particularly  where 
the  process  to  be  served  is  a  subpena,  the  witness  or  person  to  be  served  has  no 
"place  of  business."  This  paragraph  is  amended  to  provide  (p.  9,  lines  2,  6) 
that  process  may  be  served  also  by  registered  mail  to  the  residence  of  the  person 
to  be  served. 

At  various  places  in  the  present  section  5,  the  word  "testimony"  instead  of 
"evidence"  is  used.  "Testimony"  strictly  means  oral  evidence  only,  and  the 
broader  term  "evidence"  is  evidently  intended  and  has  been  substituted  (p.  5, 
lines  17,  24 ;  p.  6,  lines  6,  21 ;  p.  7,  line  18) . 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  491 

Section  3  :  This  section  amends  section  5  of  the  act  as  follows : 

First  is  amended  subdivision  (a)  of  section  6  expressly  giving  the  Commis- 
sion power  to  proceed  either  upon  its  own  initiative  or  upon  the  direction  of  the 
President  or  either  House  of  Congress  (p.  9,  line  l(i).  Section  6  contains  the 
Commission's  fundamental  powers  of  investigation,  and  it  is  desirable  to  re- 
move any  doubt  as  to  whether  the  exercise  of  its  powers  must  await  the  trans- 
piring of  some  condition  precedent,  such  as  the  institution  of  legal  proceedings 
or  formal  direction  to  investigate  a  situation,  or  whether  its  powers  are  available 
for  use  in  the  performance  of  all  its  statutory  duties. 

This  subdivision  (a)  is  broadened  to  include  persons  and  partnerships  (p.  9, 
lines  20,  23)  in  addition  to  corporations,  within  the  field  of  the  Commission's 
power  to  investigate  business  practices  and  conditions  in  interstate  and  foreign 
commerce.  It  is  manifest  that  unfair,  detrimental,  or  illegal  practices  affecting 
or  interfering  with  such  commerce  may  be  carried  on  as  well  by  persons  and 
partnerships  as  by  corporations.  This  addition  of  persons  and  partnerships  is 
carried  into  other  .'mbdivisions  of  this  section  (p.  10,  lines  1-2,  11-12;  p.  11,  lines 
1-2,  11;  p.  12,  lines  4-5),  and  into  section  9  (p.  12,  lines  17,  22-23)  for  the  same 
reason. 

Subsection  (i),  a  new  subsection  (p.  12,  lines  7-10)  confers  upon  the  Commis- 
sion so  much  of  the  auxiliary  powers  of  Congress  to  obtain  information  in  aid 
of  legislation)  as  may  be  necessary  to  enable  the  Commission  to  carry  out  its 
duties  under  the  section.  In  Humphrey's  Execiitor  v.  TJ.  S.  (29.5  U.  S.  602),  the 
Supreme  Court  said  (p.  628)  : 

"The  Federal  Trade  Commission  is  an  administrative  body  created  by  Congress 
to  carry  into  effect  legislative  policies  embodied  in  the  statute,  *  *  *  ^nd 
to  perform  other  specified  duties  as  a  legislative  or  as  a  judicial  aid.  *  *  *  in 
making  investigations  and  reports  thereon  for  the  information  of  Congress  under 
section  6,  in  aid  of  the  legislative  power,  it  acts  as  a  legislative  agency." 

Since  Congress  has  imposed  upon  the  Commission  the  duty  to  make  these  in- 
vestigations as  its  legislative  aide,  it  undoubtedly  intended  to  give  it  the  neces- 
sary power  to  proceed. 

Section  4 :  This  section  amends  section  9  of  the  present  act,  which  relates  to 
evidence,  testimony,  and  witnesses.  There  has  been  doulit  and  confusion  on  the 
question  whether,  and  to  what  extent,  the  power  of  subpena  conferred  by  section 
9  applies  to  investigations  under  section  6.  In  the  BliUer's  National  Federation 
case  (decided  Sept.  22,  1926)  the  Supreme  Court  of  the  District  of  Columbia 
held  that  the  power  of  the  Commission  to  compel  the  attendance  and  testimony- 
of  witnesses  and  the  production  of  documentary  evidence  is  limited  to  formal 
proceedings  under  section  5  and  has  no  application  to  investigations  under  sec- 
tion 6.  The  Court  of  Appeals  of  the  District  upheld  the  Commission's  power  of 
subpena  in  investigations  under  section  6,  where  it  was  proceeding  pursuant  to  a 
resolution  of  the  Senate,  but  it  seems  to  base  its  decision  upon  the  ground  that 
the  resolution  of  the  Senate  was  tantamount  to  a  delegation  of  tlie  power  vested 
jn  the  Senate  itself.  Under  this  ruling,  the  Commission  would  have  no  such 
power  when  proceeding  on  its  own  initiative,  under  section  6. 

In  the  Electric  Bond  rf  Share,  case  (34  Fed.  (2d)  323),  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York  sustained  the  power  of  the 
commission  to  issue  subpena  for  the  attendance  of  witnesses  for  oral  testimony, 
but  circumsci-ibed  and  limited  its  power  to  subpena  documentary  evidence,  when 
pursuing  an  investigation  under  section  6. 

The  proposed  amendment  is  clarifying  and  removes  the  uncertainty  arising 
out  of  the  foregoing  decisions,  by  expressly  conferring  upon  the  ('ommission  the 
power,  as  was  originally  intended,  to  subpena  witnesses  for  oral  testimony  and 
to  examine  and  subpena  documentary  evidence,  when  it  is  proceeding  either 
under  section  5  or  section  6  (p.  13,  lines  22-2.5).  It  is  customary  to  confer  this 
power  upon  investigatory  and  fact-finding  agencies.  It  is  conferred  upon  investi- 
gating committees  of  Congress,  and  section  19  (b)  of  the  Securities  Act  of  1983 
(carried  into  the  Securities  Exchange  Act  of  19.34)  provides; 

"For  the  purpose  of  all  investigations  which,  in  the  opinion  of  the  Commission, 
are  necessary  and  proper  for  the  enforcement  of  this  title,  any  member  of  the 
Commission,  or  any  oflicer  or  officers  designated  by  it,  are  empowered  to  *  *  * 
subpena  witnesses  *  *  *  and  require  the  production  of  any  books,  papers, 
or  other  documents,  which  the  Commission  deems  relevant  or  material  to  the 
inquiry." 
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The  same  power  is  given  the  Interstate  Commerce  Commission  "and  for  the 
purposes  of  this  cliapter,  the  Commission  shall  have  povrer  to  require,  by  sub- 
pena,  the  attendance  and  testimony  of  witnesses  and  the  production  of  any 
books,  papers,  tariffs,  contracts,  agreements,  and  documents  relating  to  any 
matter  under  investigation  (sec.  12,  title  49,  U.  S.  C.  A.)." 

Further,  there  can  be  no  danger  of  abuse  of  the  power  by  the  Commission  since 
the  command  of  the  subpena  can  be  enforced  only  by  an  order  of  a  district  court 
of  the  United  Slates  (see  p.  13,  lines  12-13,  24-25). 

The  third  paragraph  of  section  9  is  amended  (p.  13,  lines  15-16)  so  that  in  a 
case  of  contumacy  or  refusal  to  obey  a  subpena  a  proceeding  to  enforce  obedience 
may  be  brought  in  any  United  States  district  court  in  which  the  person  resides, 
or  carries  on  business,  or  is  found.  Under  the  present  act,  the  jurisdiction  is 
confined  to  the  district  court  of  the  district  in  which  the  Commission's  inquiry  is 
being  carried  on.  This  amendment  is  to  the  convenience  both  of  the  Commission 
and  members  of  the  public  who  may  be  subpenaed.  The  Commission  hearing  to 
which  the  witness  has  been  subpenaed  may  be  in  a  district  remote  from  his 
residence.  Under  the  amendment  the  Conmiission  may  bring  the  proceeding  to 
foi'ce  his  attendance  in  the  district  court  of  the  district  of  his  residence. 

Another  amendment  in  this  connection  (p.  13,  line  18)  provides  that  the  court 
may  order  a  witness  to  appear  and  testify  either  before  the  Commission  or  "be- 
fore one  of  its  designated  examiners."  As  a  matter  of  practice,  nearly  all  hear- 
ings are  presided  over  by  an  examiner  of  the  Commission  which  the  present  act 
authorizes,  rather  than  by  a  commissioner.  The  present  act  empowers  the  dis- 
trict court  to  order  the  witness  to  appear  before  "The  Commission,"  and  this 
amendment  makes  it  clear  that  the  court  may  also  order  his  appearance  at  a  hear- 
ing presided  over  by  an  examiner.  The  Commission's  examiners  conduct  hearings 
throughout  the  country,  and  the  court  will  be  able  to  order  the  appearance  of  a 
witness  before  an  examiner  sitting  at  or  near  the  place  of  residence  of  the  witness 
instead  of  having  to  require  his  attendance  before  the  Commission,  which,  as  a 
body,  sits  only  in  Washington. 

The  last  paragraph  of  section  9  relates  to  immunity  of  a  witness  from  prosecu- 
tion in  any  matter  concerning  which  he  may  testify  in  obedience  to  a  subpena  of 
the  Commission.  It  is  proposed  to  amend  this  paragraph  by  providing  (p.  15, 
lines  3-4)  that  this  immunity  shall  not  attach  to  a  witness  except  where  he  shall 
have  claimed  his  privilege  prior  to  testifying  or  producing  evidence.  His  mak- 
ing the  claim  prior  to  actually  giving  the  testimony  or  producing  the  evidence 
would  put  the  Commission  on  notice  that  he  intends  to  claim  immunity,  in  time 
for  the  Commission  to  decide  whether  the  public  interest  would  better  be  served 
by  granting  him  the  immunity  or  by  foregoing  his  testimony  or  the  production  of 
evidence  bv  him.  This  provision  is  found  in  the  Securities  Exchange  Act  (sec.  78u 
(d),  title  15,  U.  S.  C.  A.). 

This  report  is  transmitted  to  you  in  duplicate  for  your  convenient  use. 

By  direction  of  the  Commission. 
Yours  sincerely, 

Garland  S.  Ferguson,  Jr., 

Acting  Chairman. 

[H.  Rept.  No.  1613,  75th  Cong.,  1st  sess.] 

Extension  of  Federal  Trade  Commission's  Authority  Over  Unfair  Acts  and 
Practices  and  False  Advertising  of  Food,  Drugs,  Devices,  and  Cosmetics 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom  was  referred 
the  bill  (S.  1077)  to  amend  the  act  creating  the  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,  having  considered  the  same, 
report  favorably  thereon,  with  an  amendment  and  recommend  that  the  bill  as 
amended,  do  pass. 

The  amendment  consists  of  striking  out  all  after  the  enacting  clause  and  in- 
serting a  substitute  bill. 

The  bill  as  passed  by  the  Senate  amended  sections  1,  4,  5,  6,  and  9  of  the  Fed- 
eral Trade  Commission  Act.  As  reported  here  it  amends  only  section  5  of  the 
present  act,  and  adds  new  sections,  not  in  the  Senate  bill,  dealing  with  control  of 
advertising  of  food,  drugs,  devices,  and  cosmetics.  The  amendments  to  sections 
1.  4,  6,  and  9  were  not  included  by  this  committee  as  it  was  felt  that  there  was 
no  pressing  need  for  them  at  tiiis  time. 
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GENERAL  PURPOSE  OF  PROPOSED  LEGISLATION 

Outside  of  procedural  matters  there  are  two  general  purposes  of  this  legisla- 
tion. 

The  first  is  to  broaden  the  powers  of  the  Federal  Trade  Commission  over  un- 
fair methods  of  competition  by  extending  its  jurisdiction  to  cover  unfair  or  de- 
ceptive acts  or  practices  in  commerce. 

The  second  general  purposes  is  to  provide  the  Commission  with  more  effective 
control  in  the  exercise  of  its  jurisdiction  over  false  advertisements  of  food,  drugs, 
devices,  and  cosmetics. 

AMENDMENTS    PROPOSED 

More  sijecifically,   it  is  proposed  to  amend  section  5  of  the  Federal  Trade 
Commission  Act  and  add  several  new  sections  to  said  act. 
The  proposed  amendments  to  section  5  are : 

(1)  An  amendment  making  "unfair  or  deceptive  acts  or  practices  in  commerce" 
unlawful. 

(2)  An  amendment  making  an  order  of  the  Commission  to  cease  and  desist 
final  upon  the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if 
no  such  petition  has  bet^n  filed  within  such  time. 

(3)  Procedural  a)nendments  fixing  the  time  when  the  Commission's  orders 
to  cease  and  desist  shall  become  final  where  they  are  reviewed  by  the  courts. 

(4)  A  provision  fixing  a  civil  penalty  of  not  to  exceed  .$5,000  for  each  violation 
of  an  order  of  the  Commission  to  cease  and  desist,  after  such  order  has  become 
final  and  while  it  is  in  effect. 

(5)  A  provision  exempting  from  the  act  persons  subject  to  the  Packers  and 
Stock  Yard  Act,  1921,  except  as  provided  in  said  act. 

The  amendments  to  the  Federal  Trade  Commission  Act  by  way  of  new 
sections  are: 

(1)  Section  12,  which  prohibits  dissemination  of  any  false  advertisement, 
through  the  mails  or  in  commerce,  for  the  purpose  of  inducing,  or  which  is  likely 
to  induce  the  purchase  of  food,  drugs,  devices,  or  cosmetics ;  or  the  dissemination 
of  any  such  advertisement,  by  any  means,  for  the  pui'pose  of  inducing,  or  which 
is  likely  to  induce,  the  purchase  in  commerce  of  such  commodities. 

(2)  Section  1.3,  which  authorizes,  in  certain  cases,  the  enjoining  of  the  dis- 
semination of  such  advertisements  pending  the  issuance  of  and  action  upon  a 
complaint  by  the  Commission  and  its  review  by  the  courts. 

(.3)  Section  14,  which  provides  that  a  violation  of  section  12  shall,  if  the  use 
of  the  commodity  advci'tised  may  be  injurious  to  health  because  of  results  from 
such  use,  or  if  such  violation  is  with  intent  to  defraud  or  mislead,  be  a  misde- 
meanor, punishable  by  a  fine  of  not  more  than  $-5,000  or  by  imprisonment  for 
not  more  than  6  months,  or  by  both  such  fine  and  imprisonment ;  with  the  further 
proviso  that  if  the  conviction  is  for  a  violation  committed  after  a  first  con- 
viction the  fine  be  not  more  than  $10,000,  and  imprisonment  not  more  than  1 
year,  or  both. 

(4)  Section  1.5,  which  defines  the  terms  "false  advertisement,"  "food,"  "drugs," 
"device,"  and  "cosmetic." 

(5)  Section  16,  which  provides  that  whenever  the  Commission  has  reason 
to  believe  that  any  person,  partnership,  or  corporation  is  liable  to  a  penalty 
under  section  14  or  under  subsection  (1)  of  section  5,  it  shall  certify  the  facts 
to  the  Attorney  General,  whose  duty  it  shall  be  to  cause  appropriate  proceedings 
to  be  brousht  for  the  enforcement  of  the  provisions  of  such  section  or  subsection. 

(6)  Sections  17  and  18,  which  provide  the  usual  separability  clause  and  fix 
the  date  when  certain  provisions  of  the  act  are  to  take  effect. 

UNFAIR     OR     DECEPTIVE     ACTS     OR     PRACTICES     IN     COMMERCE 

The  Federal  Trade  Commission  Act  has  not  been  amended  since  its  passage 
in  1914.  The  experience  of  the  Commission  has  demonstrated  the  need  of 
broader  powers  and  more  effective  procedural  methods  such  as  are  proposed 
in  this  bill. 

The  words  "unfair  methods  of  competition"  in  section  5  have  been  construed 
by  the  Supreme  Court  as  leaving  the  Commission  without  jurisdiction  to  issue 
cease  and  desist  orders  where  the  Commission  has  failed  to  establish  the  exist- 
ence of  competition.  In  other  words,  the  act  is  construed  as  if  ils  purpose  were 
to  protect  pompetitors  only  and  to  afford  no  protection  to  the  consumer  without 
showing  injury  to  a  competitor.     Thus,  if  a  person,  partnership,  or  corporation 
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has  a  monopoly  in  a  certain  field,  so  that  there  is  no  competitor,  his  acts,  no 
matter  how  deceptive  or  misleading  and  unfair  to  the  consuming  puhlic,  may 
not  be  restrained.  Similarly,  where  all  of  those  engaging  in  a  particular  line 
of  commerce  are  participating  in  the  same  unfair  method,  the  Commission  may 
be  powerless  to  act  for  consumer's  protection. 

In  a  recent  case  involving  the  alleged  false  and  deceptive  advertising  of  a 
drug  , where  the  Commission  had  issued  its  order  to  cease  and  desist,  the  Court 
said : 

"If  the  necessity  of  protecting  the  public  against  dangerously  misleading  adver- 
tisements of  a  remedy  sold  in  interstate  commerce  were  all  that  is  necessary  to 
give  the  Commission  jurisdiction,  the  order  could  not  successfully  be  assailed 
{Federal  Trade  Commission  v.  Raladam  Co.,  283  U.  S.  643)." 

In  that  case  the  Court  further  stated  that  although  two  of  the  three  essentials 
to  jurisdiction  were  present  namely,  (1)  that  the  methods  complained  of  were 
unfair,  and  (2)  that  a  proceeding  by  the  Commission  to  prevent  the  use  of  the 
methods  appeared  to  be  in  the  interest  of  the  public,  the  Commission  was  deprived 
of  jurisdiction  to  proceed  because  it  had  not  established  the  third  essential, 
namely,  that  the  unfair  methods  in  question  were  "methods  of  competition  in 
commerce." 

By  the  proposed  amendment  to  section  5,  the  Commission  can  prevent  such  acts 
or  practices  which  injuriously  affect  the  general  public  as  well  as  those  which 
are  unfair  to  competitors.  In  other  words,  this  amendment  makes  the  consumer, 
who  may  be  injured  by  an  unfair  trade  practice,  of  equal  concern,  before  the  law, 
with  the  merchant  or  manufacturer  injured  by  the  unfair  methods  of  a  dishonest 
competitor. 

This  amendment  will  also  enable  the  Commission  to  act  more  expeditiously  and 
save  time  and  money  now  required  to  show  actual  competition  and  the  injurious 
effect  thereon  of  the  unfair  methods  in  question. 

At  the  present  time,  both  the  investigation  of  unfair  methods  of  competition 
and  in  actual  proceedings  after  the  issuance  of  a  formal  complaint,  the  Com- 
mission nnist  develop  this  jurisdictional  prerequisite,  even  though  the  methods 
or  practices  involve  representations  that  are  flagrantly  false  or  deceptive  and 
dangerously  injurious  to  the  purchasing  or  consuming  public. 

Representatives  of  the  Commission  appearing  before  the  committee  stated 
that  competition  and  injury  to  a  competitor  can  be  established  in  almost  every 
case,  but  that  considerable  time  and  money  must  be  expended  in  many  cases  in 
order  to  do  so.  Since  it  is  the  purpose  of  Congress  to  protect  the  consumer  as  well 
as  the  honest  competitor,  the  Commission  should  be  empowered  to  prevent  the  use 
of  unfair  or  deceptive  acts  or  practices  in  connnerce,  regardless  of  whether  such 
acts  or  practices  injuriously  affect  a  competitor. 

The  provision  exempting  persons  subject  to  the  Packers  and  Stockyards  Act 
except  as  provided  in  that  act  conforms  to  the  existing  practice  and  assures  no 
change  in  view  of  the  amendments  to  the  Federal  Trade  Act.  Tlie  Federal  Trade 
Commission  would  retain  its  existing  jurisdiction  under  the  provisions  of  the 
Stockyards  Act. 

PROCEDURE  AND  PENALTIES 

The  provisions  of  .subsections  (g)  to  (k)  of  section  5.  inclusive,  are  for  the 
purpose  of  making  definite  and  certain  when  the  Commission's  orders  to  cease 
and  desist  become  final,  and  are  similar  to  those  found  in  the  Revenue  Act  of 
1026.  fixing  the  time  when  the  orders  of  the  Board  of  Tax  Appeals  become  final. 

Subsection  (1)  provides  that  any  pei-son,  partnership,  or  corporation  who  fails 
to  obey  an  order  of  the  Commission  to  cease  and  desist  after  it  has  become  final, 
and  while  it  is  in  effect,  shall  forfeit  and  pay  to  the  United  States  a  civil  penalty 
of  not  more  than  $5,000  for  each  violation,  which  shall  accrue  to  the  United  States 
and  may  be  recovered  by  a  civil  action  brought  by  the  United  States.  The  object 
of  the  provision  is  to  enforce  obediance  to  the  Commission's  orders  to  cease  and 
desist  after  such  orders  have  become  final  through  approval  of  the  courts  or 
through  the  failure  of  respondents  to  seek  I'eview.  Similar  provlsicms  are  con- 
tained in  the  Packers  and  Stockyards  Act  of  1921  (sec.  195,  title  7,  U.  S.  C.  A.) 
and  in  the  Securities  Exchange  Act  of  1934  (sec.  78y  (a),  title  15,  U.  S.  C.  A.). 

ADVERTISEMENTS 

Salesmanship  and  advertising  are  inextricable  from  the  promotion  and  opera- 
tion of  business  under  our  economic  system.  They  have  the  common  purpose  of 
inducing  the  purchase  of  the  seller's  product.     It  is  the  case  of  the  advocate 
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boosting  his  own  cause.  Common  experience  discounts  statements  of  a  zealous 
advocate  and  weighs  his  dechirations  in  the  light  of  his  own  self-serving  financial 
purposes.  Reasonable  latitude  must  be  conceded  to  the  salesman  and  advertiser 
in  boosting  his  own  product. 

It  is  not  the  purpose  of  this  connnittee  to  ignore  the  realities  of  this  situation. 

On  the  other  hand,  we  cannot  ignore  the  evils  and  abuses  of  advertising;  the 
imposition  upon  the  unsuspecting:  and  the  downright  criminality  of  preying  upon 
the  sick  as  well  as  the  consuming  public  through  fraudulent,  false,  or  subtle  mis- 
leading advertisements. 

The  need  of  amending  the  existing  act  to  give  tlie  Fedei'al  Trade  Commission 
more  effective  control  over  advertising  as  an  unfair  practice,  is  urgent  and' 
manifest. 

The  provisions  of  this  bill  covering  false  advertising  are  far  reaching  but  we 
l)elieve  entirely  warranted,  necessary  for  tlie  effective  control  of  illegitimate  adver- 
tising and  yet  drawn  with  due  regard  to  the  rights  of  legisimate  advertising.  We 
believe  the  legislation  is  based  on  necessity  and  sound  reason  and  that  due  dis- 
crimination has  been  made  in  applying  penalties  to  lit  the  varying  m;ignitude  of 
tlie  offenses  involved. 

AMRNDMENTS  AS  TO  ADVEKTISING 

Among  the  most  obvious  needs  of  the  Federal  Trade  Commission  Act  are  those 
of  giving  more  effective  control  of  advertisements  affecting  the  public  health  and 
fraudulent  impositions  as  t<i  its  food  and  medicinal  supplies. 

The  advertisement  amendments  to  this  bill  revolve  around  the  definition  of  a 
"false  adA-ertisement"  in  section  la.  A  false  advertisement  is  defined  as  one 
"which  is  misleading  in  a  material  respect."  Certain  specified  matters  are  to  bs 
considered  in  determining  whether  or  not  an  advertisement  is  misleading.  This 
definition  is  very  broad.  It  will  be  noted  that  a  fraudulent  intent  is  not  a  neces- 
sary element  of  a  false  advertisement.  The  essential  elements  of  a  false  adver- 
tisement are  that  it  is  misleading,  and  misleading  in  a  material  respect.  It  places 
on  the  advertiser  the  burden  of  seeing  that  his  advertisement  is  not  misleading. 

The  definition  is  broad  enough  to  cover  every  form  of  advertisement  deception 
over  which  it  would  be  humanly  practicable  to  exercise  govei'nmental  control. 
It  covers  every  case  of  imposition  on  a  purchaser  for  which  they  could  be  a  prac- 
tical remedy.  It  reaches  every  case  from  that  of  inadvertent  or  uniformed 
advertising  to  that  of  the  most  subtle  as  well  as  the  most  vicious  types  of 
advertisement. 

Obviously,  a  definition  to  be  applied  to  the  infinite  variety  of  advertisements 
disseminated  regarding  thousands  of  different  foods,  drugs,  devices,  and  cosmetics 
must  be  general  in  its  terms.  There  will  be  difficulties  and  uncertainties  of  inter- 
pretation just  as  there  have  been  in  the  case  of  provisions  of  the  Federal  Trade 
Commission  Act,  the  Food  and  Ding  Act.  and  the  antitrnst  laws,  and  other  laws 
prescribing  in  genc^ral  terms  standards  of  conduct  to  be  applied  to  innumerable 
factual  situations.  These  difficulties  are  inherent  in  the  i^roblem  hut  should  not 
prevent  necessary  and  adequate  consumer  iirotection. 

It  will  be  observed  that  it  is  not  mandatory  on  the  advertiser  to  state  anything. 
The  oidy  requirement  is  in  case  he  does  advertise,  he  shall  not  make  statements 
that  are  misleading  in  a  material  respect. 

It  is  incumbent  on  tlie  advertiser  to  reveal  facts  material  in  the  light  of  repre- 
sentations made  in  the  advertisement. 

The  Federal  Trade  Commission  has  the  machinery  and  trained  personnel  to 
investigate  in  a  proceeding  against  false  advertising  of  all  industries  and  all 
commodities.  The  common  motive  of  false  advertisement  is  the  same  in  every 
line  of  industry,  to  gain  an  economic  advantage  through  defrauding  or  misleading 
the  purchaser.  This  method  of  protecting  the  public  should  be  harmonized  and 
unified  under  one  organization  with  consistent  and  uniform  methods  of  en- 
forcement and  penalization.  Efficiency,  uniformity,  and  economy  suggest  this^ 
course.     This  legislation  is  framed  with  that  purpose  in  mind. 

The  Federal  Trade  Comnussion  as  an  independent  quasi-judicial  body,  has  a 
procedure  better  calculated  to  handle  multitudinous  types  of  advertising  and  to  do 
its  work  to  the  greater  confidence  and  satisfaction  of  the  public  than  any  purely 
administrative  body.  Its  work  carries  with  it  the  combined  elements  of  searching 
investigation,  orderly  procedure,  prevention  rather  than  penalization  in  minor 
cases,  and  that  judicial  fairness  that  is  essential  to  the  enlistment  of  confidence 
by  the  public. 
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FITTING    PENALTIES    TO    THE    OFFENSE 

Having  adopted  this  far-reaching  definition  of  false  advertisements,  your  com- 
mittee attempted,  so  far  as  practicable,  to  provide  remedies  and  penalties  therefor 
in  proportion  to  the  offenses  involved. 

Manifestly  all  the  various  types  and  degrees  of  offenders  under  such  a  broad 
definition  could  not  justly  be  placed  in  one  common  mold  for  the  purpose  of  penali- 
zation. Therefore,  the  committee  has  recommended  the  different  procedures  and 
penalties  provided  in  this  act. 

For  the  offender  whose  transgression  is  trivial,  inadvertent,  or  innocent  of  law- 
offending  purpose,  the  regular  procedure  of  the  Federal  Trade  Commission 
through  a  cease-and-desist  order  can  be  followed.  The  discretion  that  the  Com- 
mission has  under  its  direction  to  act  where  it  appears  to  th;^  Commission  "that 
a  proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  public"  will 
permit  the  effective  and  simple  handling  of  tliis  vast  class  of  minor  infractions. 
Such  a  procedure  is  particularly  fitting  where  the  accused  is  without  wrongful 
purpose  and  desirous  of  conducting  his  business  in  compliance  with  the  law. 

In  cases  where  the  accused  persists  in  the  dissemination  of  a  misleading  adver- 
tisement after  complaint,  the  Commission  is  given  a  prompt  method  of  procedure 
to  prevent  the  continuance  of  the  offense  by  a  temporary  injunction  issued  by 
the  court  under  section  13.  For  proper  cause  shown,  this  injunctive  process  can 
apply  against  a  threatened  dissemination  of  the  advertisement  and  can  be  broad 
enough  to  prevent  evasions  of  the  order  through  technical  changes  in  advertise- 
ments. 

The  amendments  proposed  further  provide  for  a  more  effective  prevention  of 
misleading  advertisements  by  procedural  changes  under  cease-and-desist  orders 
as  now  practiced.  The  order  of  the  Commission  would  definitely  become  final 
as  provided  in  section  5  and  become  operative  as  to  further  transgressions  with- 
out the  initiation  of  new  proceedings  as  now  required  after  the  violation  occurs. 

Under  section  5  (1)  as  amended,  a  violation  of  a  cease-and-desist  order  after 
it  becomes  final  will  entail  a  civil  penalty  of  not  moi-e  than  $5,000  for  each 
violation. 

To  cover  the  grosser  cases  of  false  advertising,  in  addition  to  existing  penalties, 
it  is  provided  in  section  14  that  where  the  advertisement  is  to  induce  the  pur- 
chase of  an  article  which  may  be  injurious  to  health  because  of  the  result  of 
such  use,  and  also  in  cases  where  such  advertisement  is  with  intent  to  defraud 
or  mislead,  the  offense  shall  be  prosecuted  as  a  crime  and  jninishable  by  imprison- 
ment for  not  more  than  6  months  or  a  fine  of  not  more  than  $5,000  or  by  both.  For 
a  second  offense  after  a  first  conviction,  the  penalty  is  a  fine  of  not  more  than 
$10,000  or  imprisonment  by  not  more  than  1  year  or  both. 

These  criminal  offenses  will  not  be  prosecuted  by  the  Federal  Trade  Commis- 
sion, but  througli  the  Department  of  Justice.  The  Commission  will  report  the 
facts  to  the  Attorney  General  for  appropriate  proceedings. 

The  dissemination  of  such  false  advertisements  is  declared  to  be  an  unfair  or 
deceptive  act  or  practice  in  commerce  within  the  meaning  of  section  5  of  the 
Federal  Trade  Commission  Act. 

Food,  drugs,  devices,  and  cosmetics  are  within  the  terms  of  these  advertising 
sections. 

Speaking  generally,  "devices"  within  the  terms  of  the  act  means  instruments 
and  contrivances  intended  for  use  in  the  cure  or  treatment  of  disease. 

"Devices"  are  included  within  the  bill  because  of  their  close  association  with 
drugs  as  a  means  for  the  treatment  of  physical  ills. 

"Cosmetics"  are  brought  within  the  provisions  of  the  bill  because  in  many 
instances  cosmetics  are  injurious  to  health  and  produce  physical  injuries  to  the 
body. 

Disseminators  of  adS^ertisements  including  publishers  and  radio  broadcasters 
are  affoi*ded  a  proper  exemption  under  section  14  (b)  as  to  avoid  unwarranted 
hardship  on  the  person  who  has  conducted  his  business  with  proper  prudence. 

OPINION    EVIDENCE 

A  problem  of  some  difficulty  exists  in  the  case  of  advertisements  where  there 
are  differences  of  opinion.  Perhaps  the  problem  is  most  acute  in  the  case  of 
claims  regarding  the  curative  effect  of  drugs.  The  difficulty  has  two  aspects — 
one  of  policy  and  the  other  of  congressional  power. 

As  to  the  policy,  there  is  no  intention  to  punish  an  advertiser  for  making  a 
statement  which  he  liad  good  reason  to  believe  was  true,  if  made  in  such  manner 
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as  to  be  not  luisleafling.  On  the  other  hand,  it  is  not  desired  to  permit  an 
advertiser  to  make  a  representation  as  to  therapentic  effect,  for  example,  in  such 
manner  as  to  be  misleading,  merely  because  he  can  find  some  expert  opinion  to 
support  his  claim. 

As  to  the  legal  problem,  it  is  a  well-known  principle  of  law  that  a  statute  pro- 
viding punishment  for  the  commission  of  an  offense  must  describe  the  offense 
with  a  reasonable  degree  of  certainty.  There  are  clear  implications  in  cases 
arising  under  the  Food  and  Drugs  Act  of  June  30,  1906,  that  Congress  may  not 
penalize  the  making  of  a  statement  or  representation  regarding  the  truth  of 
which,  qualified  opinion  differs  {Seven  Cases  v.  United  States,  239'  U.  S.  510; 
United  States  v.  Johnson,  221  U.  S.  488).  See  also  American  School  of  Magnetic 
Healing  v.  Me  Annuity  (187  U.  S.  94). 

The  reason  for  this  limitation  on  the  power  of  Congress  is  apparent.  Whether 
an  advertisement  would  be  misleading  in  a  material  respect  and  thus  he  a  false 
advertisement,  would  depend,  in  a  prosecution,  on  whether  the  jury  found  it  to 
be  misleading. 

If  Congress  were  to  provide  that  a  representation,  as  to  the  correctness  of 
which  qualified  opinion  differed,  would  be  misleading  if  the  jury  agreed  with  the 
experts  holding  one  view,  but  not  misleading  if  the  jury  agreed  with  the  experts 
holding  the  other  view,  it  will  be  seen  that  the  advertiser  would  not  be  able  to 
tell  in  advance  whether  his  advertisement  violated  the  statute.  There  would 
therefore  exist  the  kind  of  uncertainty  which  would  invalidate  the  statute.  On 
the  other  hand,  it  is  undesirable  to  permit  misleading  claims  to  be  made  simply 
because  experts  can  be  found  to  substantiate  them. 

It  is  in  the  light  of  these  considerations  that  the  committee  on  the  advice  of 
the  House  Legislative  Counsel,  included  in  the  definition  of  "false  advertisement" 
the  following  provision :  "but  if,  at  the  time  of  the  dissemination  of  the  adver- 
tisement, there  exists  a  substantial  difference  of  opinion,  among  experts  qualified 
by  scientific  training  and  experience,  as  to  the  truth  of  a  representation,  the 
advertisement  shall  not  be  considered  misleading  on  account  of  such  representa- 
tion, if  it  states  clearly  and  prominently  the  fact  of  such  difference  of  opinion. 
Nothing  in  this  paragraph  shall  be  construed  as  requiring  the  making  of  such 
statement  as  to  dittei-ence  of  opinion ;  and  failure  to  so  state  the  fact  of  such 
difference  of  opinion  shall  not  relieve  the  Government  of  the  burden  of  establish- 
ing the  misleading  character  of  the  representation." 

This  provision  does  not  increase  the  burden  of  the  accused  in  making  his 
defense,  but  affords  him  an  opportunity  for  his  own  protection  where  uncertain 
as  to  his  rights. 

What  this  provision  does  is  to  afford  the  advertiser  a  means  of  knowing  how 
he  can,  with  certainty,  establish  his  innocence  under  the  statute,  thus  removing 
the  danger  of  invalidity  growing  out  of  alleged  uncertainty.  It  applies  only  in 
the  narrow  class  of  cases  where  such  a  difference  of  opinion  exists,  and  it  does 
not,  it  should  be  noted,  require  the  inclusion  in  the  advertisement  of  a  statement 
as  to  the  difference  of  opinion.  Whether  or  not  .such  a  statement  is  included, 
the  basic  question  as  to  whether  the  advertisement  is  misleading  always  remains 
to  be  determined. 

It  is  to  be  noted  that  the  difference  of  opinion  involved  is  one  existing  at  the 
time  the  advertisement  is  dis.seminated.  Therefore,  if  it  is  necessary  to  estab- 
lish in  court  the  existence  of  such  a  difference  of  opinion,  it  will  be  done  by 
testimony  as  £o  the  state  of  expert  opinion  on  the  question  at  the  time  of  the 
dis.«:emi nation  and  not  by  testimony  as  to  the  sate  of  expert  opinion  at  the  time 
of  the  trial  or  by  testimony  of  individual  experts  at  to  their  opinion  regarding 
the  truth  of  the  representation.  There  is  no  obligation  on  the  advertiser  to 
publish  a  statement  that  there  is  a  difference  of  opinion  as  to  the  product  he 
advertises.  He  may  avail  himself  of  such  a  defense  if  he  desires  to  do  so. 
Wliether  or  not  he  does  so  does  not  relieve  the  Government  of  carrying  its  burden 
of  establishing  the  misleading  character  of  the  false  advertisement.  Thus  the 
misleading  character  of  the  representation  will  be  a  burden  for  the  prosecution 
to  prove  in  every  case  and  the  truthfulness  of  the  representation  may  be  a  defense 
in  every  case. 

"to  the  interest  of  the  public" 

Under  section  5  action  by  the  Federal  Trade  Commi.ssion  is  taken  in  those 
cases  where  it  appears  to  the  Commission  that  a  proceeding  is  "to  the  interest 
of  the  public." 

The  elucidation  of  this  language  by  the  Supreme  Court  in  Federal  Trade  v. 
Klesner  (280  U.  S.  19),  is  enlightening.  In  that  case  the  Court,  speaking  through 
Justice  Brandeis,  said : 
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"In  determining  wliether  a  proposed  proceeding  will  be  in  tlie  public  interest  the 
Commission  exercises  a  broad  discretion.  But  the  mere  fact  that  it  is  to  the 
interest  of  the  community  that  private  riglats  shall  be  respected  is  not  enough  to 
supi>ort  a  finding  of  public  interest.  To  justify  filing  a  complaint  the  public 
interest  must  be  specific  and  substantial.  Often  it  is  so,  because  the  unfair 
method  employed  threatens  the  existence  of  present  or  potential  competition. 
Sometimes,  because  the  unfair  method  is  being  employed  under  circumstances 
which  involve  flagrant  oppression  of  the  weak  by  the  strong.  Sometimes,  be- 
cause, although  the  aggregate  of  the  loss  entailed  may  be  so  serious  and  wide- 
spread as  to  make  the  matter  one  of  public  consequence,  no  private  suit  would  be 
brought  to  stop  the  unfair  conduct,  since  the  loss  to  each  of  the  individuals 
affected  is  too  small  to  warrant  it. 

*  *  *  *  *  *  * 

"Its  preliminary  determination  that  institution  of  a  proceeding  will  be  in  the 
public  interest,  while  not  strictly  within  the  scope  of  that  provision,  will  ordinarily 
be  accepted  by  the  courts.  But  the  Commission's  action  in  authorizing  the  filing 
of  a  complaint,  like  its  action  in  making  an  order  thereon,  is  sub.ject  to  judicial 
review.  The  specific  facts  established  may  show,  as  a  matter  of  law,  that  the 
proceedings  which  it  authorized  is  not  in  the  public  interest,  within  the  meaning 
of  the  act.  If  this  appears  at  any  time  cUu'ing  the  course  of  the  proceeding  before 
it,  the  Commission  should  dismiss  the  complaint." 

SENATE   AMENDMENTS 

This  bill,  as  it  passed  the  Senate,  contained  amendments  to  several  sec- 
tions of  the  Federal  Trade  Commission  Act  other  than  section  5  and  which 
are  omitted  from  the  bill  as  now  reported.  It  developed  at  the  hearing  some  of 
these  amendments  were  highly  controversial,  and  of  doubtful,  if  of  any  value. 
Some  of  them  excited  controversies  that  might  impede  legislation  on  this  subject 
and  did  not  seem  of  sufiicient  consequence  to  justify  their  inclusion.  The  bill  as 
proposed  to  be  amended  by  the  House  committee  carries  out,  and  we  believe,  im- 
proves, the  substantial  amendments  proposed  by  the  Senate  to  section  5. 

To  summarize,  this  legislation  is  needed  to  give  the  Federal  Trade  Commission 
jurisdiction  over  unfair  acts  and  practices  for  consumer  protection ;  to  relieve 
the  Government  of  unnecessary  time  and  expense  in  proving  an  injury  to  a  com- 
petitor as  a  prerequisite  to  consumer  protection  and  to  the  suppression  of  an 
unfair  method  in  conunerce.  and  to  give  more  effective  and  necessary  control 
over  false  advertisements  of  food,  drugs,  devices,  and  cosmetics. 

The  legislation  seeks  to  establish  no  new  bureaus  or  to  take  on  new  fields  of 
activities,  but  rather  to  provide  more  effective  methods  of  accomplishing  that, 
which  broadly  speaking,  are  the  purposes  of  the  existing  law. 

CHANGES  IN  EXISTING  LAW 

In  compliance  with  paragraph  2a  of  Rule  XIII  of  the  Rules  of  the  Hou.se  of 
Representatives,  changes  in  the  Federal  Trade  Commission  Act  of  September  26, 
1914,  made  by  the  bill  as  pas.sed  the  Senate  are  shown  as  follows  (existing  law 
proposed  to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is  printed  in 
italic,  existing  law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

"AN  ACT  To  create  a  Federal  Trade  Commission,   to  define  its  powers  and  duties,  and 

for  other  purposes 

"Be  it  enacted  hy  the  Senate  and  Honse  of  Representatives  of  the  United  States 
of  Afneriea  in  Congress  assembled.  That  a  commission  is  hereby  created  arul  estab- 
lished, to  be  known  as  the  Federal  Trade  Conunission  (hereinafter  referred  to  as 
the  commission),  which  will  be  composed  of  five  commissioners,  who  shall  be 
appointed  by  the  I'resident,  by  and  with  the  advice  and  consent  of  the  Senate. 
Not  more  than  three  of  the  commissioners  shall  be  members  of  the  same  political 
party.  The  first  commissioners  appointed  shall  continue  in  office  for  terms  of 
three,  four,  five,  six,  and  seven  years,  respectively,  from  the  date  of  the  taking 
effect  of  this  Act,  the  term  of  each  to  be  designated  by  the  I'resident,  but  their 
successors  shall  be  appointed  for  terms  of  seven  years,  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be  apix)inted  only  for  the  unexpired  term  of  the  com- 
missioner whom  he  shall  succeed:  Provided,  hoioever,  That  upon  the  expiration  of 
his  term  of  office  a  Commissioner  shall  continue  to  serre  until  his  successor  shall 
have  heen  appointed  (uid  shall  have  qaalified.     The  conunission  shall  choose  a 
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chairman  fr,om  its  membership.  No  commissioner  shall  engage  in  any  other  busi- 
ness, vocation,  or  employment.  Any  commissioner  may  be  removed  by  the  Presi- 
dent for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  A  vacancy  in  the 
commission  shall  not  impair  the  right  of  the  remaining  commissioners  to  exercise 
all  the  powers  ,of  the  C(mimission. 

"The  commission  shall  have  an  official  seal,  which  shall  be  judicially  noticed. 

"Sec.  4.  [That  the]  The  words  defined  in  this  section  shall  have  the  following 
meaning  when  found  in  this  Act,  to  wit : 

"  'Commerce'  means  commerce  among  the  several  States  or  with  foreign  nations, 
or  in  any  Territory  of  the  United  States  or  in  the  District  of  Columbia,  or  between 
any  such  Territoi-y  and  another,  or  between  any  such  Territory  and  any  State  or 
foreign  nation,  or  between  the  District  flf  Columbia  and  any  State  or  Territory 
or  foreign  nation. 

•'  'Corporation'  [means  any  company  or  association!  slwll  be  deemed  to  include 
imij  co)iipa}i!i,  trust,  .so-vallcd  Massachusetts  trust,  or  association,  incorporated  or 
unincorporated,  which  is  organized  to  carry  on  business  for  its  oirn  profit  or  that 
of  its  members,  and  has  shares  of  capital  or  capital  [stock,  and  any  company] 
stock  or  certificates  of  interest  and  any  conrpani/.  trust  so-called  ^fassa(■hllsctts 
trust,  or  association,  incorporated  or  unincorporated,  without  shares  of  capital 
or  capital  [stock,]  stock  or  certificates  of  interest,  except  partnership.s,  which  is 
organized  to  carry  on  business  for  its  .own  profit  or  that  of  its  members. 

"  'Documentary  evidence'  [means]  includes  all  documents,  papers,  [and  corre- 
spondence in  existence  at  and  after  the  passage  of  this  Act]  correspondcTwe, 
hooks  of  account,  and  financial  and  corporate  records. 

"  'Acts  to  regulate  commerce'  means  the  Act  entitled  'An  Act  to  regulate  com- 
merce', approved  February  1-1.  1887,  and  all  Acts  amendatory  thereof  and  sup- 
plementary thereto  and  tlie  C omnmnications  Act  of  IB-i'i  and  all  Acts  amendatory 
thereof  and  supplementary  thereto. 

"  'Antitrust  Acts'  means  the  Act  entitled  'An  Act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies',  approved  July  2,  1S90 ;  al.so 
[the]  sections  73  to  77,  inclusive,  of  an  Act  entitled  'An  Act  to  reduce  taxation, 
to  provide  revenue  for  the  Government,  and  for  other  purposes',  approved  August 
27,  1894;  [and]  also  the  Act  entitled  "An  Act  to  amend  sections  73  and  76  of  the 
Act  of  August  27,  18.94,  entitled  "An  Act  to  reduce  taxation,  to  provide  revenue 
for  the  Government,  and  for  other  purposes"  ',  approved  February  12,  1913;  and 
also  the  Act  entitled  'An  Act  to  supplement  existing  laivs  against  nnlaivful  re- 
straints arid  monopolies,  and  for  other  purposes',  approved  October  15,  191'f. 

"Se«.  5.  That  unfair  methods  of  competition  in  commerce,  and  unfair  or  de- 
ceptire  acts  and  practices  in  commerce,  are  hereby  declared  unlawful. 

"The  Commission  is  hereby  empowered  and  directed  to  prevent  persons,  partner- 
ships, or  corporations,  except  banks,  and  common  carriers  subject  to  the  Acts  to 
regulate  commerce,  from  using  unfair  methods  of  competition  in  commerce  and 
unfair  or  deceptive  acts  and  practices  in  commerce. 

"Whenever  the  Commission  shall  have  reason  to  believe  that  any  such  person, 
partnership,  or  corpoi-ation  has  been  or  is  using  any  unicair  [methods]  method 
of  competition  or  unfair  or  deceptive  act  or  practice  in  commerce,  and  if  it  shall 
appear  to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  it  shall  issue  and  serve  upon  such  person,  partnership,  or 
corporation  a  complaint  stating  its  charges  in  that  respect,  and  containing  a 
notice  of  a  hearing  upon  a  day  and  at  a  place  therein  fixed  at  least  thirty  days 
after  the  service  of  said  complaint.  The  person,  partnership,  or  corporation  so 
complained  of  shall  have  the  right  to  appear  at  the  place  and  time  so  fixed  and 
show  cause  why  an  order  should  not  be  entered  by  the  Commission  requiring  such 
person,  partnership,  or  corporation  to  cease  and  desist  from  the  violation  of  the 
law  so  charged  in  said  complaint.  Any  person,  partnership,  or  corporation  may 
make  application,  and  upon  good  cause  shown  may  be  allowed  by  the  Commission 
to  intervene  and  appear  in  said  proceeding  by  counsel  or  in  person.  The  testi- 
mony in  any  such  proceeding  shall  be  reduced  to  writing  and  filed  in  the  office  of 
the  Commission.  If  upon  such  hearing  the  Commission  shall  be  of  the  opinion 
that  the  method  of  coinjDetition  or  the  act  or  practice  in  question  is  prohibited  by 
this  Act.  it  shall  make  a  report  in  writing  in  which  it  shall  state  its  findings  as  to 
the  [facts.]  facts  and  shall  issue  and  cause  to  be  served  on  such  person,  partner- 
ship, or  corporation  an  order  requiring  such  person,  partnership,  or  corporation 
to  cease  and  desist  from  using  such  method  of  competition  or  such  act  or  practice. 
Until  a  transcript  of  the  record  in  such  [hearing]  hearings  shall  have  been  filed 
in  a  circuit  court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the 
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Commission  may  at  any  time,  npon  such  notice  and  in  such  manner  as  it  shall 
deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any  order 
made  or  issued  by  it  under  this  section. 

"[If  such  jterson,  partnership,  or  corporation  fails  or  neglects  to  obey]  When- 
ever the  Commission  shall  have  reason  to  believe  that  such  person,  partnership,  or 
corporation  has  failed  or  neglects  to  obey,  or  intends  or  is  about  to' disobey,  such 
order  of  the  Commission  while  the  same  is  in  effect,  the  Commission  may  apply  to 
the  circuit  court  of  appeals  of  the  United  States,  within  any  circuit  where  the 
method  of  competition  [or  the  act  or  practicej  in  question  was  used  or  where  such 
person,  partnership,  or  corporation  resides  or  carries  on  bvisiness,  for  the  enforce- 
ment of  its  order,  and  shall  certify  and  file  with  its  application  a  transcript  of  the 
entire  record  in  the  proceeding,  including  all  the  [testimony]  evidence  taken  and 
the  report  and  order  of  the  Commission.  Upon  such  filing  of  the  application  and 
transcript  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person, 
partnership,  or  corporation  and  thereupon  sliall  have  jurisdiction  of  the  proceed- 
ing and  of  the  question  determined  therein,  and  shall  have  power  to  make  and 
enter  upon  the  pleadings,  [testimony,]  evidence,  and  proceedings  set  forth  in  such 
transcript  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the  Com- 
mission, and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed,  and  to 
issue  such  writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in  its  judgment 
to  prevent  injury  to  the  public  or  to  competitors  pendente  lite.  The  findings  of  the 
Commission  as  to  the  facts,  if  supported  by  [testimony.]  emdence,  shall  be  con- 
clusive. To  the  extent  that  the  order  of  the  Commissi07i  is  affirmed,  the  court 
shall  thereupon  i-sstie  its  own  order  commanding  obedience  to  the  terms  of  such 
order  of  the  Commission.  If  either  party  shall  apply  to  the  court  for  leave  to 
adduce  additional  evidence,  and  shall  show  to  the  satisfaction  of  the  court  that 
such  additional  evidence  is  material  and  that  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  in  the  proceeding  before  the  Commission,  the 
court  may  order  such  additional  evidence  to  be  taken  before  the  Commission  and 
to  be  adduced  upon  the  hearing  in  such  manner  and  upon  such  terms  and  condi- 
tions as  to  the  court  may  seem  proper.  The  Commission  may  modify  its  findings 
as  to  the  facts,  or  make  new  findings,  by  reason  of  the  additional  evidence  so 
taken,  and  it  shall  file  such  modified  or  new  findings,  which,  if  supported  by 
[testimony,]  evidence,  shall  be  conclusive,  and  its  recommendation,  if  any,  for 
the  modification  or  setting  aside  of  its  original  order,  with  the  return  of  such 
additional  evidence.  The  judgment  and  decree  of  the  court  shall  be  final,  except 
that  the  same  shall  be  subject  to  review  by  the  Supreme  Court  upon  [certiorari] 
certiorari,  as  provided  in  section  240  or  the  Judicial   Code. 

"Any  party  required  by  such  order  of  the  Commission  to  cease  and  desist  from 
using  such  method  of  competition  or  such  act  or  practice  may  obtain  a  review  of 
such  order  in  said  circuit  court  of  appeals  by  filing  in  the  [court]  court,  ivithin 
sixty  days  from  the  date  of  the  service  of  such  order,  a  written  petition  praying 
that  the  order  of  the  Commission  be  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  Commission,  and  thereupon  the  Commission  forthwith 
shall  certify  and  file  in  the  court  a  transcript  of  the  record  as  hereinbefore  pro- 
vided. Upon  the  filing  of  the  transcript  the  court  shall  have  the  same  jurisdiction 
to  affirm,  set  aside,  or  modify  the  order  of  the  Conmiission  and  to  enforce  same  and 
to  issue  such  wiits  as  in  the  case  of  an  application  by  the  Commission  for  the 
enforcement  of  its  order,  and  the  findings  of  the  Commission  as  to  the  facts,  if 
supported  by  [testimony,]  evidence,  shall  in  like  manner  be  conclusive.  In  no 
case  .^hall  it  be  necessary  to  establish  a  violation  of  the  order  of  the  Commission  as 
a  condition  precedent  to  the  affirmance,  modification,  or  setting  aside  of  the  same 
or  entering  an  order  enforcing  it. 

"At  the  end  of  sixty  days  from  the  date  of  service  of  any  order  to  cense  aiid  desist 
of  the  Commission,  such  order  shall  become  final  and  conclusive  against  any  per- 
son, partnership,  or  corporation  subject  thereto  failing  or  neglecting  during  such 
sixty-day  period  to  seek  court  review  of  such  order  as  provided  in  this  Act  as 
amended ;  and  in  case  any  such  person,  partnership,  or  corporation  shall  fail  or 
neglect  to  obey  such  order  after  the  same  shall  hnv^  become  final  and  conclusive 
and  tohilc  the  same  is  in  effect,  such  person,  partnership,  or  corporation  shall  be 
liable  to  a  penalty  of  $'>00  for  each  such  offense  and  of  $25  for  each  day  it  con- 
tinues, tvhich  shfill  accrue  to  the  United  States  and  may  be  recovered  in  a  civil 
action  brought  by  the  TJ)iited  States. 

"The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States  to  affirm, 
enforce,  [set  aside,  or  modify]  modify,  or  set  aside  orders  of  the  Commission  shall 
be  exclusive. 
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"Such  proceed iiigs  in  the  circuit  court  of  appeals  shall  he  given  precedence  over 
other  cases  pending  therein,  and  shall  be  in  every  way  expedited.  No  order  of  the 
Commission  or  judgment  of  [the]  court  to  enforce  the  same  shall  in  any  wise 
relieve  or  absolve  any  person,  partnersliip,  or  corporation  from  any  liability  under 
the  antitrust  Acts. 

"Complaints,  orders,  and  other  processes  of  the  Commission  under  this  section 
may  be  served  by  anyone  duly  authorized  by  the  Commission,  either  (a)  by  deliv- 
ering a  copy  thereof  to  the  person  to  be  served,  or  to  a  ineniber  nf  the  partnership 
to  be  served,  or  to  the  president,  secretary,  or  other  executive  (liieer  or  a  director 
of  the  corporation  to  be  servetl ;  or  (b)  by  leaving  a  copy  thereof  at  the  residence 
or  the  principal  oOlce  or  place  of  business  of  such  person,  partnership,  or  corpora- 
tion ;  or  (c)  by  registering  and  mailing  a  copy  tliereof  addressed  to  such  person, 
partuei*ship,  vr  corixtration  at  liis  or  its  residence  or  principal  otlice  or  place  of 
business.  The  verified  return  by  tlie  person  so  serving  said  complaint,  order,  or 
other  process  setting  forth  the  manner  of  said  service  shall  be  proof  of  the  same, 
and  the  return  pnst-oflice  receipt  for  said  complaint,  order,  or  other  process 
registered  and  mailed  as  aforesaid  shall  be  proof  of  the  service  of  the  same. 

"Sec.  6.  That  the  Commission  sliall  [also]  have  power — 

"(a)  [To]  Ut)07i  the  direction  of  the  President  or  either  House  of  Congress,  or 
upon  its  otcn  initiative,  to  gather  and  compile  information  concerning,  and  to 
investigate  from  time  to  time  the  organization,  [business,]  t)usiness  conduct, 
business  practices,  and  business  management  of  any  person,  partnership,  or  cor- 
poration engaged  in  commerce,  excepting  [banks]  banks,  and  conmion  carriers 
subject  to  the  Act  to  regulate  commerce,  and  [its]  the  relation  of  such  person, 
j)artnership,  or  corporatiou.,  to  other  individuals,  partnerships,  and  corporations 
[and  to  individuals,  associations,  and  partnerships]. 

"(b)  To  require,  by  general  or  special  orders,  persons,  partnerships,  or  corpora- 
tions engaged  in  commerce,  excepting  banks,  and  common  carriers  subject  to  the 
Act  to  regulate  commerce,  or  any  class  of  them,  or  any  of  them,  respectively,  to 
file  with  the  Commission  in  such  form  as  the  Commission  may  prescribe  annual  or 
special,  or  both  annual  and  special,  reports  or  answers  in  writing  to  specific 
questions,  furnishing  to  the  Commission  such  information  as  it  may  require  as  to 
the  organization,  business,  conduct,  practices,  management,  and  relation  to  other 
corporations,  partnerships,  and  individuals  of  the  respective  persons,  partnerships, 
and  corporations  filing  such  reports  or  answers  in  writing.  Such  reports  and 
answers  shall  be  made  under  oath,  or  otherwise,  as  the  Counnission  may  prescribe, 
and  shall  be  filed  with  the  Commission  within  such  reasonable  period  as  the 
Commission  may  prescribe,  unless  additional  time  be  granted  in  any  ca.se  by  the 
Commission." 

NOTE. — Subsection  (c)  of  the  existing  law  becomes  subsection  (f)  by  the  amendment 
made  to  existing  law  by  this  bill. 

"[h]  (c)  To  investigate,  from  time  to  time,  trade  conditions  in  and  with 
foreign  countries  where  associations,  combinations,  or  practices  of  manufacturers, 
merchants,  or  traders,  or  other  conditions,  may  affect  the  foreign  trade  of  the 
United  States,  and  to  report  to  Congress  thereon,  with  such  recommendations  as 
it  deems  advisable. 

"(d)  Upon  the  direction  of  the  President  or  either  House  of  [Congress] 
Congress,  to  investigate  and  report  the  facts  relating  to  any  alleged  violations  of 
the  Antitrust  Acts  by  any  person,  partnership,  or  corporation. 

"(e)  Upon  the  application  of  the  Attorney  General,  to  investigate  and  make 
recommendations  for  the  readjustment  of  the  business  of  any  persoti,  partner- 
ship, or  corporation  alleged  to  be  violating  the  Antitrust  Acts,  in  order  that  the 
corporation  may  thereafter  maintain  his  or  its  organization,  management,  and 
conduct  of  business  in  accordance  with  law. 

"[(c)]  U)  Whenever  a  final  decree  has  been  entered  against  any  defendant 
person,  partnership,  or  coi'poration  in  any  suit  brought  by  the  United  States  to 
prevent  and  restrain  any  violation  of  the  Antitrust  Acts,  to  make  investigations, 
upon  its  own  initiative,  of  the  manner  in  which  the  decree  has  been  or  is  being 
carried  out,  and  upon  the  application  of  the  Attorney  General  it  shall  be  its  duty 
to  make  such  investigation.  It  shall  transmit  to  the  Attorney  General  a  report 
embodying  its  findings  and  recommendations  as  a  result  of  any  such  Investigation, 
and  the  report  shall  be  made  [public]  public,  in  the  discretion  of  the  Commission. 

"[(f)]  {.())  To  make  public  from  time  to  time  such  portions  of  the  information 
obtained  by  it  hereunder,  except  trade  secrets  and  names  of  customers,  as  it  shall 
deem  expedient  in  the  public  interest ;  and  to  make  annual  and  special  reports 
to  the  Congress  and  to  submit  therewith  recommendations  for  additional  legis- 
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lation ;  and  to  provide  for  the  publication  of  its  reports  and  decisions  in  sucli 
form  and  manner  as  may  be  best  adapted  for  public  information  and  use. 

"[(g)!l  CO  From  time  to  time  to  classify  [corporations]  persons,  partnerships, 
or  corporations,  and  to  make  rules  and  regulations  for  the  purpose  of  carrying 
out  the  provisions  of  this  Act." 

*  :i:  *  *  *  *  * 

]\;(jXE. — Subsection  (b)  of  the  existing  law  becomes  subsection  (c)  by  the  amendment 
made  to  existing  law  by  the  bill. 

"Sec.  9.  That  for  the  purposes  of  this  Act  the  Commission,  or  its  duly  author- 
ized agent  or  agents,  shall  at  all  reasonable  times  have  access  to,  for  the  purpose 
of  examination,  and  the  right  to  [copy]  copy,  any  documentary  evidence  of  any 
person,  partnership,  or  corporation  being  investigated  pursuant  to  the  authority 
conferred  upon  the  Commission  hy  section  6  hereof  or  helng  proceeded  against; 
and  the  Commission  shall  have  power  to  require  by  subpena  the  attendance  and 
testimony  of  witnesses  and  the  production  of  all  [such]  documentary  evidence  re- 
lating to  any  matter  [under  investigation]  or  any  person,  partnership,  or  cor- 
poration being  investiguted  hy  it  under  section  6  hereof,  or  relating  to  any  matter 
which  is  the  subject  of  a  proceeding  under  section  5  hereof.  Any  member  of  the 
Commission  may  sign  subpenas,  and  members  and  examiners  of  the  Commission 
may  administer  oaths  and  affirmations,  examine  witnesses,  and  receive  evidence. 
"Such  attendance  of  witnesses,  and  the  production  of  such  documentary  evi- 
dence, may  be  required  from  any  place  in  the  United  States,  at  any  designated 
place  of  hearing.  And  in  case  of  disobedience  to  a  subijena  the  Commission  may 
invoke  the  aid  of  any  court  of  the  United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  documentary  evidence. 

"[Any]  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person 
or  corporation,  any  of  the  district  courts  of  the  United  States  within  the  juris- 
diction of  which  such  inquiry  is  carried  on  [may,  in  case  of  contumacy  or  refusal 
to  obey  a  subpena  issued  to  any  orporation  or  other  person,]  or  in  which  the 
corporation  or  person  guilty  of  contumacy  or  refusal  to  obey  resides  or  carries  on 
business  or  is  found,  may  issue  an  order  requiring  such  corporation  or  [other] 
person  to  appear  before  the  Commission,  or  before  one  of  its  designated  examin- 
ers, and  to  produce  documentary  evidence  if  so  ordered,  or  there  to  give  evidence 
touching  the  matter  in  question ;  and  any  failure  to  obey  any  such  order  of  the 
court  may  be  punished  by  [such]  said  court  as  a  contempt  thei-eof. 

"Upon  the  application  of  the  Attorney  General  of  the  United  States,  at  the 
request  of  the  Commission,  the  district  courts  of  the  United  States  shall  have 
jurisdiction  to  issue  writs  of  mandamus  commanding  any  person  or  corporation 
to  comply  with  the  provisions  of  this  Act  or  any  order  of  the  Commission  made 
In  pursuance  thereof. 

"The  Commission  may  order  testimony  to  be  taken  by  deposition  in  any  pro- 
ceeding or  investigation  pending  under  this  Act  at  any  stage  of  such  proceeding 
or  investigation.  Such  depositions  may  be  taken  before  any  person  designated 
by  the  Commission  and  having  power  to  administer  oaths.  Such  testimony 
shall  be  reduced  to  writing  by  the  person  taking  the  deposition,  or  under  his 
direction,  and  shall  then  be  subscribed  by  the  deponent.  Any  person  may  be 
compelled  to  appear  and  depose  and  to  produce  documentary  evidence  in  the 
same  manner  as  witnesses  may  be  compelled  to  appear  and  testify  and  produce 
documentary  evidence  before  the  Commission  as  hereinbefore  provided. 

"Witnesses  sununonod  before  the  Comn)ission  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States,  and  witnesses 
whose  depositions  are  taken  and  the  persons  taking  the  same  shall  severally  be 
entitled  to  the  same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States. 

"No  per.s<m  sliall  be  excused  from  attending  and  testifying  or  from  producing 
documentary  evidence  before  the  Commission  or  in  obedience  to  the  subpena  of 
the  Commission  on  the  ground  or  for  the  reason  that  the  testimony  or  evidence, 
documentary  or  otherwise,  required  of  him  may  tend  to  criminate  him  or  subject 
him  to  a  penalty  or  forfeiture.  But  no  natural  person  having  claimed  his  privilege 
against  self-incrimination  prior  to  so  testifying  or  actually  produeing  such 
evidence  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  concerning  which  he  may  testify, 
or  produce  evidence,  documentary  or  otherwise,  before  the  Commission  in 
obedience  to  a  subpena  issued  by  it:  Provided,  That  no  natural  person  so 
testifying  shall  be  exempt  from  prosecution  and  punishment  for  perjury  com- 
mitted in  so  testifying." 
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For  the  information  of  tlie  House,  clianges  made  in  tlie  Federal  Trade 
Commission  Act  of  September  26,  1914,  made  by  the  bill  as  reported  to  the 
House  are  shown  as  follows  (existing  law  proposed  to  be  omitted  is  enclosed 
in  black  brackets,  new  matter  is  printed  in  italics,  existing  law  in  which  no 
change  is  proposed  is  shown  in  roman)  : 

"AN  ACT  To  create  a  Federal  Trade  CoHimission,  to  define  its  iiowers  and  duties,  and  for 

other  purposes 

"Br  it  cndcled  b)i  the  Senate  and  House  of  Reprefientativrs  of  the  United  States 
of  America  in  Congrexs  as-sewhled.  That  a  conunission  is  hereby  created,  and 
established,  to  be  known  as  the  Federal  Trade  Commission  (hereinafter  referred 
to  as  the  commission),  which  shall  be  composed  of  five  commissioners,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
Not  more  than  thi'ee  of  the  commissionevs  shall  be  members  of  the  same  political 
party.  The  first  commissioners  appointed  shall  continue  in  oflice  foi'  terms  of 
three,  four,  five,  six.  and  seven  years,  i-espectively,  from  the  date  of  the  taking 
effect  of  this  Act,  the  term  of  each  to  be  designated  by  the  President,  but  their 
successors  shall  be  appointed  for  tei-ms  of  seven  years,  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term  of  the 
commissioner  whom  he  shall  succeed.  The  conunission  shall  choose  a  chairman 
from  its  membership.  No  connuissioner  shall  engage  in  any  other  business, 
vocation,  or  employment.  Any  commissioner  may  be  removed  by  the 
President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  A  vacancy 
in  the  conunission  shall  not  impair  the  right  of  the  remaining  commissioners 
to  exercise  all  the  powers  ot  the  ccnnmission. 

"The  conmnssion  shall  have  an  official  seal,  which  shall  be  judicially  noticed. 

"Sec.  2.  That  each  conunissioner  shall  receive  a  salary  of  $10,000  a  year, 
payable  in  the  same  manner  as  the  salaries  of  the  judges  of  the  courts  of  the 
United  States.  The  commission  shall  appoint  a  secretary,  who  shall  receive 
a  salary  of  ^H.OOO  a  year,  payable  in  like  manner,  and  it  shall  have  authority 
to  employ  and  fix  the  compensation  of  such  attorneys,  special  experts,  examiners, 
clerks,  and  other  employees  as  it  may  from  time  to  time  find  necessary  for  the 
proper  performance  of  its  duties  and  as  may  be  from  time  to  time  appi'opriated 
for  by  Congress. 

"With  the  exception  of  the  secretary,  a  clerk  to  each  commissioner,  the 
attorneys,  and  such  special  exjierts  and  examiners  as  the  commission  may  from 
time  to  time  find  necessary  for  the  conduct  of  its*  work,  all  employees  of  the 
commission  shall  be  a  part  of  the  classified  civil  service,  and  shall  enter  the 
service  under  such  rules  and  regulations  as  may  be  prescribed  by  the  commission 
and  by  the  Civil  Service  Conmiission. 

"All  of  the  expenses  of  the  commission,  including  all  necessary  expenses  for 
transportation  inciu-red  by  the  commissioners  or  by  their  employees  under  their 
orders,  in  making  any  investigation,  or  upon  official  business  in  any  other  places 
than  in  the  city  of  Wa.shington,  shall  be  allowed  and  paid  on  the  presentation 
of  itemized  voiichers  therefor  approved  by  the  commission. 

"Until  otherwise  provided  by-  law,  the  conunission  may  rent  suitable  offices 
for  its  use. 

"The  Auditor  for  the  State  and  other  Departments  shall  receive  and  examine 
all  accounts  of  expenditures  of  the  commission. 

"Sec.  3.  That  upon  the  organization  of  the  commission  and  election  of  its 
chairman,  the  Bureau  of  Corix)rations  and  the  offices  of  Commissioner  and 
Deputy  Conunissioner  of  Corporations  shall  cease  to  exist;  and  all  pending  in- 
vestigations and  proceedings  of  the  Bureau  of  Corporations  shall  be  continued  by 
the  commission. 

"All  clerks  and  employees  of  the  said  bureau  shall  be  transferred  to  and  become 
clerks  and  employees  of  the  commission  at  their  present  grades  and  salaries.  All 
records,  papers,  and  pi'operty  of  the  said  bureau  shall  become  records,  papers,  and 
property  of  the  commission,  and  all  unexpended  funds  and  appropriations  for  the 
use  and  maintenance  of  the  said  bureau,  including  any  allotment  already  made 
to  it  by  the  Secretary  of  Commerce  from  the  contingent  appropriation  for  the 
Department  of  Commerce  for  the  fiscal  year  nineteen  hundi'ed  and  fifteen,  or 
from  the  departmental  printing  fund  for  the  fiscal  year  nineteen  hundred  and 
fifteen,  shall  become  funds  and  appropriations  available  to  be  expended  by  the 
commission  in  the  exercise  of  the  powers,  authority,  and  duties  conferred  on  it  by 
this  Act. 
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"The  principal  office  of  the  commission  shall  be  in  the  city  of  Washington,  but  it 
may  meet  and  exercise  all  its  powers  at  any  other  place.  The  commission  may, 
by  one  or  more  of  its  members,  or  by  such  examiners  as  it  may  designate,  prose- 
cute any  inquiry  necessary  to  its  duties  in  any  part  of  the  United  States. 

"Sec.  4.  That  the'words  defined  in  this  section  shall  have  the  following  mean- 
ing when  found  in  this  Act,  to  wit : 

"  'Commerce'  means  conuiierce  among  the  several  States  or  with  foreign 
nations,  or  in  any  Territory  of  the  United  States  or  in  the  District  of  Columbia, 
or  between  any  such  Territory  and  another,  or  between  any  such  Territory  and 
any  State  or  foreign  nation,  or  between  the  District  of  Columbia  and  any  State  or 
Territory  or  foreign  nation. 

"  'Corporation'  means  any  company  or  association  incorporated  or  unincor- 
porated, which  is  organized  to  carry  on  business  for  profit  and  has  shares  of 
capital  or  capital  stock,  and  any  company  or  association,  incorporated  or  unin- 
■  corporated,  without  shares  or  capital  stock,  except  partnerships,  which  is  organ- 
ized to  carry  on  business  for  its  own  profit  or  tliat  of  its  members. 

"  'Documentary  evidence'  means  all  documents,  papers,  and  correspondence  in 
existence  at  and  after  the  passage  of  this  Act. 

"  'Acts  to  regulate  commerce'  means  the  Act  entitled  'An  Act  to  regulate  com- 
merce', approved  February  fourteenth,  eighteen  hundred  and  eighty-seven,  and 
all  Acts  amendatory  thereof  and  supplementary  thereto. 

"  'Antitrust  acts"  means  the  Act  entitled  'An  Act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies',  approved  July  second, 
eighteen  hundred  and  ninety;  also  the  sections  seventy-three  to  seventy-seven, 
inclusive,  of  an  Act  entitled  'An  Act  to  reduce  taxation  to  provide  revenue  for 
the  Government,  and  for  other  purposes',  approved  August  twenty-seventh, 
. eighteen  hundred  and  ninety -four;  and  also  the  Act  entitled  'An  Act  to  amend 
sections  seventy-three  and  seventy-six  of  the  Act  of  August  twenty-seventh, 
eighteen  hundred  aiid  ninety-four,  entitled  "An  Act  to  reduce  taxation,  to  provide 
revenue  for  tlie  Government,  and  for  other  purposes"  ',  approved  February 
twelfth,  nineteen  hundred  and  thirteen. 

"Sec.  5.  [ThatJ  (a)  Unfair  methods  of  competition  in  commerce,  and  unfair 
or  deceptive  acts  or  practices  in  commerce,  are  hereby  declared  unlawful. 

"The  Commission  is  hereby  empowered  and  directed  to  prevent  persons,  part- 
nerships, or  cori>orations,  except  banks,  [and]  common  carriers  subject  to  the 
Acts  to  regulate  commerce,  and  persons,  partnerships,  or  corporations  subject  to 
the  Packers  and  Stockyards  Act,  1921,  except  as  provided  in  said  Act,  from  using 
■unfair  methods  of  competition  in  commerce  atid  unfair  or  deceptive  acts  or  prac- 
tices in  commerce. 

"(6)  Wlienever  the  Commission  shall  have  reason  to  believe  that  any  such 
person,  partnership,  or  corporation  has  been  or  is  using  any  unfair  [methods] 
method  of  competition  or  unfair  or  deceptive  act  or  practice  in  commerce,  and  if  it 
jshall  appear  to  the  Commission  that  a  proceeding  hy  it  in  respect  thereof  would 
be  to  the  interest  of  the  public,  it  shall  issue  and  serve  upon  such  person,  partner- 
ship, or  corporation  a  complaint  stating  its  charges  in  that  respect  [,]  and  con- 
taining a  notipe  of  a  hearing  upon  a  day  and.  at  a  place  therein  fixed  at  least 
thirty  days  after  the  service  of  said  complaint.  The  person,  partnership,  or 
corporation  so  complained  of  shall  have  the  right  to  appear  at  the  place  and 
time  so  fixed  and  show  cause  why  an  order  should  not  be  entered  by  the  Com- 
mission requiring  such  person,  partnership,  or  corporation  to  cease  and  desist 
from  the  violation  of  the  law  so  charged  in  said  complaint.  Any  person,  partner- 
ship, or  corporation  may  make  application,  and  upon  good  cause  shown  may  be 
allowed  by  the  Commission  [,]  to  intervene  and  appear  in  said  proceeding  by 
■counsel  or  in  person.  The  testimony  in  any  such  proceeding  shall  be  reduced 
to  writing  and  filed  in  the  ofiice  of  the  Commission.  If  upon  such  hearing  the 
Commission  shall  be  of  the  opinion  that  the  method  of  competition  or  the  act  or 
practice  in  question  is  prohibited  by  this  Act,  it  shall  make  a  report  in  writing 
in  which  it  shall  state  its  findings  as  to  the  facts  [,]  and  shall  issue  and  cause 
to  be  served  on  such  person,  partnership,  or  corporation  an  order  requiring  such 
person,  partner^ip,  or  corporation  to  cease  and  desist  from  using  sucli  method 
of  competition  or  such  act  or  practice.  [Until  a  ti-anscript  of  the  record  in  such 
hearing  shall  have]  Until  the  expiration  of  the  time  allowed  for  filing  a  petition 
for  review,  if  no  such  petition  has  been  duly  filed  within  such  time,  or,  if  a  petition 
for  review  has  been  filed  witlmi  such  time  then  until  the  transcript  of  the  record 
in  the  proceeding  has  been  filed  in  a  circuit  court  of  appeals  of  the  United  States, 
■as  hereinafter  provided,  the  Commission  may  at  any  time,  upon  such  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
:any  report  or  any  order  made  or  issued  by  it  under  this  section.  After  the  expira- 
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tion  of  the  time  alloired  for  filing  a  petition  for  revieiv,  if  no  such  petition  h<ts 
heen  dulij  filed  untliin  such  time,  tJie  Cointnission  may  at  any  time,  ivith  the  eon- 
sent  of  the  licrson,  partnership,  or  corporation  required  by  the  order  to  eease  and 
desist,  modifit,  or  set  aside,  in  tvhole  or  in  part,  the  report  or  order  made  or  issued 
by  it  under  this  section. 

'■[if  such  person,  partiurship,  or  corporation  fails  or  neglects  to  obey  such  order 
of  the  commission  while  tlie  same  is  in  effect,  the  commission  may  apply  to  the 
circuit  court  of  appeals  of  tlie  United  States,  within  any  circuit  where  the  method 
of  competition  in  question  was  used  or  where  such  person,  partnership,  or  cor- 
poration resides  or  carries  on  business,  for  tlie  enforcement  of  its  order,  and  shall 
certify  and  file  with  its  application  a  transcript  of  the  entire  record  in  the  pro- 
ceeding, including  all  the  testimony  taken  and  the  report  and  order  of  the  com- 
mission. Upon  su(h  filing  of  the  application  and  transcript  the  court  shall  cause 
notice  thereof  to  bo  served  upon  su^ii  person,  partnership,  or  corporation  and 
thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  make  and  enter  upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript  a  decree  afiirming,  modifying,  or 
setting  aside  the  order  of  the  Commission.! 

"(c)  A7iy  person,  partnersliip,  or  corporation  required  by  an  order  of  tlie  Com- 
mission to  eease  and  desist  from  using  any  method  of  competition  or  act  or  practice 
may  obtain  a  review  of  such  order  in  the  circuit  court  of  appeals  of  the  United 
States,  loithin  any  circuit  tvhere  the  method  of  competition  or  the  act  or  practice  in 
question  teas  used  or  where  such  person,  partnership,  or  corporation  resides  or 
carries  on  business,  by  filing  in  the  court,  icithin  sixty  days  from  the  date  of  the 
service  of  such  order,  a  ivritten  petition  praying  that  the  order  of  the  Commission 
be  set  aside.  A  copy  of  such,  petition  shall  be  forthirith  served  upon  the  Commis- 
sion, and  thereupon  the  Commission  forthtvitJi  ■•^hall  certify  and,  file  in  the  court 
a  transcript  of  the  entire  record  in  the  proceedinfi.  includinr/  all  the  evidence  taken 
and  the  report  and  order  of  the  Commission.  Upon,  such  filing  of  the  petition  and 
transcript  the  court  shall  have  jurisdiction  of  the  proceeding  and  of  the  question 
determined  therein,  and  shall  lutve  power  to  make  and  enter  upon  the  pleadings, 
evidence,  and  proceedings  set  forth  in  such  transcript  a  decree  affirming,  modify- 
ing, or  setting  aside  the  order  of  the  Commission,  and  enforcing  the  same  to  the 
extent  that  such  order  is  affirmed,  and  to  issue  such  writs  as  are  ancillary  to  its 
jurisdiction  or  are  necessary  in  its  judgment  to  prevent  injury  to  the  puhlic  or  to 
competitors  pendente  lite.  The  findings  of  the  Commission  as  to  the  facts,  if  sup- 
ported by  evidence  [testimony],  shall  be  conclusive.  To  the  extent  that  the  order 
of  the  Commission  is  affirmed,  the  comt  shall  thereupon  issue  its  own  order  eom- 
manding  obedience  to  the  terms  of  such  order  of  the  Commission.  If  either  party 
shall  apply  to  the  court  for  leave  to  adduce  additional  evidence,  and  shall  show  to 
the  satisfaction  of  the  court  tliat  such  additional  evidence  is  material  and  that 
there  were  reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the 
proceeding  before  the  Commission,  the  court  may  order  such  additional  evidence 
to  be  taken  before  the  Commission  and  to  be  adduced  upon  the  hearing  in  such 
manner  and  upon  such  terms  and  conditions  as  to  the  court  may  seem  proper. 
The  Commission  may  modify  its  findings  as  to  the  facts,  or  make  new  findings, 
by  reason  of  the  additional  evidence  so  taken,  and  it  shall  file  such  modified  or  new 
findings,  which,  if  supported  by  [testimony]  evidence,  shall  be  conclusive,  and  its 
recommendation,  if  any,  for  the  modification  or  setting  aside  of  its  original  order, 
with  the  return  of  such  additional  evidence.  The  judgment  and  decree  of  the 
court  shall  be  final,  except  that  the  same  shall  be  subject  to  review^  by  the  Supreme 
Court  upon  certiorari,  as  provided  in  section  [two  hundred  and  forty]  24O  of  the 
Judicial  Code. 

"[Any  party  required  by  such  order  of  the  Commission  to  cease  and  desist 
from  using  such  method  of  competition  may  obtain  a  review  of  sucli  order  in 
said  circuit  court  of  appeals  by  filing  in  the  court  a  written  petition  praying 
that  the  order  of  the  commission  be  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  commission,  and  thereupon  the  commission  forthwith 
shall  certify  and  file  in  the  court  a  transcript  of  the  record  as  hereinbefore  pro- 
vided. Upon  the  filing  of  the  transcript  the  court  shall  have  the  same  jurisdiction 
to  affirm,  set  aside,  or  modify  the  order  of  the  commission  as  in  the  case  of  an 
application  by  the  commission  for  the  enforcement  of  its  order,  and  the  findings 
of  the  commission  as  to  the  facts,  if  supported  by  testimony,  shall  in  like  manner 
be  conclusive.] 

"(d)   The  jurisdiction  of  the  Circuit  Court  of  Appeals  of  the  United  States  to 
affirm,  enforce,  [set  aside,  or  modify]  modify,  or  set  aside  orders  of  the  Commis- 
sion shall  be  exclusive. 
85257 — 46 33 
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"(e)  Such  proceedings  in  the  Circuit  Court  of  Appeals  shall  be  given  precedence 
over  other  cases  pending  therein,  and  shall  be  in  every  way  expedited.  No  order 
of  the  Commission  or  judgment  of  DheJ  court  to  enforce  the  same  shall  in  any 
wise  relieve  or  al)Solve  any  person,  partnersliip,  or  corporation  from  any  liability 
under  the  antitrust  Acts. 

"(/)  Complaints,  orders,  and  other  processes  of  tlie  Commission  under  tliis  sec- 
tion may  be  served  by  anyone  duly  authorized  by  the  Commission,  either  (a)  by 
delivering  a  copy  thereof  to  tlie  person  to  be  served,  or  to  a  member  of  the  part- 
nership to  be  served,  or  to  the  president,  secretary,  or  otlier  executive  oflicer  or  a 
director  of  the  corporation  to  be  served;  or  (b)  by  leaving  a  copy  thereof  at  the 
rcfiUJence  or  the  principal  office  or  place  of  business  of  such  person,  partnership,  or 
corporation;  or  (c)  by  i-egistering  and  mailing  a  copy  thereof  addressed  to  such 
person,  partnership,  or  corporation  at  his  or  its  residence  or  principal  ottice  or 
place  of  business.  The  verified  return  by  the  person  so  serving  said  complaint, 
order,  or  other  process  setting  forth  the  manner  of  said  service  shall  be  proof  of 
the  same,  and  the  return  post-office  receipt  for  said  complaint,  order,  or  other 
process  registered  and  mailed  as  aforesaid  shall  be  proof  of  the  service  of  the 
same. 

''(g)  An  order  of  the  Commission  to  cease  mid  desist  shall  'become  final — 

"(i)  Upon  the  expiration  of  the  time  allowed  for  filing  a  petition  for  re- 
view, if  no  such  petition  has  been  duly  filed  within  such  time;  hut  the  Com- 
mission  may  thereafter  modify  or  set  aside  its  order  to  tlw  extent  irroridcd  in 
the  last  sentence  of  subsection  (&)  ;  or 

"(2)  Upon  the  expiration  of  the  time  allowed  for  filing  a  petition  for  cer- 
tiorari, if  the  order  of  the  Commission  has  been  affirmed  or  the  petition  for 
review  dismissed  by  the  Circuit  Court  of  Appeals,  and  no  petition  for  certi- 
orari has  been  duly  filed;  or 

"(3)  Upon  the  denial  of  a  petition  for  certiorari,  if  the  order  of  the  Com- 
mission has  been  affirmed  or  the  petition  for  review  dismissed  by  the  Circuit 
Court  of  Appeals;  or 

"Ui)    Upon  the  expiration  of  thirty  days  from  the  date  of  issuance  of  the 
mandate  of  the  Supreme  Court,  if  such  Court  directs  that  the  order  of  the 
Commission  be  affirmed  or  the  petition  for  review  dismissed. 
"(7i)   //  the  Suiyreme  Court  directs  that  the  order  of  the  Commission  he  modified 
or  set  aside,  the  order  of  the  Commission  rendered  in  accordance  tolth  the  man- 
date of  the  Supreme  Court  shall  become  final  upon  the  expiration  of  thirty  days 
from  the  time  it  was  rendered,  unless  within  such  thirty  days  cither  party  has 
instituted  proceedings  to  have  such  order  corrected  to  accord  with  the  mandate, 
in  which  event  the  order  of  the  Commission  shall  become  final  when  so  corrected. 
"(/)   If  the  order  of  the  Commission  is  modified  or  set  aside  by  the  Circuit  Court 
of  Appeals,  and  if  (1)   the  time  allowed  for  filing  a  petition  for  c&'tiorari  has 
expired  and  no  such  petition  has  been  duly  filed,  or  (2)  the  petition  for  certiorari 
has  been  denied,  or  (3)  the  decision  of  the  court  has  been  affirmed  by  the  Supreme 
Court,  then  the  order  of  the  Commission  rendered  in  accordatvce  with  the  man- 
date of  the  Circuit  Court  of  Appeals  shall  become  final  on  the  expiration  of 
thirty  days  from  tlie  time  such  order  of  tlie  Commission  was  rendered,  unless 
irilliiii  such  ihirt y  days  either  party  has  instituted  proceedings  to  have  such  order 
corrected  so  that  it  ivill  accord  witli  the  mandate,  in  which  event  the  order  of  the 
Cofnmission  shall  become  final  when  so  corrected. 

"(j)  If  the  Supreme  Court  orders  a  rehearing;  or  if  the  case  is  remanded  by  the 
Circuit  Court  of  Appeals  to  the  Commission  for  a  rehearing,  and  if  (1)  the  time 
allowed  for  filing  a  petitiofi  for  certiorari  has  expired,  and  no  such  petition  has 
been  duly  filed,  or  (2)  the  petition  for  certiorari  has  been  denied,  or  (3)  the 
decision  of  the  court  has  been  affirmed  by  the  Supreme  Court,  then  the  order  of 
the  Commission  rendered  upon  such  rehearing  shall  become  final  in  the  same 
manner  as  though  no  prior  order  of  the  Commission  had  been  roidcred. 

"(k)  As  used  iii  this  section  the  term  'mandate',  in  case  a  mandate  has  been 
recalled  prior  to  the  expiration  of  thirty  days  from  the  date  of  issuance  thereof, 
means  the  final  mandate. 

"(l)  Any  person,  partnership  ,or  corporation  ivho  violates  an  order  of  the  Com- 
mission to  cease  and,  desist  after  it  lias  become  final,  and  tvhilc  such  order  is  m 
effect,  shall  forfeit  and  pay  to  the  United  States  a  civil  penalty  of  not  more  than 
$5,000  for  each  violation,  which  shall  accrue  to  the  United  States  and  may  be 
recovered  in  a  civil  action  brought  by  the  United.  States. 
"Sec.  6.  That  the  commission  sliall  also  have  power — 

"(a)  To  gather  and  compile  information  concerning,  and  to  investigate  from 
time  to  time  the  organization,  business,  conduct,  practices,  and  management  of 
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any  corporation  engaged  in  commerce,  excepting  banks  and  common  carriers 
subject  to  tbe  Act  to  regulate  commerce,  and  its  relation  to  other  corporations 
and  to  individuals,  associations,  and  partnerships. 

"(b)  To  require,  by  general  or  special  orders,  corporations  engaged  in  com- 
merce, excepting  banks,  and  common  carriers  subject  to  the  Act  to  regulate 
commerce,  or  any  class  of  them,  or  any  of  them,  respectively,  to  lile  with  the  com- 
mission in  such  form  as  the  commission  may  prescribe  annual  or  special,  or  both 
annual  and  special,  reports  or  answers  in  writing  to  specific  questions,  furnisliing 
to  the  commission  such  information  as  it  may  require  as  to  the  organization, 
business,  conduct,  practices,  management,  and  relation  to  other  corporations, 
partnerships,  and  individuals  of  the  respective  corporations  tiling  such  reports 
or  answers  in  writing.  Such  reports  and  answers  shall  be  made  under  oath,  or 
otherwise,  as  the  commission  may  prescribe,  and  shall  be  filed  with  the  commis- 
sion within  such  reasonable  period  sis  tiie  commission  may  prescribe,  unless 
additional  time  be  granted  in  any  case  by  the  commission. 

"(c)  Whenever  a  final  decree  has  been  entered  against  any  defendant  corpora- 
tion in  any  suit  brought  by  the  United  States  to  prevent  and  restrain  any  violation 
of  the  antitrust  Acts,  to  make  investigations,  upon  its  own  initiative,  of  the 
manner  in  which  the  decree  has  been  or  is  being  carried  out,  and  upon  the  appli- 
cation of  the  Attorney  General  it  shall  be  its  duty  to  make  such  investigation. 
It  shall  transmit  to  the  Attorney  General  a  repaort  embodying  its  findings  and 
recommendations  as  a  result  of  any  such  investigation,  and  the  report  shall  be 
made  public  in  the  discretion  of  the  commission. 

"(d)  Upon  the  direction  of  the  President  or  either  House  of  Congress  to  in- 
vestigate and  report  the  facts  relating  to  any  alleged  violations  of  the  antitrust 
Acts  by  any  corporation. 

"(e)  Upon  the  application  of  the  Attorney  General,  to  investigate  and  make 
reconnuendations  for  the  readjustment  of  the  business  of  any  corporation  alleged 
to  be  violating  tlie  antitrust  Acts,  in  order  tliat  tlie  corporation  may  thereafter 
mainain  its  organization,  management,  and  conduct  of  business  in  accordance 
with  law. 

"(f)  To  make  public  from  time  to  time  such  portions  of  the  information  ob- 
tained by  it  hereunder,  except  trade  secrets  and  names  of  customers,  as  it  shall 
deem  expedient  in  the  public  interest ;  and  to  make  annual  and  special  reports 
to  the  Congress  and  to  submit  therewith  recommendations  for  additional  legis- 
lation ;  and  to  provide  for  the  publication  of  its  reports  and  decisions  in  such 
form  and  manner  as  may  be  best  adapted  for  public  information  and  use. 

"(g)  From  time  to  time  to  classify  corporations  and  to  make  x'ules  and  regula- 
tions for  the  purpose  of  carrying  out  the  provisions  of  this  Act. 

"(h)  To  investigate,  from  time  to  time,  trade  conditions  in  and  with  foreign 
countries  where  associations,  combinations,  or  practices  of  manufacturers,  mer- 
chants, or  traders,  or  other  conditions,  may  affect  the  foreign  trade  of  the  United 
States,  and  to  report  to  Congress  thereon,  with  such  recommendations  as  it 
deems  advisable. 

"Sec.  7.  That  in  any  suit  in  equity  brought  by  or  under  the  direction  of  the 
Attorney  General  as  provided  in  the  antitrust  Acts,  the  court  may,  upon  the  con- 
clusion of  the  testimony  therein,  if  it  shall  be  then  of  opinion  that  the  complainant 
is  entilted  to  relief,  refer  said  suit  to  tlie  commission,  as  a  master  in  chancery,  to 
ascertain  and  report  an  appropriate  form  of  decree  therein.  The  conmiission 
shall  proceed  upon  such  notice  to  the  parties  and  under  such  rules  of  procedure  as 
the  court  may  prescribe,  and  upon  the  coming  in  of  such  report  such  exceptions 
may  be  filed  and  such  proceedings  had  in  relation  thereto  as  upon  the  report  of  a 
master  in  other  equity  causes,  but  the  court  may  adopt  or  reject  such  report,  in 
whole  or  in  part,  and  enter  such  decree  as  the  nature  of  the  case  may  in  its 
judgment  require. 

"Sec.  8.  That  the  several  departments  and  bureaus  of  the  Government  when 
directed  by  the  President  shall  furnish  the  commission,  upon  its  request,  all 
records,  papers,  and  information  in  their  possession  relating  to  any  corporation 
subject  to  any  of  the  provisions  of  this  Act,  and  shall  detail  from  time  to  time 
such  officials  and  employees  to  the  commission  as  he  may  direct. 

"Sec.  9.  That  for  the  purposes  of  this  Act  the  commission,  or  its  duly  authorized 
agent  or  agents,  shall  at  all  reasonable  times  have  access  to,  for  the  purpose  of 
examination,  and  the  right  to  copy  any  documentary  evidence  of  any  corporation 
being  investigated  or  proceeded  against;  and  the  commission  shall  have  power  to 
require  by  snbpa^na  the  attendance  and  testimony  of  witnesses  and  the  produc- 
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tion  of  all  such  documentary  evidence  relating  to  any  matter  under  investigation. 
Any  member  of  the  commission  may  sign  subpoenas,  and  members  and  examiners 
of  the  commission  may  administer  oaths  and  affirmations,  examine  vpitnesses,  and 
receive  evidence. 

"Such  attendance  of  witnesses,  and  the  production  of  such  documentary  evi- 
dence may  be  required  from  any  place  in  the  United  States,  at  any  designated 
place  of  hearing.  And  in  case  of  disobedience  to  a  subpoena  the  commission  may 
invoke  the  aid  of  any  court  of  the  United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  documentary  evidence. 

"Any  of  the  district  courts  of  the  United  States  within  the  jurisdiction  of  which 
such  inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal  to  obey  a  sub- 
poena issued  to  any  corporation  or  other  person,  issue  an  order  requiring  such 
corporation  or  other  person  to  appear  before  the  commission,  or  to  produce  docu- 
mentary evidence  if  so  ordered,  or  to  give  evidence  touching  the  matter  in  ques- 
tion ;  and  any  failure  to  obey  such  order  of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof. 

"Upon  the  application  of  the  Attorney  General  of  the  United  States,  at  the 
request  of  the  commission,  the  district  courts  of  the  United  States  shall  have 
jurisdiction  to  issue  writs  of  mandamus  commanding  any  person  or  corporation 
to  comply  Avith  the  provisions  of  this  Act  or  any  order  of  the  commission  made  in 
pursuance  thereof. 

"The  commission  may  order  testimony  to  be  taken  by  deposition  in  any  pro- 
ceeding or  investigation  pending  under  this  Act  at  any  stage  of  such  proceeding  or 
investigation.  Such  depositions  may  be  taken  before  any  person  designated  by 
the  commission  and  having  powder  to  administer  oaths.  Such  testimony  shall  be 
reduced  to  writing  by  the  person  taking  the  deposition,  or  under  his  direction, 
and  shall  then  be  subscribed  by  the  deponent.  Any  i)erson  may  be  compelled 
to  appear  and  depose  and  to  produce  documentary  evidence  in  the  same  manner 
as  witnesses  may  be  compelled  to  appear  and  testify  and  produce  documentary 
evidence  before  the  commission  as  hereinbefore  provided. 

"Witnesses  summoned  before  the  commission  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States,  and  witnesses 
whose  depositions  are  taken  and  the  persons  taking  the  same  shall  severally  be 
entitled  to  the  same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States. 

"No  person  shall  be  excused  from  attending  and  testifying  or  from  prodvicing 
documentary  evidence  before  the  commission  or  in  obedience  to  the  subiioena 
of  the  commission  on  the  ground  or  for  the  reason  that  the  testimony  or  evidence, 
documentary  or  otherwise,  required  of  him  may  tend  to  criminate  him  or  subject 
him  to  a  penalty  or  forfeiture.  But  no  natural  person  shall  be  prosecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  mat- 
ter, or  thing  concerning  which  he  may  testify,  or  produce  evidence,  documentary 
or  otherwise,  before  the  commission  in  obedience  to  a  subpoena  issued  by  it : 
Provided,  That  no  natural  person  so  testifying  shall  be  exempt  from  prosecution 
and  punishment  for  perjury  committed  in  so  testifying. 

"Sec.  10.  That  any  person  who  shall  neglect  or  refuse  to  attend  and  testify,  or 
to  answer  any  lawful  inquiry,  or  to  produce  documentai'y  evidence,  if  in  his 
power  to  do  so,  in  obedience  to  the  subpoena  or  lawful  requirement  of  the  com- 
mission, shall  be  guilty  of  an  offense  and  upon  conviction  thereof  by  a  court  of 
competent  jurisdiction  shall  be  punished  by  a  fine  of  not  less  than  $1,000  nor 
more  than  $5,000,  or  by  imprisonment  for  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment. 

"Any  person  who  shall  willfully  make,  or  cause  to  be  made,  any  false  entry  or 
statement  of  fact  in  any  report  required  to  be  made  under  this  Act,  or  who  shall 
willfully  make,  or  cause  to  be  made,  any  false  entry  in  any  account,  record,  or 
memorandum  kept  by  any  corporation  subject  to  this  Act,  or  who  shall  willfully 
neglect  or  fail  to  make,  or  to  cause  to  be  made,  full,  true,  and  correct  entries  in 
such  accounts,  records,  or  memoi'anda  of  all  facts  and  transactions  appertaining 
to  the  business  ofl  such  corporation,  or  who  shall  willfully  remove  out  of  the 
jurisdiction  of  the  United  States,  or  willfully  mutilate,  alter,  or  by  any  other 
means  falsify  any  documentary  evidence  of  such  corporation,  or  who  shall  will- 
fully refuse  to  submit  to  the  commission  or  to  any  of  its  authorized  agents,  for 
the  purpose  of  inspection  and  taking  copies,  any  documentary  evidence  of  such 
corporation  in  his  possession  or  within  his  control,  shall  be  deemed  guilty  of  an 
offense  against  the  United  States,  and  shall  be  subject,  upon  conviction  in  any 
court  of  the  United  States  of  competent  jurisdiction,  to  a  fine  of  not  less  than 
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$1,000  nor  more  than  $5,000,  or  to  imprisonment  for  a  term  of  not  more  than 
three  years,  or  to  both  such  fine  and  imprisonment. 

"If  any  corporation  required  by  this  Act  to  file  any  annual  or  special  report  shall 
fail  so  to  do  within  the  time  fixed  by  the  commission  for  filing  the  same,  and  such 
failure  shall  continue  for  tliirty  days  after  notice  of  such  default,  the  corporation 
shall  forfeit  to  the  United  States  the  sum  of  $100  for  each  and  every  day  of  the 
continuance  of  such  failure,  which  forfeiture  shall  be  payable  into  the  Treasuiy 
of  the  United  States,  and  shall  be  recoverable  in  a  civil  suit  in  the  name  of  the 
United  States  brought  in  the  district  where  the  corporation  has  its  principal  office 
or  in  any  district  in  whicli  it  shall  do  business.  It  shall  be  the  duty  of  the  various 
district  attorneys,  under  the  direction  of  the  Attoniey  General  of  the  United  States, 
to  prosecute  for  the  recovery  of  forfeitures.  The  costs  and  expenses  of  such 
Ijrosecution  shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts 
of  the  United  States. 

"Any  officer  or  employee  of  the  commission  who  shall  make  public  any  informa- 
tion obtained  by  the  commission  without  its  authority,  unless  directed  by  a  court, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding  $;"5,0<X),  or  by  imprisonment  not  exceeding  one 
year,  or  by  fine  and  imprisonment,  in  the  discretion  of  the  court. 

"Sec.  11.  Nothing  contained  in  this  Act  shall  be  construed  to  prevent  or  interfere 
with  the  enforcement  of  the  provisions  of  the  antitrust  Acts  or  the  Acts  to  regu- 
late commerce,  nor  shall  anything  contained  in  the  Act  be  construed  to  alter, 
modify,  or  repeal  the  said  antitrust  Acts  or  the  Acts  to  regulate  commerce  or  any 
part  or  parts  thereof. 

"Sec.  12.  (a)  It  shall  be  nnlaivful  for  any  person,  partnership,  or  corporation  to 
disseminate,  or  canse  to  be  disseminated,  any  false  advertisement — 

(1)  By  United  States  mails,  or  in  commerce  by  any  means,  for  the  purpose 
of  indvcinri,  or  ivhich  is  likely  to  induce,  directly  or  indirectly,  tlie  purchase 
of  food,  drugs,  devices,  or  cosmetics ;  or 

"  (2)   By  any  means,  for  the  purpose  of  inducing,  or  which  is  liJcely  to  induce, 
directly  or  indirectly,  the  purchase  in  cotmnercc  of  food,  drugs,  devices,  or 
cosmetics. 
(&)   The  dissemination  or  the  causing  to  be  disseminated  of  any  false  advertise- 
ment  toithin  the  provisions  of  subsection  (a)  of  this  section  shall  be  an  unfair  or 
deceptive  act  or  practice  in  commerce  within  the  meaning  of  section  5. 
"Sec.  13.    (a)  ^Yhenever  the  Commission  has  reason  to  believe — 

"{1 )  that  any  person,  partnership,  or  corporation  is  engaged  in,  or  is  about 
to  engage  in.  the  dissemination  or  the  causing  of  the  dissemination  of  any 
advertisement  in  violation  of  section  12.  and 

"(2)   that  the  enjoining  thereof  pending  the  issuance  of  a  complaint  by  the 
Commission  under  section  5,  and  until  such  complaint  is  dismissed  by  the 
Commission  or  set  aside  by  the  court  on  review,  or  the  order  of  the  Commis- 
sion to  cease  and  desist  made  thereon  has  become  final  ivithin  the  meaning 
of  section  5,  would  be  to  the  interest  of  the  public, 
"the  Commission  by  any  of  its  attorneys  designated  by  it  for  such  purpose  may 
bring  suit  in  a  district  court  of  the  United  States  or  in  the  United  States  court  of 
any  Territory,  to  enjoin  the  dissemination  or  the  causing  of  the  dissemination  of 
such  advertisement.     Upon  proper  shoioing  a  temporary  injunction  or  restraining 
order  sluill  be  granted  tvithout  bond.     Any  such  suit  shall  be  brought  in  the  dis- 
trict in  which  such  person,  partnership,   or  corporation  resides   or  transacts 
business. 

"(b)    Whenever  it  appears  to  the  satisfaction  of  the  court  in  the  case  of  a  news- 
paper, magazine,  perigdical,  or  other  publication,  published  at  regular  intervals — 
(1)    that  restraining  the  dissemination  of  a  false  advertisement  in  any  par- 
ticular issue  of  such  publication  would  delay  the  delivery  of  such  issue  after 
the  regular  time  therefor,  and 

"(2)  that  such  delay  would  be  due  to  the  method  by  which  the  manufacture 
and  distribution  of  such  publication  is  customarily  conducted  by  the  publisher 
in  accordance  with  sound  business  practice,  and  not  to  any  method  or  device 
adopted  for  the  evasion  of  this  section  or  to  prev>ent  or  delay  the  issuance  of 
an  injunction  or  restraining  order  lOith  respect  to  such  false  advertisement  or 
any  other  advertisement, 
"the  court  .^hall  exclude  such  issue  from  the  operation  of  the  restraining  order  or 
injunction. 
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"Sec.  14  (0)  ^^ny  person,  partnersMp,  or  corporation  who  violates  any  provision 
of  section  12  slwll,  if  the  use  of  the  commodity  advertised  may  lye  injurious  ta 
health  because  of  results  from  such  use,  or  if  such  violation  is  with  intent  to  de- 
fraud or  mislead,  be  (juiJty  of  a  misdemeanor,  and  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  more  than  $5,000  or  by  imprisonment  for  not  more  than  six 
months,  or  by  both  such  fine  and  imprisonment ;  except  that  if  the  conviction  is  for 
a  violation  cominitted  after  a  first  conviction  of  such  person,  partnership,  or  cor- 
poration, for  any  violation  of  such  section,  imnishment  shall  be  by  a  fine  of  not 
more  than  110,000  or  by  imprisonment  for  not  more  than  one  year,  or  by  both 
siich  fine  and  imprisonment. 

"(6)  No  publisher,  radio-broadcast  licenser,  or  agcncii  or  medium  for  the  dis- 
semination of  advertising,  except  the  manufacturer,  p<i<lcrr,  distributor,  or  seller 
of  the  commodity  to  which  the  false  advertisement  relates,  shall  be  liable  under 
this  section  by  reason  of  the  dissemination  by  him  of  any  false  advertisement, 
unless  he  has  refused,  on  the  request  of  the  Commission,  to  furnish  the  Commission 
the  name  and  post-office  address  of  the  manufacturer,  packer,  distributor,  seller, 
or  adiyertising  agency,  residing  in  the  United  States,  tcho  cau-'^ed  him  to  dissemi- 
nate such  advertisement.  No  advertising  agency  shall  he  liable  under  this  section 
by  reason  of  the  causing  by  it  of  the  dissemination  of  any  false  advertisement, 
unless  it  has  refused,  on  the  request  of  the  Commission,  to  furnish  the  Commission 
the  name  and  post-office  address  of  the  nianufacturer,  packer,  distributor,  or  seller, 
residing  in  the  United'  States,  who  caused  it  to  cause  the  dissemination  of  such 
advertisement. 

"Sec.  15.  For  the  purposes  of  sections  12, 13,  and  14 — 

"(a)  The  term  'false  advertisement  means  an  advertisement,  other  than  label- 
ing, ivhich  is  misleading  in  a  material  respect,  and  in  determining  whether  any 
advertisement  is  misleading,  there  shall  be  taken  into  account  {among  other 
things)  not  only  representations  made  or  suggested  by  statement,  word,  design, 
device,  sound,  or  any  combination  thereof,  but  also  the  extent  to  lohich  the  ad- 
vertisement fails  to  reveal  facts  material  in  the  light  of  such  representations  or 
material  ioith  respect  to  consequences  ichich  may  result  from  the  use  of  the  com- 
modity to  tvhich  the  advertisement  relates;  but  if,  at  the  ti/me  of  the  dissemina- 
tion of  the  advertisement,  there  exists  a  substantial  difference  of  opinion,  among 
experts  qualified  by  scientific  training  and  experience,  as  to  the  truth  of  a  repre- 
sentation, the  advertisement  shall  not  be  considered  misleading  on  account  of 
such  representation,  if  it  states  clearly  and  prominently  the  fact  of  such  differ- 
ence of  opinion.  Nothing  in  this  paragraph  shall  be  construed  as  requiring  the 
making  of  such  statement  as  to  difference  of  opinion,  and  failure  to  so  state  the 
fact  of  such  difference  of  opinion  shall  not  relieve  the  Oovernmcnt  of  the  burden 
of  establishing  the  misleading  character  of  the  representation.  No  advertise- 
ment of  r/.  drug  shall  be  deemed  to  be  false  if  it  is  disseminated  only  to  members 
of  the  medical  profession,  contains  no  false  representation  of  a  material  fact,  and 
includes,  or  is  accompanied  in  each  instance  by  truthful  disclosure  of,  the  formula 
showing  quantitatively  each  ingredient  of  such  drug. 

"(b)  The  term  'food'  means  (i)  articles  used  for  food  or  drink  for  man  or  other 
animals,  (2)  chewing  gum,  and  (3)  articles  used  for  components  of  any  such 
article. 

"(c)  The  term  'drug'  means  (1)  articles  recognized  in  the  official  United  States 
Pharmacopoeia,  official  Homeopathic  Pharmacopoeia  of  the  United  States,  or 
official  National  Formulary,  or  any  supplement  to  any  of  them;  and  (2)  articles 
intended  for  use  in  the  diagnosis,  cure,  mitigation,  treatment,  or  prevention  of 
disease  in  ma/n  or  other  animals;  and  (3)  articles  (other  than  food)  intended  to 
affect  the  structure  or  any  function  of  the  body  of  man  atr  other  animals;  and 
(4)  articles  intended  for  use  as  a  component  of  any  article  specified  in  clause 
(1),  (2),  or  (3);  but  does  not  include  devices  or  their  components,  parts  or 
accessories. 

"(d)  The  term  'devise'  (except  when  used  in  subsection  (a)  of  this  section) 
means  instruAncnts,  apparatus,  and  contrivances,  including  their  parts  and  ac- 
cessories, intended  (i)  for  use  in  the  diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other  animals;  or  (2)  to  affect  the  structure  or 
any  function  of  the  body  of  man  or  other  animals. 

"(e)  The  term  'cosmetic'  means  (1)  articles  intended  to  he  rubbed,  poured, 
sprinkled,  or  sprayed  on,  introduced  into,  or  otherwise  applied  to  the  human 
body  or  any  part  thereof  for  cleansing,  beautifying,  promoting  attractiveness,  or 
altering  the  appearance,  and  (2)  articles  intended  for  use  as  a  compound  of  any 
such  article;  except  that  such  term  shall  not  include  soap. 
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"Sec.  16.  Whenever  the  Federal  Trade  Commission  has  reason  to  heliero  that 
anni  person,  partnership,  or  corporation  is  liable  to  a  penalty  under  section  H  or 
under  subsection  (c)  of  section  5,  it  sJiall  certify  the  facts  to  the  Attorney  Oeneral, 
rrhose  duty  it  shall  be  to  cause  appropriate  proceedings  to  be  broufiht  for  the 
enforccvient  of  the  proinsions  of  such  section  or  subsection. 

"Sec.  11.  If  any  provision  of  tliis  Act.  or  the  application  thereof  to  any  per.^on, 
partnership,  corporation,  or  circumstance,  is  held  inralid,  the  remainder  of  the 
Act  and  the  application  of  such  provision  to  any  other  person,  partnership,  cor- 
poration, or  circumstance,  shall  not  be  affected  thereby. 

"Sec.  18.  This  Act  may  be  cited  as  the  'Federal  Trade  Commission  Act'." 

Additional  Views 

The  undersigned  members  of  the  committee  are  heartily  in  favor  of  the  general 
purposes  of  the  bill  lierewith  reported  but  feel  that  tlie  proposed  new  provisions 
of  tlie  Federal  Trade  Commission  Act  intended  to  regulate  misleading  advertising 
of  food,  drugs,  devices,  and  cosmetics  fall  far  short  of  giving  to  the  consuming 
public  that  protection  which  tliey  are  represented  as  giving  and  to  which  the 
public  is  fairly  entitled. 

NEED  FOR  CONTROL 

There  has  been  an  increasing  demand  for  effective  legislation  against  false 
advertising  of  food,  drugs,  and  cosmetics.  This  demand  arises  not  only  from 
the  public  but  also  from  honest  manufacturers  and  advertisers  of  these  products. 
It  is  universally  recognized  that  the  advertising  of  these  commodities,  the 
intelligent  purcliase  and  use  of  which  are  so  essential  to  public  health  and 
welfare,  must  be  safeguarded  from  the  abuses — at  times  all  too  flagrant — of  a 
small  minority. 

BILL  IS  INADEQUATE 

The  proposed  new  provisions  profess  to  regulate  the  dissemination  of  mis- 
leading advertisements  of  food,  drugs,  devices,  and  cosmetics,  but  the  methods 
by  which  this  is  to  be  accomplished  are  so  weak  and  inel^ective  that  the  making 
of  this  gesture,  having  the  appearance  of  providing  for  such  regulation,  may 
have  consequences  more  harmful  than  desirable.  The  Federal  Government  will 
have  put  itself  in  a  position  where  it  will  be  responsible  for  tlie  regulation  of 
false  advertisements  in  this  field  without  having  set  up  a  means  of  regulation 
which  will  secure  effective  control. 

The  reason  for  this  is  that  the  bill,  after  prohibiting  the  dissemination  of  false 
advertisements  of  food,  drugs,  devices,  and  cosmetics,  provides  penalties  only 
in  a  very  limited  class  of  cases,  and  relies  in  the  great  bulk  of  c;ises  nnon  the 
cease-and-desist-order  machinery  of  the  Federal  Trade  Commission.  The  bill 
can  be  made  an  effective  consumer-protection  measure  by  the  adoption  of  the 
following  amendment,  providing  adequate  penalties  for  violations,  which  will 
be  offered  when  the  bill  comes  before  the  House.  This  amendment  was  offered 
in  the  committee  and  received  much  favorable  consideration,  but  was  Anally 
defeated.  It  is  believed  that  upon  careful  consideration  members  interested  in 
protecting  consumers  against  the  small  group  of  unscrupulous  advertisers  which 
this  bill  seeks  to  regulate  will  vote  for  this  amendment.  The  amendment  is  a 
proposed  substitute  for  section  14  (a)  and  reads  as  follows: 

"Sec.  14.  ( a)  Any  person,  pai'tnersliip,  or  corporation  who  violates  any  provision 
of  section  12  shall  foi-feit  and  pay  to  the  United  States  a  civil  penalty  of  not  more 
than  .$3,000  for  each  violation,  which  shall  accrue  to  the  United  States  and  may 
be  recovered  in  a  civil  action  brought  I)y  the  United  States;  but  if  the  use  of  the 
commodity  advertised  may  be  injurious  to  health,  the  civil  penalty  shall  be  an 
amount  not  more  than  .$5,000. 

"(b)  If  the  violation  is  committeed  after  judgment  for  a  civil  penalty  under 
subsection  (a)  of  this  section  has  become  final  then  such  person,  partnership,  or 
corporation  shall  be  guilty  of  a  misdemeanor.  Upon  conviction  punishment 
shall  be  by  a  fine  of  not  moi'e  than  .$5,000  or  by  imprisonment  for  not  more  than 
1  year,  or  by  both  such  tine  and  impri.sonment ;  but  if  such  conviction  is  in  a 
-case  where  the  use  of  the  commodity  advertised  may  be  injuriousS  to  health, 
punishment  shall  be  by  a  fine  of  not  more  than  $10,000  or  by  imprisonment  for 
not  more  than  2  years,  or  by  both  such  fine  and  imprisonment." 
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FAILS  TO  MEET  PBESIDENT'S  VIEW 

President  Roosevelt,  in  his  message  of  March  22,  1935,  regarding  the  necessity 
for  food  and  drug  legislation,  made  the  following  statement  as  to  the  need  for 
advertising  control,  after  having  outlined  the  need  for  revision  in  the  present 
food  and  drug  law: 

"It  is  time  to  malve  practical  improvements.  A  measure  is  needed  which  will 
extend  the  controls  formerly  applicable  only  to  labels  to  advertising  also ;    *    *    *." 

From  this  it  is  perfectly  clear  that  the  President  had  in  mind  the  need  for 
enforcement  of  prohibitions  against  false  advertisements  of  food,  drugs,  devices, 
and  cosmetics  by  appropriate  penalties  of  a  character  comparable  to  those  which 
have  been  in  the  Food  and  Drug  Act  for  30  years.  Under  that  act  enforcement 
has  not  been  only  by  the  seizure  of  falsely  labeled  articles  but  also  by  criminal 
penalties. 

It  was  urged  in  the  committee,  and  it  is  now  strongly  urged,  that  once  the 
dissemination  of  false  advertisements  has  been  prohibited  the  only  effective  means 
of  enforcement  is  to  provide  appropriate  penalties.  Unless  the  disseminator  of 
a  false  advertisement  knows  at  the  time  of  the  dissemination  that  he  may  at 
some  time  in  the  future  be  held  accountable  by  a  criminal  or  civil  penalty  action 
for  tlie  unlawful  dissemination,  he  will  not  be  deterred  from  such  dissemi- 
nation. It  is  just  this  deterring  effect  that  is  lacking  when  dependence  is  placed 
upon  the  cease-and-desist  order  for  enforcement. 

WEAKNESS  OF  CEASE-AKD-DESIST  OUDEK 

The  cease-and-desist-order  machinery  will  not  be  effective  to  protect  the  public 
against  false  and  misleading  advertisements  of  these  articles.  This  was  demon- 
strated by  exhibits  before  the  committee  consisting  of  cease-and-desist  orders 
.ngainst  certain  false  advertising,  and  advertisements  subsequently  appearing 
over  a  period  of  years  conveying  essentially  the  same  false  representations  pro- 
hibited by  the  orders.  Tlie  Federal  Trade  Commission,  acting  under  its  author- 
ity to  prevent  unfair  methods  of  competition,  has  been  active  against  false 
advertising  of  food,  drugs,  devices,  and  cosmetics  for  a  number  of  years.  The 
frequency  witli  which  false  advertisements  have  been  disseminated  for  the  same 
products  previously  covered  by  cease-and-desist  orders,  particularly  in  many  of 
the  lower-grade  magazines  and  in  the  programs  of  certain  radio  stations,  would 
seem  to  demonstrate  the  ineffectiveness  of  the  cease-and-desist-order  machinery 
in  the  case  of  false  advertising.  This  is  in  no  way  a  criticism  of  the  Federal 
Trade  Commission  or  its  personnel,  or  of  its  diligence  in  enforcing  the  law  under 
which  it  operates.  No  governmental  agency  has  executed  its  functions  more 
efficiently  or  more  courageously.  But  it  is  a  recognition  of  the  fact  that  the 
method  of  procedure  under  which  the  Commission  operates  is  subject  to  limita- 
tions which  make  it  ill  adapted  to  coping  with  false  advertising  as  it  is  conducted 
today. 

An  impartial  appraisal  of  the  effectiveness  of  the  cease-and-desist  order  as 
contrasted  with  enforcement  by  appropriate  penalties  is  contained  in  an  authori- 
tative work  entitled  "The  Federal  Trade  Commission,"  by  Gerard  C.  Henderson 
C1924).  This  book  was  published  under  tlie  sponsorship  of  the  Commonwealth 
fund,  under  the  supervision  of  a  legal  research  committee  composed  of  some  of 
the  foremost  legal  authorities  of  the  country,  including  Mr.  Justice  Cardozo  and 
Mr.  Justice  Stone,  now  members  of  tlie  Supreme  Court  of  the  United  States.  In 
Mr.  Henderson's  book  the  following  statement  appears  : 

"Looking  at  the  matter  from  a  more  critical  viewpoint,  however,  it  becomes 
apparent  that  there  are  certain  limitations  in  the  powers  of  the  Commission  and 
certain  obstacles  in  its  procedure  which  impair  its  usefulness  in  some  of  the  cases 
involved. 

*  *  4t  :|t  *  *  * 

"The  second  limitation  which  suggests  itself,  is  that  the  Commission  should 
not.  except  in  special  cases,  institute  proceedings  where  the  practice  in  question 
falls  within  the  scope  of  the  Pure  Food  and  Drugs  Act,  or  of  similar  Federal 
legislation.  The  reason  is  that  in  such  cases  the  law  confers  on  the  Department 
of  agriculture  powers  in  many  ways  more  effective  than  those  of  the  Federal 
Trade  Commission,  and  that  the  Department  has  a  scientific  personnpl  more 
competent  to  deal  with  the  technical  questions  involved.  The  Food  and  Drugs 
Act  of  June  30,  1906,  makes  it  unlawful  to  manufacture  in  any  Territory  or  in 
the  District  of  Columbia,  or  to  ship  in  interstate  or  foreign  commerce,  any  article 


AMEND   FEDERAL  TRADE   COMMISSION   ACT  513 

of  food  or  any  dmg  which  is  'adulterated  or  misbraiidod.'  The  words  'adul- 
terated' and  'misbranded'  are  comprehensively  defined,  and  it  is  obvious  that 
the  definitions  are  frameil  witli  an  eye  to  practical  administration  as  well  as 
scientific  accuracy.  They  cover  every  conceivable  case  of  misrepresentation  as 
to  the  ingredients,  strength,  quality,  or  purity  of  a  drug  or  food  product,  or 
(by  an  amendment  added  in  1912)  as  to  its  curative  or  therapeutic  effect;  and 
all  cases  of  misbranding,  including  imitation  of  the  distinctive  name  of  another 
article,  misstatement  as  to  weight,  measure,  or  numerical  count,  and  misrepre- 
sentation as  to  the  State,  Territory,  or  county  in  which  the  article  is  produced. 
In  its  enforcement  the  act  has  great  advantages  over  the  cunibersctme  procedure 
of  the  Federal  Trade  Connuission.  One  who  violates  the  act  may  be  criniinally 
prosecuted,  whereas  the  Federal  Trade  Commission  can  only  oi'der  him  to  cease 
and  desist,  without  even  forfeiting  the  unlawful  gains  derived  from  the  violation. 
An  adulterated  or  misbranded  article,  if  transported  in  violation  of  the  law, 
may  be  libeled  and  forfeited  in  proper  proceedings,  whereas  there  is  nothing  in 
the  Federal  Trade  Commission  Act  to  prevent  a  dealer  who  has  been  ordered  to 
cease  from  shipping  certain  misbranded  articles  in  interstate  commerce,  from 
selling  them  to  another  dealer  in  the  same  State.  The  latter  can  ship  them  with 
immunity,  so  far  as  the  Federal  Trade  Commission  Act  is  concerned,  until  the 
Commission's  procedure  has  again  set  in  motion  and  a  new  order  issued  and 
confirmed  by  the  Court.  As  a  police  measuT-e  the  Food  and  Drugs  Act  is  there- 
fore rastly  superior  to  the  Trade  Commission  law." 

It  is  not  difficult  to  foresee  how  impossible  it  will  be  to  effectively  control  false 
advertising  of  food,  drugs,  devices,  and  cosmetics  through  the  cease  and  desist 
order  machinery.  A  manufacturer,  let  us  assume,  puts  an  advertisement  in  a 
number  of  magazines  and  newspapers  and  broadcasts  the  advertisements  over 
the  radio.  By  this  means  the  advertisement  is  quickly  brought  to  the  attention 
of  millions  of  persons  all  over  the  country. 

The  first  move  of  the  Federal  Trade  Commission  would  be  to  decide  that  it  has 
reason  to  believe  that  the  advertisement  is  false  or  misleading,  and  normally  it 
only  would  be  able  to  come  to  this  conclusion  after  getting  evidence  and  expert 
advice  with  regard  to  the  matter  from  the  technicians  of  the  Food  and  Drugs 
Administration,  unless  a  duplicate  technical  staff  is  to  be  established. 

Having  come  to  its  conclusions,  the  Commission  would  serve  upon  the  manu- 
facturer a  complaint  and  fix  a  date  for  a  hearing  which  must  be  at  least  30  days 
after  the  service  of  the  complaint.  At  the  proceeding  the  testimony  would  be 
reduced  to  writing  and  filed  in  the  office  of  the  Commission,  and  if  the  Commis- 
sion found  that  the  advertisement  was  false,  it  would  have  to  make  a  report  in 
writing  in  which  it  stated  its  findings  as  to  the  facts  and  would  cause  to  be  served 
upon  the  manufacturer  an  order  requiring  him  to  cease  and  desist  from  the  dis- 
semination of  the  false  advertisement. 

Only  after  the  order  had  become  final,  probably  after  long  delay  in  the  courts, 
would  it  be  necessary  for  the  person  complained  against  to  stop  disseminating 
the  advertisement.  During  the  time  all  of  this  procedure  is  being  complied  with, 
which  in  the  ordinary  course  would  involve  the  lapse  of  many  months  and  some- 
times many  years,  the  manufacturer  would  be  able  to  disseminate  the  particular 
advertisement  freely  and  for  a  much  longer  period  than  he  desired.  Everyone  is 
aware  of  the  frequency  with  which  advertisements  are  changed  in  modern  times. 
Ordinarily  they  change  from  week  to  week. 

Even  after  the  order  became  effective,  the  false  information  or  claims  con- 
tained in  the  advertisement  would  still  repose  in  the  minds  of  the  millions  of  per- 
sons who  had  read  or  listened  to  or  been  told  about  the  claims  made  in  the  ad- 
vertisement. And  the  manufacturer  will  have  reaped  the  benefits  of  the  false 
advertisement  without  the  slightest  fear  of  a  penalty  of  any  kind. 

And  after  the  order  becomes  effective  the  advertiser  can  change  his  advertis- 
ing claims,  or  change  the  composition  of  the  article,  and  repeat  the  process  all 
over  again.  Therefore,  in  the  absence  of  a  possible  penalty  to  act  as  a  deterrent, 
the  racketeering  fringe,  which  has  created  the  necessity  for  effective  advertising 
control,  is  in  nowise  hampered  in  its  depredations  on  public  health  and  the  con- 
sumer's pocketbook. 

IN.JUNCTION    WILL   NOT   PROTECT   PUBLIC 

The  bill  provides  that  the  Commission  may,  whenever  it  has  reason  to  believe 
that  any  person  is  disseminating  or  about  to  disseminate  a  false  advertisement, 
seek  an  injunction  against  the  dissemination  pending  the  action  of  the  Com- 
mission on  a  cease-and-desist  order,  but  this  provision  has  been  limited  by  pro- 
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viding  that  the  Commission  is  to  ask  for  such  injunction  only  if  it  believes  that 
the  issuance  of  sucli  injunction  "would  be  to  the  interest  of  the  public."  When  it 
is  borne  in  mind  that  an  advertisement  is  not,  under  the  definition  in  the  bill,  a 
false  advertisement  unless  it  is  misleading  in  a  material  respect,  there  seems 
no  justification  for  giving  tlie  Commission  the  authority  to  decide,  according  to 
how  it  happens  to  feel  about  the  effect  on  the  public,  that  it  will  not  seek  to 
have  the  dissemination  of  such  advertisement  enjoined.  Under  such  circum- 
stances the  bill  should  have  made  it  the  duty  of  the  Commission  in  every  such 
case  to  seek  an  injunction. 

Furthermore,  even  if  the  Commission  decides  that  the  public  interest  will  be 
served  by  seeking  an  injunction,  it  can  only  do  so  after  it  has  made  substantially 
the  same  determinations,  with  the  incident  delays,  that  it  would  have  to  make 
before  deciding  to  issue  a  cease-and-desist  order.  This  involves,  as  in  case  of 
proceedings  looking  toward  a  cease-and-desist  order,  the  necessity  for  seeking 
the  experienced  counsel  of  the  Food  and  Drug  Administration  unless,  as  has 
been  previously  suggested,  it  ijs  intended  to  set  up  in  the  Federal  Trade  Commis- 
sion a  duplicate  technical  staft. 

It  will  thus  be  seen  that  the  injunction,  in  this  situation,  is  a  slow  and  uncer- 
tain method  of  enforcement. 

NARROW   APPLICATION   OF  PENALTIES 

From  the  foregoing  it  is  obvious  tliat  the  only  effective  means  of  preventing 
false  advertisements  is  to  enact  provisions  under  which  the  unscrupulous  would 
be  deterred  from  violation  by  a  knowledge  that  risk  of  penalty  is  involved  for 
each  offense. 

But  the  bill  provides  a  penalty  for  the  dissemination  of  a  false  advertisement 
only  where  the  "use  of  the  commodity  advertised  may  be  injurious  to  health 
because  of  results  from  such  use,  or  if  the  violation  is  with  intent  to  defraud 
or  mislead."  While  this  provision  on  its  face  may  appear  to  be  a  strong 
enforcement  provision,  it  is  of  very  limited  application  and  will  not  cover  the 
great  bulk  of  misleading  food,  drug,  device,  and  cosmetic  advertisements.  The 
cases  of  injury  to  health  resulting  from  the  medicine  itself  are  unusual.  They 
are  in  the  comparatively  rare  cases  of  patent-medicine  advertising  where  the 
product  contains  dangerously  potent  drugs.  While  there  are  occasional  cases 
of  tliis  kind,  the  great  bulk  of  patent-medicine  advertising  is  in  the  case  of 
products  that  are  innocuous,  like  the  tuberculosis  cure  which  w^as  a  simple  lini- 
ment, or  the  diabetes  cure  which  was  a  brew  of  horsetail  weed.  These  are  the 
commodities  responsible  for  most  of  the  damage  to  health  resulting  from  false 
advertising.  Persons  relying  upon  the  unconscionable  claims  made  in  such 
falSe  advertising  niiknov.'ingly  permit  the  disease  to  progress  unchecked  instead 
of  seeking  rational  treatment  by  physicians.  There  have  been  many  cases 
where  persons  who  could  have  been  cured  by  proper  treatment  have  sunk  to 
such  a  low  condition  while  relying  upon  such  worthless  concoctions  that  their 
cases  have  become  hopeless.  Nevertheless,  under  this  bill  the  penalty  will  not 
apply  to  such  advertisements. 

It  is  also  going  to  be  of  little  help  to  consumers  to  have  the  criminal  penalty 
apply  in  cases  where  the  violation  is  with  intent  to  defraud  or  mislead.  The 
effect  of  a  false  advertisement  on  the  consumer  is  the  same  whether  the  intent 
of  the  advertiser  is  good  or  bad.  The  difficulty  of  proof  of  wrongful  intent  and 
the  inadequacy  of  control  whei-e  such  proof  is  required  have  been  demonstrated 
through  2;")  years  of  enforcement  of  the  amendment  to  the  Food  and  Drugs  Act 
applicable  to  patent  medicines.  This  provision  (the  repeal  of  which  was 
approved  by  both  Houses  of  ('ongress  diu'ing  the  last  session  in  the  bill  that 
failed  in  conference)  requires  the  Government  to  prove  that  curative  claims 
on  labels  are  both  false  and  fraudulent,  thus  making  it  necessary  to  prove 
wrongful  intent.  Efforts  to  enforce  this  provision  have  too  frequently  been 
futile  and  have  always  been  inordinately  expensive  because  of  the  long-drawn- 
out  investigations  necessary  to  acquire  proof  of  what  was  in  the  manufacturer's 
mind.  If  for  no  other  reason  than  that  of  expense  alone,  proceedings  under 
the  laAv  here  proposed  will,  it  is  predicted,  ordinarily  be  by  the  ineffective  cease- 
and-desist-order  method. 

One  reason  advanced  in  committee  for  providing  penalties  only  in  the  limited 
classes  of  cases  indicated  above  was  that  the  definition  of  "false  advertisement" 
is  so  broad  and  sweeping  that  the  result  W(mld  be  that  advertisers  would  find 
themselves  in  the  position  of  incurring  penalties  even  though  they  were  innocent 
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of  any  wrongful  intent  and  had  no  knowledge  of  having  violated  the  law.  This 
view  seems  hardly  to  he  in  accord  with  the  realities  of  the  situation.  Certainly 
advertisers  shonld  know  enough  about  the  representations  and  claims  they 
make  to  know  whether  they  are  justified  by  the  facts.  Surely  this  is  not  an 
unreasonable  requirement  to  impose  upon  the  small  minority  in  the  food,  drug, 
device,  and  cosmetic  field  whose  unscrupulous  methods  of  advertising  make 
this  legislation  necessary.  The  great  majority  of  advertisers  in  these  industries 
have  nothing  to  fear  from  the  requirements  of  this  legislation,  because  the 
standard  of  conduct  it  sets  up  is  no  higher  than  tliat  they  have  already  set  up 
for  themselves.  The  definition  is  no  broader  than  is  necessary  for  public 
protection. 

Virgil  Chapman. 

Edward  A.  Kenney. 

Carl  E.  Mapes. 


[Conference  Report] 

HOUSE  OF  REPRESENTATIVES 

[H.  Kept.  No.  1774,  75th  Cong.,  3d  sess.] 

Amendments  to  Federal  Trade  Commission  Act 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Hduse  to  the  bill  (S.  1077)  to  amend  the  act  creating  the 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for  othei"  purposes, 
having  met,  after  full  and  free  conference,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  as  follows : 

Tliat  the  Senate  recede  from  its  disagreement  to  the  amendment  of  the  House 
and  agree  to  the  same  with  an  amendment  as  follows  : 

In  lieu  of  the  matter  i^roposed  to  be  inserted  by  the  amendment  of  the  House, 
insert  the  following : 

TJiat  section  1  of  the  Act  entitled  "An  Act  to  create  a  Federal  Trade  Commission, 
to  define  its  powers  and  duties,  and  for  other  purposes,"  approved  September  26, 
IDl-'i.  as  amended  {U.  S.  C,  192Jf  ed.,  title  15,  sec.  4I),  is  herehy  amended  by  in- 
serting before  the  period  at  the  end  of  the  third  senterice  thereof  a  colon  and 
the  folloivinff:  "Provided,  hoioever.  That  upon  the  expiration  of  his  term  of  office 
a  Commissioner  shall  continue  to  serve  until  his  successor  shall  have  been  ap- 
pointed and  shall  have  qualified." 

Sec.  2.  Section  4  of  such  Act,  as  amended  (U.  S.  C.  1934  ed.,  title  15,  sec.  44), 
is  hereby  amended  to  read  as  follows: 

"Sec.  4-  The  words  defined  in  this  section  shall  luive  the  folloioing  meaning 
when  found  in  this  Act,  to  wit: 

"  ^Oommerce  means  commerce  among  the  several  States  or  with  foreign  na- 
tions, or  in  any  Territory  of  the  United  States  or  in  the  District  of  Columbia,  or 
hetirecn  any  such  Territory  and  another,  or  between  any  such  Territory  and 
any  State  or  foreign  nation,  or  between  the  District  of  Columbia  and  any  State  or 
Territory  or  foreign  nation. 

"  'Corporation'  shall  be  deemed  to  include  any  company,  trust,  so-called  Massa- 
chusetts trust,  or  association,  incorporated  or  unincorporated,  wfiich  is  organized 
to  carry  on  business  for  its  own  profit  or  that  of  its  members,  and  has  shares  of 
capital  or  capital  stock  or  certificates  of  interest,  and  any  company,  trust,  so-called 
ilassachusetts  trust,  or  as.fociation,  incorporated  or  unincorporated,  witliout 
shares  of  capital  or  capital  stock  or  certificates  of  interest,  except  partnerships, 
which  is  organized  to  carry  071  business  for  its  own  profit  or  that  of  its  members. 

"  'Documentary  evidence'  includes  all  documents,  papers,  correspondence,  books 
of  account,  and  financial  and  corporate  records. 

"  'Acts  to  regulate  commerce'  means  the  Act  entitled  'An  Act  to  regulate  com- 
merce', approved  February  14,  1887,  and  all  Acts  amendatory  thereof  and  supple- 
mentary thereto  and  the  Communications  Act  of  1934  and  all  Acts  amendatory 
thereof  and,  supplementary  thereto. 

"  'Antitrust  Acts'  means  the  Act  entitled  'An  Act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies',  approved  July  2,  1890;  also 
sections  73  to  77,  inclusive,  of  an  Act  entitled  'An  Act  to  reduce  taxation,  to  pro- 
vide revenue  for  the  Oovemment,  and  for  other  purposes',  approved  August  27, 
1894;  also  the  Act  entitled  'An  Act  to  amend  sections  73  and  76  of  the  Act  of 
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August  21,  189.'i,  entitled  "An  Act  to  reduce  taxation,  to  provide  revenue  for  the 
Government,  and  for  other  purposes''',  approved  February  12,  1913;  and  also 
the  Act  entitled  'An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes',  approved  October  15,  lOlJf." 

Sec.  3.  Section  5  of  such  Act,  as  amended  {TJ.  S.  C,  1934  ed.,  title  15,  sec.  7/5), 
is  hereby  amended  to  read  as  foUotcs: 

"Sec.  5.  (a)  Unfair  methods  of  competition  in  commerce,  and  unfair  or  decep- 
tive acts  or  practices  in  commerce,  are  hereby  declaimed  unlawful. 

"The  Commission  is  hereby  enipoioered  and  directed  to  prevent  persons,  part- 
nerships, or  corporations,  except  banks,  common  carriers  subject  to  the  Acts  to 
regulate  commerce,  and  persons,  partnerships,  or  corporations  subject  to  the 
Packers  and  Stockyards  Act,  1921,  except  as  provided  in  section  JfOGib)  of  said 
Act,  from  using  unfair  methods  of  competition  in  commerce  and  unfair  or  decep- 
tive acts  or  practices  in  commerce. 

"(6)  Whenever  the  Commission  shall  have  reason  to  believe  that  any 
such  person,  partnership,  or  corporation  has  been  or  is  using  any  unfair  method 
of  competition  or  unfair  or  deceptive  act  or  practice  in  commerce,  and  if  it  shall 
appear  to  the  Commission  that  a  proceeding  by  it  in  respect  thereof  would  be  to 
the  interest  of  the  public,  it  shall  issue  and  serve  upon  such  person,  partner- 
ship, or  corporation  a  complaint  stating  its  charges  in  that  respect  and  contain- 
ing a  notice  of  a  hearing  upon  a  day  and  at  a  place  therein  fixed  at  least  thirty 
days  after  the  service  of  said  complaint.  The  person,  partnership,  or  corporation 
so  complained  of  shall  hare  the  right  to  appear  at  the  place  and  time  so  fixed  and 
show  cause  why  an  order  should  not  be  entered  by  the  Commission  requiring  such 
person,  partnership,  or  corporation  to  cease  and  desist  from  the  violation  of  the 
law  so  charged  in  said  complaint.  Any  person,  partnership,  or  corporation  may 
make  application,  and  upon  good  cause  shown  may  be  allmved  by  the  Commission 
to  intervetie  and  appear  in  said  proceeding  by  counsel  or  in  person.  The  testi- 
mony in  any  such  proceeding  .shall  be  reduced  to  writing  and  filed  in  the  office 
of  the  Cotnmission.  If  upon  such  hearing  the  Commission  shall  be  of  the  opinion 
that  the  method  of  competition  or  the  act  or  practice  in  question  is  prohibited 
by  this  Act,  it  shall  make  a  report  in  writing  in  which  it  shall  state  its  findings 
as  to  the  facts  and  shall  issue  and  cause  to  be  served  on  such  person,  partnership, 
or  corporation  an  order  requiring  such  person,  partnership,  or  corporation  to 
cease  and  desist  from  using  such  method  of  competition  or  .such  act  or  practice. 
Until  the  expiration  of  the  time  alloired  for  filing  a  petition  for  review,  if  no 
such  petition  has  been  duly  filed  u-ithin  .such  time,  or.  if  a  petition  for  review 
has  been  filed  within  such  time  then  until  the  transcript  of  the  record  in  the 
proceeding  has  been  filed  in  a  circuit  court  of  appeals  of  the  United  States,  as 
hereinafter  provided,  the  Commission  may  at  any  time,  upon  such  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
any  report  or  any  order  made  or  issued  by  it  under  this  section.  After  the  expira- 
tion of  the  time  alloioed  for  filing  a  petition  for  review,  if  no  such  petition  has 
been  duly  filed,  within  such  time,  the  Commission  may  at  any  time,  after  notice 
and  opportunity  for  hearing,  reopen  and  alter,  modify,  or  set  aside,  in  whole  or 
in  part,  any  report  or  order  made  or  issued  by  it  under  this  section,  ivhenever  in 
the  opinion  of  the  Commission  conditions  of  fact  or  of  law  have  so  changed  as 
to  require  such  action  or  if  the  public  interest  .shall  so  require:  Protrided,  hoio- 
ever.  That  the  said  person,  partnership,  or  corporation  may.  rvithin  sixty  days 
after  service  upon  him  or  it  of  said  report  or  order  entered  after  such  a  reopen- 
ing, obtain  a  remew  thereof  in  the  appropriate  circuit  court  of  appeals  of  the 
United  States,  in  the  manner  provided  in  subsection  (c)  of  this  section. 

"(c)  Any  person,  partnership,  or  corpoi'otion  required  by  an  order  of  the  Com- 
mission to  cease  and  desist  from  using  any  method  of  competition  or  act  or  prac- 
tice may  obtain  a  review  of  such  order  in  the  circuit  court  of  appeals  of  the 
United  States,  within  any  circuit  tvhere  the  method  of  competition  or  the  act  or 
practice  in  question  was  used  or  ivhere  such  person,  partnership,  or  corporation 
resides  or  carries  on  business^  by  filing  in  the  court,  tvithin  si:rfy  days  from  the 
date  of  the  service  of  such  order,  a  toritten  petition  praying  that  the  order  of  the 
Commission  be  set  aside.  A  copy  of  such  petition  shall  be  forthwith  served, 
upon  the  Commission,  and,  therevnon  the  Commission  forthnvth  shall  certify  and 
file  in  the  court  a  transcript  of  the  entire  record  in  the  proceedina.  including  all 
the  evidence  taken  and  the  report  and  order  of  the  Commission.  Upon  such  filing 
of  the  petition  and  transcript  the  court  shall  have  jurisdiction  of  the  proceeding 
and  of  the  question  determined,  therein,  and  shall  have  power  to  make  avd  enter 
upon  the  pleadings,  evidence,  and  proceedings  set  forth  in  such  transcript  a  de- 
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crce  affirming,  modifying,  or  setting  aside  the  order  of  the  Commission,  and  en- 
forcing the  same  to  the  extent  that  such  order  is  affirmed,  and  to  issue  such 
tcrits  as  are  ancillary  to  its  jmisdietion  or  are  necessary  in  its  judgment  to  pre- 
vent injury  to  the  public  or  to  competitors  pendente  lite.  The  findings  of  the 
Commission  as  to  the  facts,  if  supported  by  evidence,  shall  be  conclusive.  To  the 
extent  that  the  order  of  the  Co)nmission  is  affirmed,  the  court  shall  thereupon 
issue  its  oicn  order  commanding  obedience  to  the  terms  of  such  order  of  the 
Commission.  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  addi- 
tional evidence,  and  shall  shoic  to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  in  the  proceeding  before  the  Commission,  the  court  may 
order  such  additional  evidence  to  be  taken  before  the  Commission  and  to  be 
adduced,  upon  the  hearing  in  such  manner  and  upon  such  terms  and  conditions 
as  to  the  court  may  seem  proper.  Tlie  Commission  may  modify  its  findings  as  to 
the  facts,  or  make  new  findings,  by  reason  of  the  additional  evidence  so  taken, 
and  it  shall  file  such  modified  or  new  findings,  which,  if  supported  by  evidence, 
shall  be  conclusive,  and  its  recommendation,  if  any,  for  the  modification  or 
setting  aside  of  its  original  order,  with  the  return  of  such  additional  evidence. 
The  judgment  and  decree  of  the  court  shall  be  final,  except  that  the  same  shall 
be  subject  to  review  by  the  Supreme  Court  upon  certiorari,  as  provided  in  section 
240  of  the  Judicial  Code. 

"(rf)  The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States  to 
affirm,  enforce,  modify,  or  set  aside  orders  of  the  Commission,  shall  be  exclusive. 

"(e)  Such  proceedings  in  the  circuit  court  of  appeals  shall  be  given  precedence 
over  other  eases  pending  therein,  and  shall  be  in  every  leay  expedited.  No  order 
of  the  Commission  or  judgment  of  court  to  enforce  the  same  shall  in  anywise 
relieve  or  absolve  any  person,  partnership,  or  corporation  from  any  liability  under 
the  Antitrust  Acts. 

"(f)  Conipldints.  orders,  and  other  processes  of  the  Cnmniission  under  this 
section  may  be  served  by  anyone  duly  authorized  by  the  Commission,  either  (a) 
by  delivering  a  copy  thereof  to  the  person  to  be  served,  or  to  a  member  of  the 
partnei'ship  to  be  served,  or  the  president,  secretary,  or  other  executive  officer 
or  a  director  of  the  corporation  to  be  served;  or  (b)  by  leaving  a  copy  thereof 
at  the  residence  or  the  principal  office  or  place  of  business  of  such  person,  part- 
nership, or  corporation;  or  (c)  by  registering  and  mailing  a  copy  thereof  addressed 
to  such  person,  partnership,  or  corporation  at  his  or  its  residence  or  principal 
office  or  pkice  of  business.  Tlie  verified  return  by  the  person  so  serving  said 
compkiint,  order,  or  other  process  setting  forth  the  manner  of  said  service  shall 
be  proof  of  the  same,  and  the  return  post  office  receipt  for  said  complaint,  order,  or 
other  process  registered  and  mailed  as  aforesaid  shall  be  proof  of  the  service 
of  the  same. 

"(g)  An  order  of  the  Commission  to  cease  and  desist  shall  become  final— 
"(i)  Upon  the  expiration  of  the  time  allowed  for  filing  a  petition  for  review, 
if  no  such  petition  has  been  duly  filed  tcithin  such  time;  but  the  Commission 
may  thereafter  modify  or  set  aside  its  order  to  the  extent  provided  in  the  last 
sentence  of  subsection  (6)  ;  or 

"(2)  Upon  the  expiration  of  the  time  allowed  for  filing  a  petitio7t  for  cer- 
tiorari, if  the  order  of  the  Commission  has  been  affirmed  or  the  petition  for 
revie^v  dismissed  by  the  circuit  court  of  appeals,  and  no  petition  for  certiorari 
has  been  duly  filed;  or 

"(3)  Upon  the  denial  of  a  petition  for  certiorari,  if  the  order  of  the  Com- 
mission has  been  affirmed  or  the  petition  for  review  dismissed  by  the  circuit 
court  of  appeals;  or 

"(-^)    Upon  the  expiration  of  thiity  days  from  the  date  of  issuance  of  the 
mandate  of  the  Supreme  Court,  if  such  Court  directs  that  the  order  of  the 
Commission  be  affirmed,  or  the  petition  for  review  dismissed. 
"  ( h  )   If  the  Supreme  Court  directs  that  the  order  of  the  Commission  be  modified 
or  set  aside,  the  order  of  the  Commission  rendered  in  accordance  with  the  man- 
date of  the  Supreme  Court  shall  become  final  upon  the  expiration  of  thirty  dai/s 
from  the  time  it  icas  rendered,  unless  within  such  thirty  days  either  party  has 
instituted  proceedings  to  have  such  mder  corrected  to  accord  tvith  the  mandate, 
in  ichich  event  the  order  of  the  Commission  shall  become  final  when  so  corrected, 
"(i)  If  the  order  of  the  Commission  is  modified  ar  set  aside  by  the  circuit  court 
of  appeals,  and  if  (i)    the  time  allowed  for  filing  a  petition  for  certiorari  has 
expired  and  no  such  petition  han  been  duly  filed,  or  (2)  the  petition  for  certiorari 
lias  been  denied,  or  (3)  the  dfcisidu  of  the  court  has  been  affirmed  by  the  Supreme 
Court,  then  the  order  of  the  Commission  rendered  in  accordanc  with  the  mandate 
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of  the  circuit  court  of  appeals  shall  become  final  on  the  expiration  of  thirty  days 
from  the  time  such  order  of  the  Commission  was  rendered,  unless  within  such 
thirty  days  either  party  has  instituted  proceedings  to  have  such  order  corrected 
so  that  it  ivill  accord  with  the  mandate,  in  which  event  the  order  of  the  Com- 
mission shall  become  final  u-hen  so  corrected. 

"(i)  If  the  Supreme  Court  orders  a  rehearing;  or  if  the  case  is  remanded 
by  the  circuit  court  of  appeals  to  the  Commission  for  a  rehearing,  and  if  (i)  the 
time  allowed  for  filing  a  petition  for  certiorari  has  expired,  and  no  such  petition 
has  been  duly  filed,  or  (2)  the  petition  for  certiorari  has  been  denied,  or  (3)  the 
decision  of  the  court  has  been  affirmed  by  the  Supreme  Court,  then  the  order 
of  the  Commission  rendered  upon  such  rehearing  shall  become  final  in  the  same 
manner  as  though  no  prior  order  of  the  Commission  had  been  rendered. 

"(fc)  As  used  in  this  section  the  term  'mandate,'  in  case  a  mandate  has  been 
recalled  prior  to  the  expiration  of  thirty  days  from  the  date  of  issuance  thereof, 
means  the  final  mandate. 

"(l)  Any  person,  partnership,  or  corporation  who  violates  an  order  of  the 
Commission  to  cease  and  desist  after  it  has  become  final,  and  while  such  order 
is  in  effect,  shall  forfeit  and  pay  to  the  United  States  a  civil  penalty  of  not  more 
than  $5,000  for  each  violation,  which  shall  accrue  to  the  United  States  and  may 
be  recovered  in  a  civil  action  brought  by  the  United  States." 

Sec.  4-  Such  Act  is  further  amended  by  adding  at  the  end  thereof  new  sections 
to  read  as  folloivs: 

"Sec.  12.  (a)  It  shall  be  unlawful  for  any  person,  partnership,  or  corporation 
to  disseminate,  or  cause  to  be  disseminated,  any  false  advertisement — 

"(i)  By  United  States  mails,  or  in  cofnmerce  by  any  means,  for  the  purpose 
of  inducing,  or  which  is  likely  to  induce,  directly  or  indirectly,  the  purchase  of 
foods,  drugs,  devices,  or  cosmetics ;  or 

"(2)  By  any  means,  for  the  purpose  of  inducing,  or  irhich  is  likely  to  induce, 
directly  or  indirectly,  the  purchase  in  commerce  of  food,  drugs,  devices,  or 
cosmetics. 
"(b)   The  dissemination  or  the  causing  to  be  disseminated  of  any  false  adver- 
tisement within  the  provisions  of  subsection  (a)  of  this  section  shall  be  an  unfair 
or  deceptive  act  or  practice  in  commerce  within  the  meaning  of  section  5. 
"Sec.  13.   (a)    Whenever  the  Commission  has  reason  to  believe — 

"(i)  that  any  person,  partnership,  or  corporation  is  engaged  in,  or  is  about 
to  engage  in,  the  dissemination  or  the  causing  of  the  dissemination  of  any 
advertisement  in  violation  of  section  12,  and 

"{2)   that  the  enjoining  thereof  pending  the  issuance  of  a  complaint  by  the 
Commission  under  section  5,  and  until  su^h  complaint  is  dismissed  by  the 
Commission  or  set  aside  by  the  court  on  review,  or  the  order  of  the  Commis- 
sion to  cease  and  desist  made  thereon  has  become  final  within  the  meaning 
of  section  5,  would  be  to  the  interest  of  the  public' 
the  Commission  by  any  of  its  attorneys  designated  by  it  for  such  purpose  may 
bring  suit  in  a  district  court  of  the  United  States  or  in  the  United  States  court  of 
any  Territory,  to  enjoin  the  dissemination  or  the  causing  of  the  dissemination  of 
such  advertisement.     Upon  proper  showing  a  temporary  injunction  or  restraining 
order  shall  be  granted  tvithont  bond.     Any  such  suit  shall  be  brought  in  the 
district  in  which  such  person,  partnership,  or  corporation  resides  or  transacts 
business. 

"(ft)  Whenever  it  appears  to  the  satisfaction  of  the  court  in  the  case  of  a 
newspaper,  magazine,  periodical,  or  other  publication,  published  at  regular 
intervals — 

"(1)  that  restraining  the  dissemination  of  a  false  advertisement  in  any 
particular  issue  of  such  publication  would  delay  the  delivery  of  such  issue 
after  the  regular  time  therefor,  and 

" (2)  that  such  delay  would  be  due  to  the  method  by  which  the  manufacture 
and  distribution  of  such  publication  is  customarily  conducted  by  the  pub- 
lisher in  accordance  with  sound  business  practice,  and  not  to  any  method  or 
device  adopted  for  the  evasion  of  this  section  or  to  prevent  or  delay  the  issu- 
ance of  an  injunction  or  restraini'ng  order  with  respect  to  such  false  advertise- 
ment or  any  other  advertisement, 
the  court  shall  exclude  such  issue  from  the  operation  of  the  restraining  order  or 
injunction. 
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''Sec.  IJf.  (a)  Any  person,  partnership,  or  corporation  who  violates  any  provi- 
sion of  section  12  (a)  shall,  if  the  use  of  the  commodity  advertised  m'ay  he  injuri- 
ous to  health  because  of  results  front  saeh  use  under  the  conditions  prescribed 
in  the  advertisement  thereof,  or  under  such  conditions  as  are  customary  or  usual, 
or  if  such  violation  is  irlfh  intent  to  defraud  or  mislead,  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  punished  bij  a.  fine  of  not  more  than 
§5.000  or  by  imprisonment  for  not  more  than  six  months,  or  by  both  such  fine 
and  inrprisonmcnt ;  except  that  if  the  conviction  is  for  a  violation  committed 
after  a  first  conviction  of  such  person,  partnership,  or  corporation,  for  any  viola- 
tion of  such  section,  punishment  shall  be  by  a  fine  of  not  more  than  $10,000  or 
by  imprisonment  for  not  more  than  one  year,  or  by  both  such  fine  and  imprison- 
mnent: Prorided,  That  for  the  purposes  of  this  section  meats  and  meat  food  prod- 
ucts duly  i)ispcetcd,  marked,  and  labeled  in  accordance  n-ith  rules  and  regulations 
issued  u)idcr  the  Meat  Inspection  Act  approved  March  Jf,  1901,  as  amended,  shall 
be  conclusively  presumed  not  injurious  to  health  at  the  time  the  same  leave  official 
'establishments.' 

"{b)  No  publisher,  radio-broadcast  licensee,  or  agency  or  medium  for  the  dis- 
semination of  advertising,  except  the  manufacturer,  packer,  distributor,  or  seller 
of  the  commodity  to  ivhich  the  false  advertisement  relates,  shall  be  liable  under 
this  section  by  reason  of  the  dissemination  by  him  of  any  false  advertisement, 
unless  he  has  refused,  on  the  request  of  the  Commission,  to  furnish  the  Commis- 
sion the  name  and  post-office  address  of  the  manufactnrer,  pucker,  distributor, 
sellei',  or  advertising  agency,  residing  in  the  United  States,  ivho  caused  him  to 
disseminate  such  advertisement.  No  advertising  agency  shall  be  liable  under 
this  section  by  reason  of  the  causing  by  it  of  the  dissemination  of  any  false 
advertisement,  unless  it  has  refused,  on  the  request  of  the  Commission,  to  furnish 
the  Commission  the  name  and  post-office  address  of  the  manufacturer,  packer, 
distributor,  or  seller,  residing  in  the  United  States,  who  caused  it  to  cause  the 
dissemination  of  such  advertisement. 

"Sec.  15.  For  the  purposes  of  sections  12,  IS,  and  14 — 

"(a)  The  term  'false  advertisement'  means  an  advertisement,  other  than 
labeling,  ichich  is  misleading  in  a  material  respect;  and  in  determining 
whether  any  advertisement  is  misleading,  there  shall  be  taken  into  account 
{among  other  things)  not  only  representations  made  or  suggested  by  state- 
ment, word,  design,  device,  sound,  or  any  combination  thereof,  hut  also  the 
extent  to  which  the  advertisement  fails  to  reveal  facts  material  in  the  light  of 
such  representations  or  material  ivith  respect  to  consequences  which  may  result 
from  the  use  of  the  commodity  to  which  the  advertisement  relates  under  the 
conditions  prescribed  in  said  advertisement,  or  under  such  conditions  as  are 
customary  or  usual.  No  advertisement  of  a  drug  shall  be  deemed  to  be  false 
if  it  is  disseminated  only  to  members  of  the  medical  profession,  contains  no  false 
representation  of  a  material  fact,  and  includes,  or  is  aecompanied  in  each  instance 
by  truthful  disclosure  of,  the  formula  showing  quantitatively  each  ingredient  of 
such  drug. 

"(b)  The  term  'food'  means  (1)  articles  used  for  food  or  drink  for  man  or 
other  animals,  (2)  chewing  gum,  and  {3)  articles  used  for  components  of  any 
such  article. 

"(c)  The  term  'drug'  means  (1)  articles  recognised  in  the  official  United 
States  Pharmacopoeia,  official  Homoeopathic  Pharmacopoeia  of  the  United  States, 
or  official  National  Formulary,  or  any  supplement  to  any  of  them;  and  (2)  articles 
intended  for  iise  in  the  diagnosis,  cure,  mitigation,  treatment,  or  prevention  of 
disease  in  man  or  other  animals;  and  (3)  articles  (other  than  food)  intended  to 
affect  the  structure  or  any  function  of  the  body  of  man  or  other  animals;  and 
(4)  articles  intended  for  use  as  a  component  of  any  article  specified  in  clatise  (1), 
(2),  or  (3)  ;  but  does  not  include  devices  or  their  components,  parts,  or  accessories. 

"(d)  The  term  'device'  (except  when  used  in  subsection  (a)  of  this  section) 
means  instruments,  apparatus,  and  contrivances,  including  their  parts  and  acces- 
sories, intended  (1)  for  use  in  the  diagnosis,  cure,  mitigation,  treatment,  or  pre- 
vention of  disease  in  man  or  other  animals;  or  (2)  to  affect  the  structure  or  any 
function  of  the  body  of  man  or  other  animals. 

"(e)  The  term  'cosmetic'  means  (1)  articles  to  be  nibbed,  poured,  sprinkled, 
er  sprayed  on.  introduced  into,  or  otherivise  applied  to  the  human  body  or  any 
part  thereof  intended  for  cleansing,  beautifying,  promoting  attractiveness,  or 
altering  the  appearance,  and  (2)  articles  intended  for  use  as  a  component  of  any 
such  article;  except  that  such  term  shall  not  include  soap. 

"Sec.  16.  Whenever  the  Federal  Trade  Commission  has  reason  to  believe  th^t 
any  person,  partnership,  or  corporation  is  liable  to  a  penaltn  under  section  14  or 
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■under  suhsection  {I)  of  section  5,  it  shall  certify  the  facts  to  the  Attorney  General, 
whose  duty  it  shall  be  to  cause  appropriate  proceedings  to  be  brought  for  tJie 
enforcement  of  th^e  provisions  of  such  section  or  subsection. 

"Sec.  11.  If  any  provision  of  this  Act,  or  the  application  thereof  to  any  person, 
partnership,  corporation,  or  circumstance,  is  held  invalid,  the  remainder  of  the 
Act  and  the  application  of  such  provision  to  any  other  person,  partnership,  corpora- 
Hon,  or  circumstance,  shall  not  be  affected  thereby. 

"Sec.  18.  This  Act  may  be  cited  as  the  'Federal  Trade  Commission  Act'." 
Sec.  5.   (a)  In  case  of  an  order  by  the  Federal  Trade  Commission  to  cease 
and  desist,  served  on  or  before  the  date  of  the  enactment  of  this  Act,  the  sixty- 
day  period  referred  to  in  section  5   (c)   of  the  Federal  Trade  Commission  Act, 
as  amended  by  this  Act,  shall  begin  on  the  date  of  the  enactment  of  this  Act. 

(ft)   Section  14  of  the  Federal  Trade  Commission  Act,  added  to  such  Act  by 
section  4  of  this  Act,  shall  take  effect  on  the  expiration  of  sixty  days  after  the 
date  of  the  enactment  of  this  Act. 
And  the  House  agree  to  the  same. 

Clakence  F.  Lea, 
Virgil  Chapman, 
Hereon  Pearson, 
Chas.  A.  Wolverton, 
Caeeoix  Reece, 
Managers  on  the  Part  of  the  House. 
Burton  K.  WHEEtEB, 
Robert  F.  Wagner, 
James  J.  Davis, 
Managers  on  the  Part  of  the  Senate. 

Statement  of  the  Managers  on  the  Part  of  the  Hodse 

The  managers  on  the  part  of  the  House  at  the  conference  on  the  disagreeing 
votes  of  the  Houses  on  the  bill  (S.  1077)  to  amend  the  act  creating  the  Fed- 
eral Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  purposes, 
submit  the  following  statement  in  explanation  of  the  effect  of  the  action  agreed 
upon  by  the  conferees  and  reconjmended  in  the  accompanying  conference  report : 

The  conference  agreement  retains  all  of  the  provisions  of  the  House  amend- 
ment with  certain  minor  exceptions,  which  will  be  explained  hereafter,  and  in 
addition  has  retained  the  provisions  of  sections  1,  5,  and  6  of  the  Senate  bill. 

Section  1  of  the  Senate  bill  contained  several  amendments  to  section  4  of  the 
present  Federal  Trade  Commission  Act.  Said  amendments  dealt  solely  with 
definitions,  including  "commerce,"  "corporation,"  "documentary  evidence,"  "acts 
to  regulate  commerce,"  and  "antiti-ust  acts."  No  comparable  provisions  were 
contained  in  the  Hquse  amendment.  The  conference  agreement  retains  these 
provisions  of  the  Senate  bill. 

Section  5  of  the  Senate  bill  contained  an  amendment  to  section  1  of  the  present 
Federal  Trade  Commission  Act  providing — ■ 

"That  upon  the  expiration  of  his  term  of  office  a  Commissioner  shall  continue  to 
serve  until  his  successor  shall  have  been  appointed  and  shall  have  qualified." 

No  comparable  provision  was  contained  in  the  House  amendment.  The  con- 
ference agreement  retains  this  provision  of  the  Senate  bill. 

Section  6  of  the  Senate  bill  contained  the  usual  separability  clause  that  if  any 
part  of  the  act  or  the  application  thereof  to  any  person  or  circumstance  be  held 
invalid  the  remainder  of  the  act  and  the  application  of  such  part  to  other 
persons  or  circumstances  shall  not  be  affected  thereby.  An  identical  provision 
was  contained  in  the  new  section  17  of  the  Federal  Trade  Commission  Act  in 
section  2  of  the  House  amendment.  The  confei-ence  agreement  eliminates  this 
provision  in  the  Senate  bill  and  retains  it  in  the  House  amendment. 

Section  2  of  the  Senate  bill  was  the  same  in  substance  as  section  1  of  the 
House  amendment  with  respect  to  declaring  unlawful  "unfair  or  deceptive  acts 
or  practices  in  commerce."  Section  2  of  the  Senate  bill  also  provided  that  cease 
and  desist  orders  of  the  Commission  should  become  final  within  60  days  after 
issuance  against  any  person  not  seeking  court  review  of  such  orders  within  that 
period.  The  House  amendment  to  the  same  effect  is  more  definite  and  certain 
and  is  similar  to  that  found  in  the  Reveiuie  Act  of  1926,  fixing  the  time  when 
orders  of  the  Board  of  Tax  Appeals  become  final.  Section  2  of  the  Senate  bill 
also  provided  a  civil  penalty  of  $500  for  each  failure  to  obey  the  Commission's 
cease  and  desist  order  after  the  same  became  final  and  conclusive  and  while  the 
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same  was  in  effect,  with  a  further  penalty  of  $25  for  each  day  such  violation 
continued.  The  House  amendment  provided  a  civil  i)enalty  of  not  more  than 
$5,000  for  each  such  violation  of  the  Commission's  cease  and  desist  orders.  The 
conference  agreement  adopts  section  1  of  the  House  amendment. 

Section  2  of  the  House  amendment  contained  provisions  dealing  with  the  false 
advertisement  of  food,  drugs,  devices,  and  cosmetics.  This  section  added  new 
sections  12  to  IS,  inclusive,  to  the  present  Federal  Trade  Commission  Act.  There 
were  no  similar  provisions  in  the  Senate  bill.  Section  4  of  the  conference  report 
retains  the  provisions  of  the  House  amendment,  with  certain  modifications. 
The  new  section  14  (a),  as  added  by  the  House  amendment,  provided  penalties 
for  the  violation  of  the  new  section  12,  if  the  use  of  the  commodity  advertised 
may  be  injurious  to  health  because  of  results  from  such  use.  The  conference 
agreement  provides  penalties  for  the  violation  of  the  new  section  12  (a),  instead 
of  the  new  section  12.  This  is  not  a  change  in  substance  but  to  make  the  refer- 
ence more  accurate. 

The  conference  agreement  restricts  the  penalties  under  this  section  to  those 
cases  where  the  injury  may  result  from  the  use  of  the  commodity  "under  the 
conditions  prescribed  in  the  advertisement  thereof  or  under  such  conditions  as 
are  customary  or  usual."  These  words  clearly  include  cases  where  injury  may 
result  from  the  use  of  the  commodity  as  recommended  in  the  advertisement  or 
where  it  is  used  under  customary  or  usual  conditions.  The  section  does  not 
contemplate  penalization  in  those  cases  where  the  use  is  not  as  recommended  and 
is  not  under  usual  or  customary  conditions.  It  is  not  intended  to  extend  to 
cases  where  there  might  be  injurious  results  merely  because  of  reactions  of 
consumers  due  to  their  peculiar  idiosyncrasies  or  allergic  conditions.  A  similar 
modifying  provision  containing  the  same  subject  matter  is  added  by  the  con- 
ference agreement  to  the  definition  of  false  advertisement  in  the  new  section 
15  (a),  as  approved  by  the  House. 

The  new  section  14  (a),  in  section  2  of  the  House  amendment,  exempted  from 
its  provisions  products  duly  marked  and  labeled  in  accordance  with  rules  and 
regulations  issued  under  the  Meat  Inspection  Act,  as  amended.  The  conference 
agreement  eliminates  such  exempting  language  and  substitutes  in  lieu  thereof  a 
provision  that  for  the  purposes  of  this  section,  meats  and  meat-food  products  dul.v 
inspected,  marked,  and  labeled  in  accordance  with  rules  and  regulations  issued 
under  the  Meat  Inspection  Act  shall  be  conclusively  presumed  not  injurious  to 
health,  at  the  time  the  same  leave  official  establishments. 

The  new  section  15  (a),  in  section  2  of  the  House  amendment,  relating  to  the 
definition  of  the  term  "false  advertisement"  contained  a  provision  that  if,  at  the 
time  of  the  dissemination  of  an  advertisement,  there  existed  a  substantial  differ- 
ence of  opinion  among  experts  as  to  the  tmith  of  a  representation,  the  advertise- 
ment should  not  be  considered  misleading  on  account  of  such  representation  if 
it  stated  clearly  and  prominently  the  fact  of  such  difference  of  opinion.  There 
was  no  similar  provision  in  the  Senate  bill.  After  consideration  in  conference 
the  House  conferees  concluded  that  this  language  was  unnecessary  for  the  pur- 
poses of  the  legislation  and  the  conference  agreement  eliminates  this  provision 
from  the  House  amendment. 

The  new  section  15  (e).  in  section  2  of  the  House  amendment,  defines  the  term 
"cosmetic"  as  meaning  "d)  articles  intended  to  be  rubbed,  poured,  sprinkled, 
or  sprayed  on,  introduced  into,  or  otherwise  applied  to  the  human  body  or  any 
part  thereof  for  cleansing,  beautifying,  promoting  attractiveness,  or  altering  the 
appearance."  etc.  The  conference  agreement  strikes  out  the  word  "intended" 
after  the  word  "articles"  in  this  definition  and  inserts  said  word  after  the  word 
"thereof." 

Clarence  F.  Lea, 
ViKGiL  Chapman, 
Hereon  Pearson, 
Chas.  a.  Wolverton, 
Carroll  Reeoe, 
Managers  on  the  Part  of  the  House. 

i\Ir.  Davis.  Mr.  Chairman,  while  the  young  lady  was  on  the  stand, 
I  do  not  remember  her  name,  by  the  way,  with  reference  to  a  question 
asked  by  Congressman  Reece.  I  want  to  say  that  the  Federal  Trade 
Commission  and  its  staff  never  wrote  any  of  those  statements  or  had 
anything  to  do  with  any  of  those  statements  that  those  ladies  pre- 
sented.    It  was  all  their  own.     They  appeared  voluntarily, 
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I  do  not  suppose  anybody  connected  with  the  Commission  saw  any 
of  their  statements  until  they  appeared  here  and  presented  them. 

Mr.  Chairman,  Congressman  Keece,  as  I  understand  it,  made  a  ref- 
erence to  the  fact  that  proceedings  before  the  Food  and  Drug  Admin- 
istration were  speedier  than  they  were  before  the  Federal  Trade  Com- 
mission. 

In  the  first  instance,  that  is  true  because  it  is  a  summary  proceeding. 
They  can  go  and  seize  the  product  and  destroy  it  unless  the  owner  of 
the  goods  goes  into  court  and  fights  them,  and  then  it  takes  the  same 
course  that  our  cases  or  any  other  cases  do  if  they  get  into  court,  but 
it  is  a  summary  action  to  begin  with,  in  seizing  products  that  are 
adulterated  or  dangerous  to  health  and  impure. 

When  the  Wheeler-Lea  Act  was  up,  Mr.  Reece  made  this  statement 
on  the  floor  of  the  House : 

Criticism  has  been  made  that  the  Commission's  procedure  is  slow. 

Necessarily,  that  must  be  so  if  a  respondent  in  a  Commission  proceeding  is  to 
have  his  day  in  court.  It  takes  time  to  gather  evidence,  conduct  liearings,  weigh 
testimony,  and  study  briefs.  Then  when  the  Commission  acts,  its  order  is  subject 
to  review  by  the  courts.  Necessarily,  this  all  makes  for  delay.  For  this  reason, 
some  have  advocated  transfer  of  jurisdiction  over  advertising  to  a  bureau  of 
one  of  the  Government's  executive  departments,  because  of  the  swifter  procedure 
possible  in  such  bureau.  But  this  smacks  too  much  of  bureaucracy  and  dictator- 
ship. It  would  lodge  too  much  arbitrary  power  in  a  subordinate  official  of  an 
executive  agency.  Under  such  procedure,  a  merchant  or  manufacturer  might  be 
called  on  the  carpet,  told  that  his  advertising  was  misleading,  and  that  he  must 
stop  it.  This  would  amount  to  confiscation  of  property  without  due  process  of 
law.  No  matter  if  the  courts,  6  months  or  a  year  later,  found  that  the  advertising 
was  not  false  and  that  the  product  was  not  harmful,  business  in  that  commodity 
or  in  that  article  already  would  have  been  destroyed.  The  procedure  which 
your  committee  has  devised  provides  for  due  process  of  law,  and  at  the  same 
time,  through  the  injunction  process,  makes  it  possible  for  the  Commission  to 
move  with  sufficient  promptness  to  meet  any  emergency  situation  that  may  arise. 
Under  this  procedure,  necessary  and  constitutional  safeguards  of  property  will 
be  afforded.  Before  an  injunction  can  issue,  first  the  Commission,  itself  a  quasi- 
judicial  body  of  five  members,  must  be  convinced  that  an  emergency  exists,  and 
it  in  turn  must  convince  the  court  of  proper  jurisdiction  of  the  existence  of  such 
emergency,  and  that  issuance  of  an  injunction  is  justified  and  necessary  in  the 
public  interest. 

Since  the  passage  of  the  Wheeler-Lea  Act,  the  Commission  has 
sought  this  injunctive  power  in  38  cases,  and  it  was  granted  by  the 
courts  in  37. 

Mr.  Reece.  And  now  the  statement  which  I  made,  I  think,  is  sound 
and  I  am  not  taking  that  statement  back. 

And  in  recognition  of  the  necessity  for  slowness  of  action  in  proceed- 
ings of  the  Federal  Trade  Commission,  we  undertook  to  place  juris- 
diction in  the  Food  and  Drug  Administration,  in  the  case  of  dangerous 
or  harmful  drugs,  to  move  more  directly  and  more  swiftly  in  order  to 
conserve  the  health  of  the  public  and  thereby  gave  them  control  over 
labeling  and  the  statements  which,  in  the  opinion  of  the  Food  and 
Drug  Administration,  should  go  on  the  statements  to  adequately  warn 
the  purchasers.  And  in  the  provision  of  H.  R.  2390,  to  which  you 
refer,  the  only  thing  that  is  undertaken  to  be  done  is  to  continue  single 
authority  in  the  Food  and  Drug  Administration  to  handle  dangerous 
drugs  in  the  interest  of  the  public  and  control  the  labeling  and  the 
cautionary  words  on  the  label,  and  the  basis  for  doing  that  is  the 
statement  irom  which  you  quote  there. 
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Mr.  Davis.  I  would  like  to  place  in  the  record  all  of  Mr.  Recce's 
speech  on  that  AVheeler-Lea  Act  which  involves  all  of  the  questions 
here  with  one  exception. 

Mr.  Reece.  I  feel  very  much  flattered,  and  I  want  to  heartily  concur 
in  having  my  speech  put  in  the  record. 

Mr.  Davis.  That  is  a  good  speech. 

Mr.  Reece.  It  subjects  me  to  no  embarrassment,  because  I  still  stand 
on  all  I  said  in  the  speech. 

And  now  I  want  to  make  good  on  what  I  said,  in  the  speech,  that  we 
had  avoided  any  conflict  in  authority  between  the  Federal  Trade  Com- 
mission and  the  Food  and  Drug  Administration. 

Mr.  Daais.  I  am  afraid  you  will  not  make  as  good  a  speech  the  sec- 
ond time  as  you  did  before  and  that  is  why  I  want  it  in. 

(The  statement  referred  to  is  as  follows :) 

[From  the  Cougressional  Record  (House),  January  12,  1938,  pp.  397-399] 

Mr.  Mapes.  Mr.  Chairman,  I  yield  10  minutes  to  the  gentleman  from  Tennes- 
see [Mr.  Reece]. 

Mr.  Reece  of  Tennessee.  Mr.  Chairman,  the  Lea  bill,  or  S.  1077,  as  reported 
out  by  the  House  Interstate  and  Foreign  Commerce  Committee,  proposes  to 
amend  the  Federal  Trade  Commission  Act  in  a  number  of  important  particulars. 
The  Federal  Trade  Commission  Act,  passed  in  1914,  the  same  year  in  which 
the  Clayton  Act  became  law,  was  intended,  along  with  the  Clayton  Act,  to  sup- 
plement and  complement  the  Sherman  antitrust  law.  It  has  been  on  the  statute 
books  for  more  than  22  years,  and  during  all  that  time  never  has  been  amended. 
In  the  light  of  more  than  2"2  years  of  experience  in  administering  the  act,  the 
Federal  Trade  Commission  has  recommended  certain  amendments  which  have 
been  approved  by  the  Interstate  and  Foreign  Commerce  Committee,  along  with 
others  which  the  House  committee  itself  has  written  into  the  pending  bill. 
Briefly,  the  pending  bill  would  amend  and  extend  the  Federal  Trade  Commis- 
sion law  so  as  to — 

Protect  the  consuming  public  from  unfair  practices  in  commerce,  as  the  present 
law  protects  honest  businessmen  from  unlawful  competitive  practices  by  their 
rivals ; 

Provide  for  Commission  cease-and-desist  orders  to  become  effective  after  60 
days  from  issuance,  unless  appealed  to  the  courts,  and  provide  penalties  for  their 
violation ; 

Write  specifically  into  law  the  declaration  that  false  or  misleading  adver- 
tising of  food,  drugs,  devices,  or  cosmetics,  commodities  which  directly  affect 
life  and  health,  shall  be  unlawful,  and  provide  civil  and  in  some  cases  criminal 
penalties  for  the  dissemination  of  such  advertising ; 

Add  certain  clarifying  and  procedural  amendments  to  the  present  law,  in  the 
interest  of  clarity,  expedition,  and  economy  of  administration. 

Of  the  proposed  changes  in  the  present  Federal  Trade  Commission  Act  at  least 
one  is  fundamental.  Section  5  of  the  present  Federal  Trade  Commission  Act 
declares  "unfair  methods  of  competition  in  commerce"  to  be  unlawful.  The 
pending  bill  would  change  section  5  so  as  to  provide  that  "unfair  methods  of 
competition  in  commerce  and  unfair  or  deceptive  acts  or  practices  in  commerce" 
shall  be  unlawful.  The  new  language  is  "and  unfair  or  deceptive  acts  or  prac- 
tices in  commerce."  This  amendment  is  in  the  public  interest.  It  seeks  to  make 
the  consumer  of  equal  concern  under  the  law  with  the  man  who  is  engaged  in 
commerce. 

So  far  as  I  know,  there  is  no  serious  objection  to  this  change.  It  has  been 
adopted  by  the  Senate  and  recommended  by  the  House  committee.  Personally, 
I  have  never  entertained  any  doubt  that  when  Congress  declared  unfair  methods 
of  competition  to  be  unlawful,  it  intended  to  protect  the  public  as  well  as  the 
man  who  is  engaged  in  commerce.  But  the  courts  have  construed  the  language 
"unfair  methods  of  competition"  as  limiting  the  Commission's  jurisdiction  to 
those  cases  in  which  it  is  able  to  establish  the  existence  of  competition  and  show 
that  the  practices  complained  about  have  been  harmful  to  comi)etitors.     In  other 
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words,  to  make  out  a  case  that  will  meet  the  test  of  the  courts,  the  Commission 
must  show  that  the  acts  complained  of  are  injurious  to  competitors  engaged  in 
the  same  field  of  business,  no  matter  how  seriously  they  may  injure  the  pur- 
chasing or  consuming  public. 

Thus  it  can  happen  that  if  a  corporation  has  a  monopoly  in  a  given  field,  with 
no  competition,  it  may  not  be  subject  to  the  jurisdiction  of  the  Federal  Trade 
Commission,  no  matter  how  deceptive  or  how  misleading,  or  how  grossly  unfair 
to  the  public,  and  no  matter  how  much  the  public  may  suffer  from  its  prac- 
tices. It  can  also  happen  that  if  all  competitors  in  a  given  field  engage  in  the 
same  sort  of  evil  practices,  the  Commission  may  be  powerless  to  act,  no  matter 
how  much  injury  may  be  done  the  public. 

In  fact,  in  a  relatively  recent  case  involving  the  alleged  false  and  deceptive 
advertising  of  a  drug,  the  Supreme  Court  held  that  although  the  methods  com- 
plained of  were  unfair,  and  the  proceeding  appeared  to  be  in  the  interest  of  the 
public,  the  Commission  was  without  jurisdiction  because  it  has  not  established 
the  essential  that  the  unfair  methods  in  question  were  "methods  of  competition 
in  commerce." 

This  amendment  not  only  is  necessary  in  the  public  interest,  because  it  will 
enable  the  Commission  to  protect  the  public  from  unfair  trade  practices,  but  it 
will  be  in  the  interest  of  economy  and  efficiency,  because  it  will  enable  the  Com- 
mission to  make  out  a  case  without  going  to  the  trouble  of  providing  competi- 
tion. In  most  of  the  cases  an  element  of  competition  is  involved,  but  under  the 
present  procedure  it  is  necessary  for  the  Federal  Trade  Commission  to  prove  it. 

Often  where  it  is  perfectly  obvious  that  practices  complained  about  are  detri- 
mental to  the  public  the  Commission  must  spend  a  great  deal  of  time  and  money 
in  proving  competition.  This  ought  not  to  be,  and  that  condition  will  no  longer 
prevail  if  this  amendment  is  adopted.  In  brief,  this  amendment  makes  the  con- 
sumer— that  is,  the  public — of  equal  concern  before  the  law  with  the  merchant 
or  manufactui'er  who  may  be  injured  by  the  unfair  methods  of  a  dishonest  com- 
petitor, and  it  will  save  both  time  and  money. 

Subsections  (g)  and  (k),  inclusive,  of  section  5  of  the  ijending  bill,  are  for  the 
purpose  of  making  definite  the  time  when  a  Commission  order  to  cease  and  desist 
shall  become  final— that  is,  within  60  days  after  the  issuance  of  the  order — 
unless,  in  the  meantime,  it  shall  have  been  appealed  to  the  circuit  court  of  appeals 
of  proper  jurisdiction. 

Subsection  (1)  of  section  5  provides  that  any  person,  partnerehip,  or  corpora- 
tion who  fails  to  obey  an  order  of  the  Commission  to  cease  and  desist  after  such 
order  shall  become  final  shall  forfeit  and  pay  into  the  Public  Treasury  a  civil 
penalty  of  not  more  than  $5,C00  for  each  violation,  such  penalty  to  be  recovered 
by  a  civil  action  brought  by  the  United  States.  This  provision  is  believed  to  be 
necessary  in  order  to  enforce  obedience  to  Commission  orders  after  they  shall 
have  become  final  and  is  similar  to  provisions  written  into  the  Packers'  and  Stock- 
yards' Act  and  the  Securities  and  Exchange  Act. 

A  further  important  amendment  to  the  present  Federal  Trade  Commission  Act 
is  found  in  section  12  of  the  pending  bill  and  relates  to  the  advertising  of  food, 
drugs,  devices,  and  cosmetics — a  subject  about  which  there  has  been  most  interest 
and  most  discussion  during  the  period  of  more  than  2  years  this  matter  has  been 
before  the  Congress. 

Section  12  of  the  bill  now  before  the  House  writes  into  law  in  specific  language 
the  declaration  that  it  shall  be  luilawful  for  any  person,  partnership,  or  corpora- 
tion to  disseminate,  or  cause  to  be  disseminated,  any  false  advertisement,  either 
by  United  States  mails  or  in  commerce,  by  any  means,  for  the  pui-pose  of  inducing 
or  which  is  likely  to  induce  the  purchase  of  food,  drugs,  devices,  or  cosmetics ; 
or  to  disseminate  or  cause  to  be  disseminated,  by  any  means,  any  such  advertise- 
ment for  the  purpose  of  inducing  or  which  is  likely  to  induce  the  purchase  in 
commerce  of  such  conunodities. 

Tliis  section  provides  that  the  dissemination  of  a  false  advertisement  as  de- 
fined in  the  pending  bill  shall  be  an  unfair  or  deceptive  act  or  practice  in  com- 
merce within  the  meaning  of  section  5  of  the  Federal  Trade  Commission  Act  and 
shall  be  subject  to  the  Commission's  cease-and-desist  procedure,  in  addition  to  the 
injunction  and  criminal  procedures. 

Under  the  broad  authority  of  section  5  of  the  present  Federal  Trade  Commis- 
sion Act,  that  Commission  has  jurisdiction  over  false  or  misleading  advertising. 
The  courts  have  held  that  such  advertising  is  an  unfair  method  of  competition, 
and  over  the  period  of  its  existence  the  Commission  has  handled  thousands  of 
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advertising  cases,  issuing  a  great  many  cease-and-desist  orders.  Many  of  tliem 
have  been  carried  to  the  courts,  where  a  h^rge  preponderance  of  the  Commission's 
orders  liave  been  sustained  and  the  Commission's  jurisdiction  uplield  and  made 
clear.  Amendments  to  present  law  as  pi"oposed  in  the  i>ending  bill  confirm  and 
make  explicit  in  definite  language  jurisdiction  which  the  Commission  already  has, 
and  which  it  long  has  exeiTised.  But  they  go  further  in  that  tliey  will  make  for 
more  effective  administration  by  speeding  up  the  Commission's  procedure  and 
provide  definite  penalties  for  the  dissemination  of  unlawful  advertising. 

Section  14  provides  that  any  person,  partnership,  or  corporation  violating  any 
provision  of  section  12  shall,  if  the  advertising  induces  the  use  of  the  commodity 
advertised  in  such  manner  as  to  render  it  injurious  to  health,  or  if  such  adver- 
tising is  disseminated  with  clear  intent  to  defraud  or  mislead,  be  guilty  of  mis- 
demeanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  more  than 
$5,000  or  bj'  imprisonment  for  not  more  than  6  montiis,  or  by  both  such  fine  and 
imprisonment,  and  that  upon  a  second  or  subsequent  violation  the  court  may 
impose  a  fine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than  1  year, 
or  by  both  such  fine  and  imprisonment. 

I  insist  this  provision  for  criminal  prosecution  is  a  more  effective  restraint 
upon  an  advertiser  than  a  mere  civil  liability,  as  was  suggested  by  the  gentleman 
from  New  Jersey  [Mr.  Kenney]  in  his  remarks  a  few  minutes  ago. 

It  will  thus  be  seen  that  distinction  is  made  between  the  false  advertising  of 
commodities  the  use  of  which  may  be  injurious  to  health,  and  those  whose  use 
does  not  affect  health.  There  was  some  sentiment  in  the  committee  for  the 
imposition  of  penalties  for  the  dissemination  of  any  fal.se  advertisement,  whether 
or  not  the  use  of  the  conmiodity  advertised  affected  health.  The  committee  took 
the  position — and  I  think  it  sound — that  where  a  food,  drug,  device,  or  cosmetic 
would  not  endanger  life  or  health  it  should  not  be  set  apart  or  treated  differently 
from  other  commodities,  alike  not  injurious.  In  other  words,  the  committee  felt 
that  more  rigorous  penalties  should  be  imposed  for  the  false  advertisement  of  a 
product  that  might  endanger  life  or  health  than  in  cases  where  such  risk  is  not 
involved,  and  that  in  order  to  stop  dangerous  advertising  practices  criminal  pro- 
cedure should  be  invoked,  of  course,  under  due  process  of  law.  Therefore,  tlie 
pending  bill  propo.ses  to  discontinue  the  present  cease-and-desist  order  procedure 
of  the  Fe<leral  Trade  Commission  with  respect  to  the  false  advertising  of  all  com- 
modities which  do  not  endanger  health,  whether  food,  drugs,  or  whatever  the 
commodity,  while  in  cases  involving  the  advertising  of  products  which  may  injure 
health  the  Commission  would  be  required  to  certify  the  facts  to  the  Department 
of  Justice,  where  criminal  procedure  would  be  instituted,  and  the  criminal  penal- 
ties of  the  pending  bill  invoked  in  the  courts,  under  due  process  of  law. 

If  this  does  not  provide  teeth  to  enable  the  effective  enforcement  of  the  adver- 
tising pi-ovisions  of  the  proposed  legislation,  I  .should  like  to  see  someone  propose 
teeth  which  would  be  more  effective.  This  certainly  is  a  more  effective  provision 
than  the  mere  imposition  of  civil  penalties.  We  have  drawn  a  distinction  be- 
tween advertising  where  injury  to  health  is  not  involved  and  advertising  where 
injury  to  health  may  be  invoked,  and  provided  drastic  criminal  penalties,  in 
addition  to  a  fine  for  false  advertising  where  injury  to  health  is  involved  or  whei'e 
there  i.s'  intent  to  defraud.  I  regret  some  of  the  gentlemen  appear  to  fail  to 
understand  this  plan  and  effective  provision  of  the  bill  now  before  the  House. 

There  is  a  further  provision  in  section  13  of  the  pending  bill  which  gives  the 
Federal  Trade  Commission  to  right  to  move  in  the  interest  of  the  public  to 
prevent  the  dissemination  of  advertisements  of  food,  drugs,  devices,  or  cos- 
metics in  violation  of  section  12.  This  is  the  right  given  the  Commission  to  go 
before  a  court  and  sue  for  an  injunction  to  prevent  the  dissemination  of  such 
advertisement  pending  the  outcome  of  the  Commission's  regular  cease-and- 
desist-order  procedure.  Paragraphs  1  and  2  of  section  13  of  the  pending  bill 
provide  that  where  any  person,  partnership,  or  corporation  is  engaged  in  or 
is  about  to  engage  in  the  dissemination  of  an  advertisement  in  violation  of 
section  12,  and  that  the  enjoining  thereof  would  be  to  the  interest  of  rhe  public, 
the  Commission  may  bring  suit  in  a  district  court  to  enjoin  the  dissemination  of 
such  advertisement  pending  the  issuance  of  a  complaint  by  the  Commission  under 
section  5,  and  until  such  complaint  is  dismissed  by  the  Commission  or  set  aside 
by  the  court,  or  the  order  of  the  Commission  to  cease  and  desist  has  become  final. 
It  is  required  that  such  suit  shall  be  brought  in  the  district  in  which  such  person, 
partnership,  or  corporation  resides  or  transacts  business. 

Simply  stated,  the  right  of  the  Federal  Trade  Commission  to  sue  for  an  in- 
junction, as  set  out  in  section  13,  means  that  where  information  reaches  the 
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Commission  that  false  advertisements  are  being  disseminated,  or  are  about  to  be- 
disseminated,  of  a  food,  drug,  device,  or  cosmetic  in  violation  of  section  12,  the 
Commission  may  have  the  right  to  move  swiftly  to  prevent  the  distribution  of 
such  advertisements.  This  amendment  will  meet  the  criticism  that  has  been 
lodged  against  the  Commission  that  under  its  present  autliority  it  cannot  pro- 
ceed swiftly  to  meet  an  emergency  situation  involving  a  menace  to  life  or  health. 
Criticism  has  been  made  that  the  Commission's  procedure  is  slow. 

Necessarily,  that  must  be  so  if  a  respondent  in  a  Commission  proceeding  is  to 
have  his  day  in  court.  It  takes  time  to  gather  evidence,  conduct  hearings,  weigh 
testimony,  and  study  briefs.  Then  when  the  Commission  acts,  its  order  is  sub- 
ject to  review  by  the  courts.  Necessarily  this  all  makes  for  delay.  For  this 
reason  ^ome  have  advocated  transfer  of  jurisdiction  over  advertising  to  a  bureau 
of  one  of  tlie  Government's  executive  departments,  because  of  the  swifter  pro- 
cedure possible  in  such  bureau.  But  this  smacks  too  much  of  bureaucracy  and 
dictatorship.  It  would  lodge  too  much  arbitrary  power  in  a  subordinate  offi- 
cial of  an  executive  agency.  Under  such  procedure,  a  merchant  or  manufacturer 
might  be  called  on  the  carpet,  told  that  his  advertising  was  misleading,  and  that 
he  must  stop  it.  This  would  amount  to  confiscation  of  property,  without  due 
process  of  law.  No  matter  if  the  courts,  6  months  or  a  year  later,  found  that 
the  advertising  was  not  false  and  that  the  product  was  not  harmful,  business 
in  that  commodity  or  in  that  article  already  would  have  been  destroyed.  The 
procedure  which  your  committee  has  devised  provides  fOr  due  process  of  law,  and 
at  the  same  time,  through  the  injunction  process,  makes  it  possible  for  the 
Commission  to  move  with  sufficient  promptness  to  meet  any  emergency  situation 
that  may  arise.  Under  this  procedure,  necessary  and  constitutional  safeguards 
of  property  will  be  afforded.  Before  an  injunction  can  issue,  first  the  Commis- 
sion, itself  a  quasi  judicial  body  of  five  members,  must  be  convinced  that  an 
emergency  exists,  and  it  in  turn  must  convince  the  court  of  proper  .iurisdiction 
of  the  existence  of  such  emergency,  and  that  issuance  of  an  injunction  is  justi- 
fied and  necessary  in  the  public  interest. 

I  cannot  understand  how  anyone  could  read  carefully  the  provisions  of  the 
proposed  legislation  and  reach  any  other  conclusion  than  that  it  is  a  most 
drastic  bill.  As  far  as  I  am  concerned,  I  yield  to  no  one  in  my  desire  to  provide 
an  effective  law  dealing  with  food,  drugs,  devices,  and  cosmetics,  and  with 
advertising  relating  to  such  commodities.  If  I  did  not  believe  the  provisions  of 
the  bill  now  before  the  House  would  enable  the  Federal  Trade  Commission  to 
enforce  effectively  the  advertising  provision,  I  would  be  the  first  to  rppose  its 
enactment.  The  difference  of  opinion,  as  the  gentleman  from  Michigan  has 
stated,  is  as  to  tlie  agency  which  is  to  enforce  the  provisions  of  the  law.  The 
Federal  Trade  Commission  since  its  inception  has  been  charged  with  the  re- 
sponsibility of  enforcing  the  false-advei-tising  provisions  of  the  law.  This  bill 
simply  strengthens  the  present  law  to  enable  the  Commission  to  enforce  the  law 
effectively  as  it  relates  to  food,  drugs,  devices,  and  cosmetics  when  injury  to 
health  is  involved  or  where  there  is  an  intent  to  defraud  the  public. 

From  the  beginning  of  the  agitation  to  amend  and  modernize  the  Food  and 
Drug  Act,  passed  30  years  ago,  a  serious  controversy  has  been  over  t'le  question 
of  where  jurisdiction  over  advertising  of  food,  drugs,  devices,  and  cosmetics 
should  be  lodged.  At  present  all  jurisdiction  over  advertising  is  lodged  in  the 
Federal  Trade  Commission.  By  the  late  unlamented  and  so-called  Tugwell  bill 
and  its  successor,  the  Copeland  bill,  which  the  Senate  passed  in  the  last  Congress, 
sucli  jurisdiction  would  have  been  conferred  upon  the  Food  and  Drug  Admin- 
istration of  the  Department  of  Agriculture.  However,  the  Senate  bill  expressly 
snid  tliat  none  of  the  present  powers  of  the  Federal  Trade  Connnission  should 
be  diminished.  Thus  enactment  of  the  Copeland  bill  would  have  meant  the 
setting  up  of  jurisdiction  over  false  and  misleading  advertising  in  the  Food 
and  Drug  Adniinistration  under  the  Copeland  bill  and  the  continuation  of  such 
jurisdiction  in  the  Federal  Trade  Commission  under  section  ^^  of  its  organic  act. 
The  House  Interstate  and  Foreign  Commerce  Committee  gave  this  matter  most 
thoughtful  consideration  and  finally  voted  overwhelmingly  against  dual  juris- 
diction and  in  favor  of  continuntion  of  exclusive  advertising  jurisdiction  in  tlie 
Federal  Trade  Commission,  where  jurisdiction  over  the  advertising  of  all  com- 
modities, whether  food,  drugs,  or  what  not,  is  and  has  been  since  the  passage 
of  that  act  in  1914.  The  House  itself  in  the  last  Congress  overwhelmingly 
approved  its  committee's  action.  However,  that  bill  died  in  confprence  during 
the  legislative  log  jam  which  attended  the  closing  days  of  the  session. 
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When  this  Conp;ress  met  the  matter  again  came  up,  and  food  and  drug  bills 
were  again  introduced.  Also,  the  able  gentleman  from  California  (Mr.  I^oa), 
who  had  succeeded  the  present  majority  leader,  Mr.  Rayhuni,  as  cliairman 
of  the  Interstate  and  Foreign  Commerce  Conunittee.  introduced  a  bill  amending 
the  Federal  Trade  Conuui.ssion  Act.  Chairman  Lea  evolved  the  idea  that 
instead  of  writing  advertising  i>rovisions  into  the  Food  and  Drug  Act  it  would 
be  more  consistent  with  sound  legislative  policy  to  eliminate  all  reference  to 
advertising  in  the  food  and  drug  bill  and  to  so  amend  the  Federal  Trade  Com- 
mission Act  as  to  give  to  tliat  Conunission  all  necessary  power  to  effectively 
jirevent  (he  dissemination  of  false  and  misleading  advertising. 

This  plan  of  tlie  gentleman  from  California  met  with  the  approval  of  his 
committee,  and  the  committee  reported  out  what  is  now  known  as  the  Lea  bill, 
which  is  a  substitute  for  the  Senate  bill  sponsored  by  the  senior  Senator  from 
Montana,  Senator  AVheeler,  amending  the  Federal  Trade  Commission  Act  and 
containing  sections  dealing  with  the  advertising  problem.  It  is  this  bill  that 
is  before  you. 

As  a  member  of  the  Interstate  and  Foreign  Commerce  Committee,  I,  with  a 
number  of  my  colleagues,  have  worked  diligently  and  earnestly  to  write  two 
bills  which  will  accomplish  necessary  reform  in  food  and  drug  control  and 
do  all  that  the  Government  may  do  to  prevent  the  dis.semination  of  false  and 
misleading  advertising.  The  bill  amending  the  Federal  Trade  Conunission  Act 
and  dealing  specifically  with  advertising  is  before  you  for  action.  It  is  to  be 
followed  by  a  food-and-drug  bill  which  I.  as  a  member  of  the  committee,  believe 
will  give  the  Food  and  Drug  Administration  of  the  Department  of  Agriculture 
ample  authority  with  which  to  effectively  regulate  and  control  the  food,  drug, 
device,  and  cosmetic  industries.  If  the  House  passes  these  two  bills,  I  believe 
that  agreements  on  such  legislation  can  be  effected  with  the  other  branch  of 
Congress  and  we  will  have  equipptd  two  appropriate  agencies  of  the  Federal 
Government  with  all  of  the  authority  and  power  necessary  to  properly  regulate 
the  food,  drug,  device,  and  cosmetic  industries,  to  prevent  the  dissemination  of 
unlawtul  advertising,  and  protect  the  public. 

No  legislation  tliat  Congress  enacts  is  ever  acceptable  to  everybody.  Some 
may  say  that  the  Lea  bill  is  not  sufficiently  exacting,  while  others  are  likely  to 
criticize  it  in  that  it  goes  too  far  and  gives  the  Federal  T^-ade  Commission  too 
much  power.  Personally,  I  am  of  tlie  opinion  that  your  committee,  in  striking 
a  happy  medium,  has  done  an  excellent  job  and  that  this  is  the  best  bill  on  the 
subject  tliat  ever  has  been  offered  in  either  branch  of  the  C'ongress.  It  ought 
to  pass,  as  I  believe  it  will  pass,  and  thus  accomplish  the  solution  of  an  important 
problem  that  has  been  before  the  Congress  for  many  years. 

(Mr.  Reece  of  Tennessee  asked  and  was  given  permission  to  revise  aiul  extend 
his  own  remarks  in  the  Record.) 

^Ir.  Reece.  Do  you  plan  to  discuss.  Judge,  the  question  of  the  right 
of  the  court  to  modify  an  order  of  the  Commission  ? 

Mr.  Davis.  ISIr.  Kelley  and  iNIr.  Wooden  discussed  that  at  length 
and  cited  case  after  case.  I  do  not  think  it  is  necessary  to  cover  the 
same  ground  when  there  are  manj^  other  things  that  have  not  been 
covered  that  I  would  like  to  cover. 

]Mr.  Reece.  Do  you  mean  to  s^ay  the  court  has  full  authority  to  mod- 
ify an  order,  then  to  give  whatever  measure  of  relief,  which,  in  the 
court's  opinion,  the  facts  in  the  case  justify? 

Mr.  Davis.  Those  gentlemen  discussed  all  of  that  and  I  do  not  care 
to  enter  into  that  discussion.  It  is  off  of  what  I  am  saying,  and  I  just 
want  an  opportunity  to  cover  this. 

Mr.  Reece.  It  might  be  helpful  to  have  your  expression  on  it. 

Mr.  Davis.  I  will  discuss  it  at  length  with  you  when  I  have  more 
time,  but  I  do  not  have  much  time  now  as  the  committee  wants  to  con- 
clude the  hearings  today. 

Mr.  Rp:ece.  I  think  it  is  really  information  which  has  an  important 
bearing  upon  one  provision  of  the  bill ;  that  is,  as  to  whether  the  Com- 
mission feels  that  the  courts  liave  authorit}-  to  modify  an  order  to  give 


528  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

the  measure  of  relief  which  the  courts  feel  the  facts  and  circumstances 
might  justify.  I  do  see  why  it  should  be  so  difficult  to  state  your  views 
on  this  important  question. 

Mr.  Davis.  Mr.  Kelley  discussed  that. 

Mr.  Reece.  Mr.  Kelley  has  already  spoken. 

Mr.  Kelley.  Nobody  can  answer  that  question.  Of  course,  the  judi- 
ciary of  the  United  States  has  the  power  with  respect  to  questions  of 
law,  and  anytime,  as  a  matter  of  law,  if  that  is  what  is  involved,  the 
court  has  full  power  to  affirm  or  set  aside  or  modify. 

With  respect  to  a  conclusion  that  is  factual  and  where  the  Commis- 
sion issues  an  order  based  upon  a  factual  matter,  where  they  have  con- 
cluded that  there  is  deception  and  where  the  other  side  does  not  con- 
trovert it,  that  there  is  deception,  so  that  the  Commission  and  the 
court  and  the  defendant  all  admit  there  is  deception  but  that  the  de- 
fendant claims  that  the  Commission,  in  applying  the  remedy,  went  too 
far,  in  that  case  that  question  is  before  the  Supreme  Court  of  the 
United  States  in  the  Alpacuna  case. 

I  cannot  tell  whether  the  Court  is  going  to  hold  that  the  Court  has 
power  in  such  a  case.  I  cannot  tell  whether  they  are  going  to  hold 
that  it  was  a  matter  of  discretion  for  the  Commission  as  to  whether 
the  Commission  did  abuse  its  discretion  or  whether  it  did  not  abuse 
its  discretion. 

No  one  with  any  finality  or  with  anything  except  guessing  can 
answer  that  question  until  the  Supreme  Court  of  the  United  States 
decides  that  case. 

And  M'hether  the  Court  is  going  to  follow  the  Royal  Milling  case 
or  the  White  Pine  cases,  I  do  not  know.  So  we  might  just  as  well 
quit  talking  until  the  Supreme  Court  decides;  that  is,  talking  with  any 
authority  as  to  whether  or  not  the  Court  has  power  with  respect  to  a 
remedy  applied  to  a  factual  matter  that  is  not  in  dispute. 

Mr.  Davis.  On  the  question  of  conflict  that  I  started  some  time  ago 
to  get  a  chance  to  tell  you  about,  after  the  enactment  of  the  Wheeler- 
Lea  Act,  the  Federal  Trade  Commission,  in  its  own  meetings,  de- 
cided that  it  would  not  proceed  where  there  was  nothing  involved 
except  labeling. 

A  representative  of  the  Food  and  Drug  Administration  asked  the 
Commission,  or  asked  the  staff  of  the  Commission,  to  proceed  against 
the  Fresh  Grown  Preserve  Corp.,  which  was  selling  impure  and 
adulterated  preserves  under  false  labels  and  advertising.  They  had 
proceeded  against  them  in  a  seizure  proposition  and  had  lost  the  case 
in  court,  and  they  said  that  if  that  stood,  there  would  be  absolutely 
no  control  for  protecting  the  public  against  impure  preserves, 
et  cetera. 

The  Federal  Trade  Commission,  after  discussing  it,  instituted  an 
action  in  that  case.  As  a  matter  of  fact,  there  was  also  a  circular 
that  was  distributed,  making  the  same  representations,  as  well  as  the 
labels,  but  the  case  was  tried  and  the  Commission  rendered  a  cease- 
and-desist  order  and  it  was  affirmed  by  the  circuit  court  of  appeals. 

And  here  are  the  decisions  in  that  case  which  I  would  like  to  go 
in  the  record. 

(The  decisions  referred  to  are  as  follows :) 
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Docket  3682 

United  States  Circuit  Coukt  of  Apprsls  for  the  Sexx)nd  Circuit 

No.  132— October  Term,  1943 

(Argued  November  10,  1943.    Decided  December  6,  1943) 

Fresh  Grown  Preserve  Corporation,  a  Corporation  ;  Sun  Distributing  Com- 
pany. Inc..  a  Corporation  ;  Rite  Packing  Corporation,  a  Corporation  ;  Mur- 
ray Greenberg,  An  Individual,  and  Leo  Grbenberg,  An  Individual,  Petition- 
ers, Against  Federal  Trade  Commission,  Respondent 

Before  Swan,  Augustus  N.  Hand,  and  Chase,  Circuit  Judges. 
On  motion  to  confirm  supplemental  findings  and  conclusions  of  the  Federal 
Trade  Commission  and  for  a  decree  enforcing  a  cease-and-desist  order. 
Louis  Halle,  Attorney  for  Petitioners. 
W.  T.  Kelley,  Chief  Counsel,  Federal  Trade  Commission ; 
Earl  J.  Kolb,  Special  Attorney ;  Attorneys  for  Respondent. 

Per  Curiam: 

The  petition  to  review  and  set  aside  the  order  made  by  the  Federal  Trade 
Commission  against  these  petitioners  has  already  been  heard  and  decided  insofar 
as  was  possible  on  the  original  record.  See  Fresh  Groivu  Preserve  Corp.  v.  Federal 
Trade  Commission,  125  F.  (2)  917.  All  but  one  of  the  issues  were  then  decided 
adversely  to  the  petitioners. 

We  then  held  that  they  had  been  so  limited  in  their  effort  to  show  that  there 
was  no  known  and  established  standard  for  the  manufacture  of  fruit  preserves 
that  they  had  not  been  given  a  fair  hearing  and  remanded  the  cause  to  the  com- 
mission that  the  petitioners  might  have  an  ample  opportunity  to  present  their 
evidence  on  that  subject.  The  commission  has  now  accorded  them  the  oppor- 
tunity to  introduce  such  evidence  as  they  cared  to  offer  upon  that  issue  and, 
having  duly  considered  this  additional  evidence  in  connection  with  all  the  other 
evidence  brought  out  in  the  proceedings,  has  made  supplemental  findings  which 
show  that  the  standard  did  actually  exist  as  previously  found. 

The  matter  is  now  before  us  on  the  motion  of  the  commission  for  the  dismissal 
of  the  petition  to  review  and  for  the  confirmation  and  enforcement  of  its  original 
cease-and-desist  order  and,  as  the  record  is  now  complete,  we  can  decide  the  sole 
issue  before  left  at  large  by  determining  whether  there  was  sufficient  evidential 
support  for  the  findings  in  view  of  all  the  proof  on  that  subject. 

It  is  apparent  that  there  was  and  that  the  commission  has  made  no  error  in 
its  findings  of  fact.  They  undoubtedly  support  the  cease-and-desist  order.  That 
being  so.  it  follows  from  our  former  decision  which  disposed  of  all  the  other  mat- 
ters the  petitioners  have  undertaken  to  argue  anew  that  the  present  motion  of 
the  commission  should  be  granted. 

Petition  for  review  dismissed.  Let  a  decree  for  the  confirmation  and  enforce- 
ment of  the  cease-and-desist  order  be  entered. 
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Fresh  Gro\^n  Preserve  Corporation,  a  Corporation  ;  Sun  Distributing  Company, 
Inc.,  a  Corporation  ;  IMurray  Greenberg,  an  Individual  ;  and  Leo  Greenberg, 
AN  Individual,  Petitioners,  against  Federal  Trade  Commismon,  Respondent 

petition  to  set  aside  a  cease-and-desist  order  of  the  federal  trade  commission 

Remanded  to  the  Commission  for  further  hearing. 

Before :  Swan,  Augustus  N.  Hand,  and  Chase,  Circuit  Judges. 

W.  T.  Kelley,  Chief  Counsel,  Federal  Trade  Commission ;  Martin  A.  Morrison, 
Assistant  Chief  Counsel,  James  W.  Nichol  and  Earl  J.  Kolb,  Special  Attorneys, 
for  Respondent. 

Louis  Halle,  Attorney  for  Petitioners ;  Edward  Halle,  on  the  Brief. 

Chase,  Circuit  Judge:  This  petition,  under  15  U.  S.  C.  A.  §  45  (c),  puts  in  issue 
for  purposes  of  review  an  order  made  by  the  Federal  Trade  Commission  I'equiring 
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the  petitioners  to  cease  and  desist  from  labelling,  marking,  or  advertising  their 
products  as  "preserves,"  or  "pure  presen-e.s"  unless  they  contain  a  fruit  content 
in  proportion  to  sugar  of  at  least  45  to  55  by  vreight ;  from  representing  that  their 
products,  not  having  such  proportions,  are  "preserves"  or  "pure  preserves" ;  and 
from  representing  tha.t  their  products  are  composed  of  named  fruits  when  in  fact 
they  contain  a  mixture  of  fruits  other  than  those  stated.  The  pertinent  part  of 
the  order  appears  in  the  margin.' 

The  order  was  made  after  hearing  and  report  by  a  trial  examiner  on  a  complaint 
by  the  Commission.  Tlie  complaint  charged  that  all  the  petitioners  were  selling 
and  distributing  in  interstate  commerce  to  wholesale  and  retail  dealers  various 
kinds  of  fruit  "preserves"  which  were  represented  by  tlie  petitioners  to  be  "pure 
fruit  preserves"  by  means  of  labels,  tags,  and  markers  attached  to  the  jars  and 
containers  in  which  the  preserves  were  packed :  that  the  preserves  were  not  pre- 
serves or  "pure  fruit  preserves"  within  the  popuhir  meaning  of  those  words  in 
that  they  did  not  have  a  fruit  content  of  at  least  43  pounds  of  fruit  to  55  pounds 
of  sugar;  and  that  such  products  contained  mixtures  of  fruits  other  than  as 
represented  by  the  petitioners.  It  was  further  chargt'd  that  the  petitioners  also 
made  such  false  representations  by  means  of  advertising  and  sales  literature. 
And  it  was  alleged  that,  as  a  direct  result  of  such  conduct  by  the  petitioners, 
trade  had  been  unfairly  diverted  to  the  petitioners  from  their  competitors  which 
injured  competition  in  interstate  conuuerce  in  violation  of  the  provisions  of  the 
Federal  Trade  Commission  Act  (15  U.  S.  C.  A.,  §  45). 

The  petitioners  answered  the  complaint  by  admitting  that  tliey  were  engaged 
in  interstate  commerce  in  selling  fruit  pre.serves  in  competition  with  others  so 
engaged ;  that  they  labelled  their  products  "pure  fruit  preserves"  ;  and  denied 
that  they  did  any  advertising.  They  admitted  that  the  terms  "fruit  preserves" 
and  "pure  fruit  preserves"  were  synonymous  in  the  trade  but  denied  that  they 
were  commonly  understood  to  mean  a  product  made  from  at  least  45  pounds  of 
fruit  to  55  pounds  of  sugar;  and  denied  the  allegation  that  their  products  were 
not  fruit  preserves  or  pure  fruit  preserves  within  tlie  popular  meaning  and 
acceptance  of  those  terms.  They  denied  that  a  fruit  preserve  was  known  and 
imderstood  by  the  trade  and  purchasing  public  as  a  pr<idu<'t  prepared  or  manu- 
factured in  the  above  proportion  of  fruit  to  sugar ;  that  their  products  contained 
any  mixture  of  fruits  other  than  as  specified ;  and  also  denied  generally  any 
violation  of  the  Act. 

Two  affirmative  defenses  were  alleged.  The  first  of  them  appears  to  have 
been  abandoned  and  will  be  disregarded.  The  second  was  to  the  effect  that  the 
alleged  acts  of  the  petitioners  are  not,  if  proved,  violations  of  the  Federal  Trade 
Commission  Act  but  that  they  at  most  call  for  proceedings  against  the  petitioners 
only  under  the  Food  and  Drug  Act  (21  U.  S.  C.  A.,  ^  1  et  scq.). 

The  evidence  introduced  was  suflicient  to  support  findings  which  the  Com- 
mission made  to  the  effect  that  all  the- material  allegations  in  the  complaint, 
except  as  to  advertising,  were  proved;  and  the  petitioners  now  rely  (1)  upon 
error  in  the  exclusion  of  evidence  and  the  curtailment  of  the  cross-examination 
of  witnesses  who  testified  as  to  the  existen(;e  of  a  standard  formula  of  not  less 
than  45  pounds  of  fruit  to  55  pounds  of  sugar  in  the  mnnufacture  of  fruit 
preserves  ;  (2)  upon  failure  of  evidence  of  advertising;  and  (3)  upon  the  affirma- 
tive defense  that  if  their  conduct  subjects  them  to  any  proceedings  at  all  such 
proceedings  must  be  under  the  provisions  of  the  Food  and  Drug  Acts. 

We  will  deal  with  this  affirmative  defense  first.  It  is  based  on  the  contention 
that,  as  the  definition  of  "false  advertisement"  in  §  15  (a)  of  the  Act  (15  U.  S.  C.  A. 
55  (a))  excludes  labelling,  and  petitioners  have  at  most  but  labelled  their  prod- 
ucts, they  cannot  b.v  so  doing  have  violated  the  Federal  Trade  Commission  Act. 
If  they  are  right,  of  course  the  Commission  had  no  jurisdiction.  This  argument, 
however,  fails  to  take  due  account  of  two  things.  One  is  that  tlie  petitioners' 
conduct  as  found  by  the  Commissioner  amounted  to  unfair  methods  of  compe- 
tition in  eommei;,ce  in  violation  of  §  5  of  the  Act  (15  U  S.  C.  A.,  §  45)  ;  and  the 

^  (1)  Using  the  terms  "preserves"  or  "pure  preserves"  on  labels,  tags,  markers,  or  in 
advertising  material,  or  in  any  other  manner,  to  in  an.v  way  designate,  describe,  or  refer  to 
preserve  products  which  are  not  prepared  from  a  mixture  of  dean,  sound  fruit  with  sugar 
in  the  proportion  of  at  least  45  pounds  of  fruit  to  55  pounds  of  sugar  cool^ed  to  an 
appropriate  consistency  ; 

(2)  Representing,  in  any  manner,  whatsoever,  that  a  product  which  contains  a  fruit 
content  in  a  proportion  of  less  than  45  pounds  of  clean,  sound  fruit  to  55  pounds  of  sugar 
is  a  pure  preserve  or  a  preserve,  or  is  anything  other  than  an  imitation  or  sul>standard 
preserve  : 

(.3)  Representing,  in  any  manner  whatsoever,  that  respondent's  products  are  composed 
of  certain  specified  fruits  when  in  fact,  such  products  contain  a  mixture  of  fruits  other 
than  those  represented. 
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other,  that  the  definition  of  false  advertisement  in  §  15  is  expressly  limited  to 
that  term  as  used  in  §§  12,  13,  and  14.  The  courts  have  repeatedly  upheld  the 
jurisdiction  of  the  Commission  to  prevent  unfair  competition  by  means  of  false 
labelling  and  misbranding  regardless  of  the  kind  of  the  product.  F.  T.  C.  v. 
Winsted  Hosiery  Co.,  258  U.  S.  483  ;  Roml  Baking  Powder  Co.  v.  F.  T.  C,  281  Fed. 
744  (C.  C.  A.  2)  ;  F.  T.  C.  v.  Morisscy,  47  F.  (2)  101  (C.  C.  A.  7)  ;  F.  T.  C. 
V.  Good-Grape  Co.,  45  F.  (2)  70  (C.  C.  A.  6).  The  last  three  of  the  cited  cases 
dealt  with  unfair  competition  in  the  sale  of  food  products.  Since  the  Wheeler- 
Lea  amendment  of  March  21,  1938,  we  have  three  times  upheld  this  jurisdiction  of 
the  Commission.  Fioret  Sales  Co.  Inc.  v.  F.  T.  C,  100  F.  (2)  358;  Justin  Haynes 
d  Co.  Inc.  V.  F.  T.  C,  105  F.  (2)  988;  Parfumes  Corday,  Inc.  v.  P.  T.  C,  120  F. 
(2)  SOS.  One  of  these  cases  dealt  with  a  drug  and  the  other  with  cosmetics. 
See  also,  Federal  Trade  Coniinission  v.  Kay,  35  F.  (2)  160  (C.  C.  A.  7),  another 
drug  case. 

Tlie  amendment  to  §  5  (15  U.  S.  C.  A.  45)  of  the  Act  did  not  modify  the  term 
"unfair  methods  of  competition  in  commerce"  but  made  unlawful  what  were 
called  unfair  or  deceptive  acts  or  practices  in  commerce  and  by  so  doing  enlai'ged 
instead  of  lessened  the  scope  of  the  jurisdiction  of  the  Commission.  The  addi- 
tions found  in  §§  12  to  15,  inclusive,  were  also  to  give  the  Commission  greater 
control  over  the  advertising  of  food,  drugs,  cosmetics,  and  the  like  by  providing 
for  criminal  action  as  well  as  injunction ;  and  only  in  proceedings  under  such 
sections  is  the  definition  of  false  advertisement  in  §  15  relevant,  not  in  a  pro- 
ceeding like  this  under  §  5. 

The  only  proof  of  advertising  was  the  interstate  sending  by  the  petitioners  of 
price  lists  to  their  customers  in  the  wholesale  and  retail  trade  describing  their 
products  as  pure  fruit  preserves  and  the  representations  to  like  effect  by  sales- 
men to  such  customers.  We  need  not  now  decide  whether  that  was  advertising 
in  violation  of  §§12  to  15,  inclusive.  Like  false  labelling,  it  may  have  been 
deceptive  and  have  amounted  to  unfair  competition  under  §  5,  and  we  need  now 
be  concerned  with  notliing  more. 

But  whether  anything  the  petitioners  did  was  deceptive  and  in  violation  of 
§  5  depends  basically  upon  whether  the  proceedings  which  resulted  in  the  linding 
that  there  was  a  known  standard  for  the  manufacture  of  fruit  preserves  were 
conducted  without  harmful  error.  We  do  not  think  they  were,  and  consequently 
there  must  be  a  remand  to  the  Commission  for  findings  after  hearings  which 
do  afford  the  petitioners  a  fair  opportunity  to  develop  all  the  pertinent  facts. 
Fashion  Originators  Guild  \.F.  T.  C,  114  F.  (2)  SO,  S3. 

During  the  hearings  before  the  examiner  the  petitioners  attempted  to  make 
it  appear  that  the  addition  of  pectin  during  the  manufactiire  of  preserves,  a 
practice  which  iias  prevailed  for  years  in  both  commercial  and  domestic  preserve 
making,  changed  the  requirement  for  a  fixed  pi'oportion  of  sugar  to  fruit  and 
made  it  impossible  fairly  to  arrive  at  the  standard  the  Commission  found  to  have 
been  established.  A  Dr.  Osborn  ^^■ho  had  testified  to  this  standard  had  stated 
on  direct  examination  that  some  pectin  was  added  in  the  commercial  manufac- 
ture of  preserves  and  that  the  usual  domestic  practice  was  to  use  a  cup  of  fruit 
to  a  cup  of  sugar.  On  cross-examination  the  attempt  to  examine  him  regarding 
the  home  use  of  a  pectin  product  sold  under  the  trade  name  of  "Certo"  was 
blocked  by  objections  the  examiner  sustained.  The  purpose  was  to  sliow  that  the 
recipe  widely  distributed  with  this  product  called  for  the  use  of  less  fruit  in 
proportion  to  sugar  than  he  had  previously  testified  was  used  in  the  home. 
Similar  efforts  to  show  that  the  standard  the  Commission  found  was  by  no  means 
to  be  accepted  as  such  because  of  the  varying  use  of  added  pectin  were  made 
during  the  examination  of  witnesses  Wallace,  Kirkpatrick,  and  Hader  and  were 
frustrated  in  the  same  way.  The  evidence  which  the  petitioners  tried  to  place 
before  the  examiner  was  all  relevant  and  of  great  importance  in  deciding  what 
was  really  the  most  important  issue.  This  cutting  off  the  right  of  the  petitioners 
to  make  clear  what  the  decisive  facts  were  prevented  a  fair  hearing  and  makes 
it  necessary  to  send  the  case  back  to  the  Commission  for  a  finding  as  to  a  standard 
after  giving  the  petitioners  an  opportunity  to  introduce  for  consideration  what- 
ever material  and  relevant  evidence  on  that  subject  they  may  offer. 

It  is  immaterial  that  the  Department  of  Agriculture  did  promulgate  a  regula- 
tion on  Septenilier  5,  1940,  which  was  in  effect  when  the  Commission  issued  this 
cease  and  desist  order  on  September  20,  1940,  establishing  for  ijreserves  or  jams 
a  standard  content,  with  stated  optional  variations,  of  not  less  than  45  parts 
of  fruit  ingredients  by  weight  to  55  parts  by  weight  of  optional  saccharine  in- 
gredients.    That  was  not  an  effective  standard  during  the  time  of  the  alleged 
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violations  by  the  i)etitioners  of  the  Federal  Trade  Commission  Act,  and  there  is 
no  proof  that  the  petitioners  have  failed  to  comply  with  the  regulation  since  it 
was  promulgated. 

Cause  remanded  for  proceedings  in  accordance  with  this  opinion. 

Mr.  Sadowski.  That  may  be  inserted  at  this  point. 

Mr.  Da\^s.  Although  that  was  done,  yet  the  Commission  did  not 
subsequently  change  its  policy  and  has  not  proceeded  in  any  case  since 
except  some  that  were  already  in  the  hopper  when  the  Food  and  Drug 
Act  was  passed  when  nothing  was  involved  except  labeling,  but  there 
are  instances  in  which  it  may  be  important  to  prove  the  labeling  as 
well  as  other  advertising  to  give  a  whole  story,  just  as  these  represent- 
atives of  the  Food  and  Drug  Administration  mention  with  respect  to 
their  cases. 

Since  then  there  has  been  no  conflict.  As  a  matter  of  fact,  there 
never  was  any  conflict.  They  would  refer  to  us  advertising  and  we 
would  refer  to  them  labels.  And  the  chief  examiner  has  handed  me 
files  here  of  61  letters — that  is,  carbon  copies — which  were  written  to 
the  Food  and  Drug  Administration  referring  to  them  labeling  cases 
which  had  come  to  the  Federal  Trade  Commission  and  17  other  letters 
here  in  which  they  wrote  to  the  same  effect  to  the  applicants  for  com- 
plaint. These  were  written  within  the  past  2  years.  Before  that,  they 
did  not  keep  a  separate  file  on  them,  although  tlie  policy  was  followed 
prior  to  that. 

Many  complaints  that  come  to  the  Federal  Trade  Commission  do 
not  go  to  the  chief  examiner  but  are  referred  by  the  Commission  to  the 
Food  and  Drug  Administration  and  other  departments. 

Those  are  the  facts  about  that. 

Mr.  Chairman  and  gentlemen,  I  realize  that  the  time  is  passing  away 
rapidly.  I  had  wanted  to  discuss  the  record  of  the  attorneys  who' 
appeared  before  this  Commission. 

With  your  permission,  I  would  like  to  let  Mr.  Whiteley  read  these 
papers  here,  and  then  I  would  like  to  be  excused  about  5  minutes. 

Mr.  Reece.  You  plan  to  return? 

Mr.  Davis.  Oh,  yes. 

Mr.  WiiiTELEY.  Cases  before  the  Federal  Trade  Commission.  Isaac 
W.  Diggs :  In  five  cases  cease  and  desist  orders  were  issued  by  the  Com- 
mission, no  appeal  taken;  three  cases  dismissed  after  complaint  had 
issued  on  final  hearing  or  during  course  of  trial;  three  cases  now 
pending;  total  of  11. 

James  F.  Hoge:  In  one  case  during  the  preliminary  investigation 

by  the  Chief  Examiner's  Division 

"  Mr.  Reece.  Are  those  the  only  cases  Mr.  Diggs  has  appeared  in 
before  the  Commission? 

Mr.  Whiteley.  They  are  all  of  the  cases  in  which  he  has  appeared 
before  the  Commission. 

James  F.  Hoge :  In  one  case  during  the  preliminary  investigation  by 
the  Chief  Examiner's  Division  of  the  Federal  Trade  Commission,  his 
firm  filed  a  proceeding  in  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia  seeking  to  prevent  the  Federal  Trade  Commission 
from  requiring  warnings  with  respect  to  their  products.  The  United 
States  district  court  dismissed  their  petition.  They  appealed  to  the 
United  States  circuit  court  of  appeals,  which  sustained  the  lower  court. 
They  then  filed  a  petition  for  certiorari  to  the  United  States  Supreme 
Court  in  the  case,  and  such  peition  was  denied  by  the  Supreme  Court. 
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Mr.  Hoge  has  two  cases  pendino;  in  which  testimony  is  being  taken. 
These  cases  involve  so-called  headache  remedies  which  the  comj^laint 
charges  are  habit-forming  and  that  continued  use  is  dangerous  to 
health  and  frequently  causes  mental  derangement.  The  complaint 
alleges  that  the  advertisements  of  the  headache  remedies  in  question 
are  false  because  they  fail  to  reveal  the  dangers  incident  to  using  the 
drugs  as  directed  in  section  15  (a)  of  the  Wheeler-Lea  amendment 
to  the  Federal  Trade  Commission  Act,  which  the  lleece  bill  would 
greatly  weaken,  and  in  which  Mr.  Hoge,  naturally,  has  a  very  great 
personal  interest. 

In  that  connection,  we  invite  the  committee  to  examine  the  files  in 
these  cases  or  in  any  of  the  cases  which  are  being  tried,  or  which  have 
been  tried  in  the  past,  and  see  for  yourselves  whether  you  think  the 
Commission  is  unfair  or  has  denied  any  respondent  any  right  to  which 
he  was  entitled,  or  whether,  in  your  opinion,  the  Commission  has  failed 
to  decide  its  cases  according  to  the  preponderance  or  greater  weight  of 
the  evidence. 

Rogers.  Hoge  &  Hills — that  is  the  firm  of  which  INIr.  James  F.  Hoge 
is  a  member — had  two  cases  in  which  cease  and  desist  orders  were 
issued,  no  appeal  taken.  One  case  in  which  a  cease  and  desist  order 
issued.  It  was  appealed,  and  the  circuit  court  of  appeals  set  aside 
the  order  of  the  Commission  without  prejudice  to  the  right  of  the 
Commission  to  reopen  proceedings  and  offer  additional  proof.  One 
case  was  dismissed  by  the  Commission  on  final  trial.  Three  cases 
charging  misrepresentation  of  efficacy  of  product  and  failing  to  dis- 
close harmful  potentialities  pending.  Those  are  the  three  so-called 
"headache"  cases.  Two  other  cases  charging  false  advertising 
pending. 

Kenneth  Perry:  Had  three  cases  before  the  Commission  in  which 
cease-and-desist  orders  were  issued,  no  appeal  was  taken  in  any  of 
them. 

The  firm  of  Mock  &  Blum,  of  which  firm  Mr.  Hugo  Mock  testified 
before  the  committee,  have  had  seven  cases  before  the  Federal  Trade 
Commission  in  which  cease-and-desist  orders  w-ere  issued  and  no  ap- 
peal taken.  One  case  in  which  a  cease-and-de'^ist  order  issued  and 
appeal  to  the  circuit  court  of  appeals  was  taken,  which  affirmed  the 
Federal  Trade  Commission  order.  Petition  for  certiorari  applied 
for  and  denied  by  the  Supreme  Court.  One  case  was  appealed  to 
the  circuit  court  of  appeals  and  affirmed.  One  case  was  dismissed 
by  the  Commission  after  complaint  had  issued  on  final  trial,  and  one 
case  is  now  pending  on  trial. 

Mr.  Reece.  What  does  that  show?  Anyway,  Mr.  Hoge's  firm  has 
had  many  more  cases  before  the  Commission  than  you  have  indi- 
cated, and  possibly  the  other  attorneys  hove  other  cases  also. 

Mr.  Da\t:s.  I  will  tell  you  what  it  shows.  It  shows  that  these 
gentlemen  all  had  cases,  and  when  they  appeared  before  the  commit- 
tee they  did  not  complain  about  their  own  cases.  They  complained 
about  somebody  else's  cases,  in  which  I  am  sure  they  had  never  read 
the  record  except  maybe  the  decision  of  the  court. 

Mr.  O'Hara.  Do  you  have  Mr.  Montague's  record  there?  He  testi- 
fied here. 

Mr.  Davis.  No;  I  do  not  have  it  here,  because  I  got  this  up  after 
the  attorneys  for  the  respondent  got  through  with  their  statements. 
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I  will  say  that,  generally,  he  won  some  of  his  cases,  and  he  has  lost 
some  of  his  cases. 

Mr.  O'Haka.  About  the  way  the  average  lawyer  in  court  does,  Judge ; 
that  is  about  the  way  all  of  us  are. 

Mr.  Davis.  That  is  true.  For  instance,  in  the  case  of  Mr.  Digges, 
I  want  to  read  a  letter  that  Mr.  Digges  wrote.  As  I  said,  they  picked 
out  somebody  else's  cases,  some  of  them  the  same  cases  that  they 
harped  on  when  the  "Wlieeler-Lea  bill  was  pending,  and,  as  I  said,  out 
of  the  thousands  and  thousands  and  thousands  of  cases  that  the  Fed- 
eral Trade  Commission  has  tried,  they  picked  out  a  few,  and  we  have 
shown  you  the  facts  in  those.  And  even  if  the  Commission  did  make 
some  mistakes,  and  I  do  not  doubt  but  what  we  have — we  do  not 
claim  to  be  infallible ;  I  do  not  know  of  any  court  that  is  infallible — 
the  Commission  has  only  been  reversed  by  the  Supreme  Court,  I  think, 
once  in  the  past  12  years,  and  that  was  by  a  5-to-4  decision  after 
the  circuit  court  of  appeals  had  affirmed  us.  There  was  a  strong 
division  there.  Men  differ.  If  they  did  not  differ,  why  have  five 
men  instead  of  one  on  the  Commission?  If  you  permit  appeals  to 
the  11  different  circuit  courts  of  appeals,  all  of  them  to  be  tried  de  novo, 
you  may  on  close  cases,  or  anything  like  close  cases,  get  separate 
opinions  in  various  different  courts,  because  men  are  not  always  of 
exactly  the  same  mind. 

Mr.  Digges  made  one  statement  that  I  do  not  think  has  been  an- 
swered and  that  is  he  said — I  believe  he  is  the  one — ^that  different  rules 
with  respect  to  subpenas  were  invoked.  I  say  there  is  no  such  thing. 
Anybody  can  get  subpenas  that  ask  for  them,  but  on  subpenas  duces 
tecum,  the  Commission  will  not  issue  them  except  upon  the  vote  of 
three  Commissioners,  because  that  is  akin  to  search  and  seizure,  and 
we  do  not  think  they  ought  to  be  issued  against  anybody  except  and 
unless  they  are  strictly  within  the  law,  but  we  grant  them  to  the 
respondents  when  they  make  a  proper  showing  and  file  an  affidavit. 
All  of  the  staff  of  the  Commission  are  under  oath  in  the  performance 
of  all  their  duties. 

We  have  had  no  appeals  from  Mr.  Hoge  or  anybody  else.  Dr.  Digges 
or  anybody  else  that  I  know  of. 

Mr.  O'Hara.  I  do  not  know  who  it  was  testified,  which  one  of  the 
witnesses,  but  he  did  complain  about  the  fact  that  in  order  to  get  a 
subpena  to  subpena  a  Bureau  of  Standards'  witness  that  it  did  require 
an  order  of  the  Commission  which  he  said  was  denied  him. 

Mr.  Davis.  No;  I  beg  your  pardon.  He  said  that  the  man  who 
made  the  test  in  the  Bureau  of  St.andards  told  him  that  they  had  made 
the  tests  for  the  Federal  Trade  Commission  and  that  they  could  not 
give  him  a  copy  of  their  report  unless  the  Federal  Trade  Commission 
said  so,  and  he  admitted  that  he  never  did  ask  the  Commission  to  do  it. 

There  was  no  denial  by  the  Commission.  He  never  applied  to  the 
Commission. 

Mr.  WiiiTELEY.  Mr.  Digges  made  one  statement  before  this  com- 
mittee, and  when  I  wrote  him  about  it  he  made  another  statement 
in  answer  to  my  letter,  the  first  statement  being  that  he  had  tried  to 
get  a  subpena  but  that  the  trial  counsel  would  not  give  him  permis- 
sion ;  that  is,  the  trial  counsel  for  the  Federal  Trade  Commission. 

In  answer  to  my  letter  he  said  that  he  had  not  applied  to  anybody 
at  the  Commission  because  the  man  he  contacted  at  the  Bureau  of 
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Standards  had  said  he  could  not  get  permission  from  the  Federal 
Trade  Commission. 

And  I  thought  I  had  made  it  clear.  I  attempted  to  make  it  clear  to 
the  committee,  that  Mr.  Digges  knows  well  enough,  he  used  to  work 
for  the  Commission,  he  was  one  of  our  investigators,  he  knows  better 
than  most  other  laAvyers  who  practice  before  the  Commission  that  all 
he  had  to  do  Avas  to  apply  to  the  secretary  of  the  Commission  or  to 
the  trial  examiner  for  a  subpena,  a  plain  subpena,  and  it  would  be 
granted  without  question. 

And  I  think  j\Ir.  Digges  has  been  less  than  frank  with  this  com- 
mittee in  that. 

Mr.  O'Hara.  You  claim  his  testimony  was  not  substantially  true? 

Mr.  WniTELEY.  Mr.  Digges,  as  I  say,  with  respect  to  the  Bureau 
of  Standards'  subpena,  told  one  story  to  the  committee,  another  story 
to  me  in  his  letter,  and  I  leave  it  to  the  committee  to  decide  whether 
either  of  them  was  accurate  or  truthful. 

Mr.  Davis.  Gentlemen,  Mr.  Digges  also  was  talking  about  this  hor- 
rible procedure  of  the  Commission,  and,  like  most  of  those  testifying 
for  the  bill,  made  many  statements  that  were  untrue  and  others  that 
were  distinctly  misleading. 

For  instance,  after  he  was  talking  about  the  experience  on  appeals, 
et  cetera 

Mr.  Reece.  Perhaps  the  justification  of  that  statement  you  have 
just  made  would  depend  upon  the  viewpoint  from  which  one  is  looking 
at  the  matter.  If  they  made  untrue  statements  you  should  point  them 
out  for  the  benefit  of  the  committee  or,  failing  to  do  so,  you  should  not 
characterize  their  testimony  in  that  way. 

Mr.  Davis.  I  do  not  know  about  that.  I  think  I  know  what  the 
facts  are,  and  I  say  that  advisedly  and  with  no  apology. 

Mr.  Reece.  You  said  there  was  no  conflict  in  jurisdiction,  and  here 
is  a  statement  of  the  Court  in  the  Willard  Tablet  case  in  which  it 
held: 

A  Commission  order  to  be  res  adjuclicata  against  the  Food  and  Drug  Admin- 
istration  

Mr.  Daatcs.  That  is  not  material  to  what  I  am  saying. 
Mr.  Reece  (continues  reading)  : 

we  therefore  have  the  incongruous  situation  of  one  branch  of  the  Government 
approving  the  metliod  now  pursued  by  tlie  claimant  and  anotlier  branch  seeking 
to  condemn  it. 

That  would  seem  to  be  pertinent  to  the  question  of  dual  jurisdiction, 
but  again  possibly  it  depends  on  the  viewpoint  from  which  one  views  it. 

There  are  other  questions  that  I  want  to  ask  this  afternoon.  I  do 
not  want  to  preclude  myself  from  asking  further  questions. 

Mr.  Davis.  I  will  stay  here  all  night  if  that  will  do  you  any  good. 
1  will  answer  your  questions. 

By  the  way.  you  asked  the  young  lady  who  prepared  her  statement. 

Mr.  Reece.  Be  careful :  do  not  overstate  my  question.  I  asked  her — 
did  I  not? — if  she  had  assistance  from  some  source. 

Mr.  Davis.  All  right;  assistance,  then.  I  just  want  to  say  in  that 
connection,  that  the  Commission  and  its  staff  so  far  as  I  know  and  am 
advised,  and  I  think  I  am  correctly  advised,  did  not  have  a  thing  on 
earth  to  do  with  the  preparation  of  the  statements  of  any  of  those 
ladies. 
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Mr.  Reece.  That  is  the  second  time  that  you  have  stated  that,  Judge, 
and  we  accepted  it  at  face  value  in  the  first  instance. 

Mr.  Davis.  I  want  to  ask  if  you  mind  answering  a  question.  Do  you 
mind  telling  us  who  is  preparing  those  various  questions  about  cases 
that  you  have  been  propounding  all  during  this  hearing? 

Mr.  IvEECE.  Many  of  the  questions  I  have  asked  have  been  of  my  own 
initiative.  I  got  information  as  the  basis  for  some  of  the  questions, 
from  various  sources.  I  got  some  of  the  information  from  some  of  the 
attorneys  who  testified. 

Mr.  Davis.  I  see  some  of  them  have  been  here  ever  since  they  testi- 
fied.   I  wondered. 

Mr.  E.EECE.  I  have  no  hesitancy  in  any  particular  question  of  ad- 
vising you  fully  at  any  time  from  what  source  I  obtained  my  informa- 
tion if  you  are' interested  and  feel  it  would  be  helpful. 
Mr.  Davis.  All  right. 

Mr.  Reece.  But  I  might  add,  Judge,  that  most  of  these  questions 
have  been  based  upon  the  decisions  of  the  court  and  upon  the  actions 
of  the  administrative  agencies  which  they  have  revolved  around.  As 
to  who  assisted  me  in  getting  the  decisions  of  the  court  is  not  alto- 
gether pertinent  except  as  an  indication  of  people  who  might  be  in- 
terested in  the  development  of  the  case. 
Mr.  Davis.  May  I  have  a  little  time? 
Mr.  Reece.  You  asked  me  a  question. 

Mr.  Davis.  All  of  the  witnesses  who  appeared  in  favor  of  this  bill, 
with  the  exception  of  Dean  Stason  admitted  and  showed  their  interest. 
Somebody  asked  if  they  did  not  have  a  right  to  do  that.    Why,  yes. 
There  is  not  any  question  about  their  having  a  right  to  appear. 

However,  when  you  go  to  weigh  their  testimony,  you  have  the  right, 
and  if  you  were  a  juror,  the  court  would  have  always  instructed  you 
that  you  should  look  to  the  interest  of  the  witnesses  and  give  them 
such  credit  as  you  think  they  are  entitled  to. 

Mr.  Reece.  'So  that  there  will  not  be  any  misunderstanding  that  any- 
body appeared  here  under  false  colors,  each  witness  was  asked  to  give 
his  name  and  identify  himself. 

Mr.  Davis.  I  say  they  admitted  they  were  either  representing  their 
clients  or  that  they  were  representing  magazines  which  are  dependent 
upon  the  drug  industry. 

Mr.  Reece.  Each  of  them  stated  in  what  capacity  he  appeared. 
Mr.  Davis.  I  said  that  was  said. 

I  want  to  get  back  to  this :  Congressman  O'Hara  asked  this  question 
of  Mr.  Digges : 

Mr  O'Hara.  Mr.  Digges,  in  your  practice  in  the  appellate  matters,  I  assume 
the  appellate  court,  or  the  circuit  court,  from  time  to  time,  have  stated  that  they 
have  found  the  facts  different  in  stated  cases,  but  under  the  rule  established  they 
would  not  disturb  if  there  was  any  evidence  to  support.  They  have  affirmed 
the  decision. 
Mr.  Digges  stated : 

Mr  Dtggks.  That  has  been  the  language  of  the  court,  sir,  in  some  cases.  It 
doesn't  happen  to  have  been  my  own  personal  experience.  I  want  to  say  this 
in  all  fairness  to  the  Commission:  I  have  never  had  to  appeal  a  Commission 
decision,  so  that  what  has  happened  on  appeal  is  something  of  which  I  do  not 
have  any  personal  knowledge. 

I  think  I  just  showed  that  he  had  11  cases. 

Mr.  O'Hara.  In  my  question  I  was  stating  the  general  rule  in  ap- 
pellate cases  from  administrative  bodies  or  triers  of  facts. 
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Mr.  Davis.  I  think  you  were  eliciting  his  experience  that  he  had  had 
on  appeals.     He  was  talking  about  the  Federal  Trade  Commission. 

Another  thin^  about  Mr.  Digges :  After  the  passage  of  the  Wheeler- 
Lea  Act,  something  more  than  a  year  after,  on  April  28,  1939,  I  re- 
ceived this  letter  from  Mr.  Digges : 

PJwiN  L.  Davis,  Esq.. 

Federal  Trade  Com  mission, 

Washington,  D.  C. 
Dear  Mr.  Commissioner:   The  enclosed  advertisement  of  Bristol-Myers  Co., 
published  recently  in  the  metropolitan  press,  seems  to  be  symptomatic  of  a  trend 
among  the  more  responsible  drug  manufacturers,  and  as  such,  might  be  of  more 
than  passing  interest  to  you. 

To  me,  it  was  illustrative  of  the  deep  effect  which  Federal  Trade  Commission 
rulings  and  decisions  have  had  not  only  upon  the  manufacturing  processes  of 
reputable  drug  manufacturers,  but  upon  the  type  of  representations  which  they 
are  making  to  the  public.  There  appears  to  be,  among  such  manufacturers,  a 
growing  sense  of  their  duty  to  the  consuming  public,  and  I  feel  that  the  Federal 
Trade  Commission  has  been  largely  responsible  for  that  result. 
Sincerely  yours, 

I.  W.  Digges. 

I  do  not  have  time  to  go  through  all  of  these.  I  would  like  to  reply 
to  several  things  Mr.  Hoge  said. 

Mr.  E.EECE.  You  are  quoting  from  witnesses  now  who  might  have 
a  personal  interest. 

Here  is  a  statement  by  Judge  Martin,  of  the  Sixth  Circuit  Court  of 
Appeals.     He  says : 

Our  practical  function  in  review  of  ruliiig.s  of  administrative  boards  has  been 
leduced  to  reading  records  for  possible  discovery  of  that  rai-e  case  wherein  there 
is  no  evidence  however  slight  from  which  the  Board  could  reasonably  have 
drawn  inferences  upon  which  a  finding  of  fact  was  based. 

What  interest  was  Judge  Martin  serving  when  he  made  that  state- 
ment, do  you  suppose  ? 

Mr.  Davis.  In  the  first  place,  he  was  talking  about  some  Board. 
He  never  mentioned  the  Federal  Trade  Commission.  He  never  men- 
tioned any  Commission  in  his  article,  but  in  order  to  follow  it  out 
farther,  I  had  the  records  looked  up  of  cases  which  had  been  tried  by 
the  Sixth  Circuit  Court  of  Appeals  since  Judge  Martin  had  been  on 
that  court,  and  asked  as  to  how  many  of  them  he  had  participated  in. 
I  have  the  records  here. 

Since  he  went  on  that  court  September  16,  1940,  that  court  has  de- 
cided five  cases,  affirming  the  Commission  in  four  of  these,  and  the 
Commission's  order  was  set  aside  in  one  of  them,  but  that  decision  was 
subsequently  reversed  by  the  Supreme  Court. 

As  a  matter  of  fact.  Judge  Martin  never  sat  in  any  of  these  cases. 
He  has  never  participated  in  a  Federal  Trade  Commission  case,  show- 
ing that  he  could  not  have  been  talking  about  the  Federal  Trade  Com- 
mission. And  besides,  as  I  said,  his  article  shows  that  he  was  talking 
about  a  Board. 

Mr.  Reece.  Judge  Groner  said  in  his  letter  to  the  Attorney  General : 

Judicial  review  of  administrative  decisions  might  be  expanded  to  include  a 
review  of  the  findings  in  light  of  the  weight  of  the  evidence  just  as  a  trial  judge 
may  set  aside  a  jury's  verdict  on  this  ground. 

Mr.  Davis.  I  know,  you  can  read  extracts  from  decisions,  and  the 
extract  that  you  read  from  Judge  Martin  was  not  referring  to  the 
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Federal  Trade  Commission.     That  is  the  reason  that  v.-e  put  his  whole 
statement  into  the  record  and  let  the  members  of  the  committee  read 
for  themselves. 
Mr.  Reece.  The  judge  said  in  the  Baney  case : 

The  Trade  Commissiou,  like  many  other  modern  administrative  legal  experi- 
ments, is  called  upon  simultaneously  to  act  the  roles  of  complainant,  judge,  jury, 
and  counsel. 

I  do  not  know  what  interest  the  judge  would  be  or  was  serving  there. 

Mr.  Davis.  Mr.  Chairman,  Congressman  Reece  is  not  asking  any 
questions.  He  is  not  seeking  enlightenment.  He  is  simply  trying  to 
inject  these  different  things  into  my  statement  and  I  do  not  think  it  is 
fair.  It  is  not  according  to  the  rule  of  the  committee  or  any  of  the 
other  congressional  committees  that  I  have  any  knowledge  of. 

Mr.  Sadowski.  Maybe  he  is  appearing  as  a  witness  for  himself. 

Mr.  Davis.  I  think  I  ought  to  get  in  my  statements. 

Mr.  Reece.  I  want  to  ask  if  you  agree  with  this  statement  because 
it  was  made  by  one  of  the  witnesses  who  appeared  for  the  Federal 
Trade  Commission,  Mr.  Montague 

Mr.  Davis.  I  do  not  care  to  pass  upon  it.    That  is  not  relevant. 

Mr.  Chairman,  I  ask  that  I  be  permitted  to  finish  my  statement — I 
know  you  are  going  to  have  to  acljourn  pretty  soon — and  not  be  con- 
stantly interrupted  by  Mr.  Reece,  who  is  not  doing  it  to  seek  enlight- 
enment. He  is  doing  it  to  interfere  with  the  record  and  take  up  our 
time. 

Mr.  Reece.  My  purpose  liere  is  to  develop  some  information  on  the 
three  major  points  involved  in  the  bill. 

One  of  them  is  very  pertinent :  This  quotation  in  the  Harriet  Hub- 
bard Ayer  case,  in  which  the  Commission's  order  was  reversed,  says : 

The  rule  is  now  well  recognized  that  the  linding  of  fact  by  the  Commission, 
having  any  evidence  to  support  it,  is  conclusive  and  binding  upon  the  courts, 
and  we  may  not  review  the  weight  of  the  testimony. 

Mr.  Sadowski.  That  was  discussed  by  Mr.  Kelley  previously. 

Mr.  Kelley.  I  may  say  this,  that  if  a  question  of  an  administrative 
tribunal  exercising  the  mandate  of  Congress  was  relevant  under  this 
bill,  it  Avould  be  very  well  for  you  to  call  Judge  Groner  and  Dean 
Pound  and  Justice  Martin  about  statements  that  they  have  made  that 
I  have  heard  and  their  writings.  I  do  not  want  to  s])eak  for  them.  I 
do  not  think  that  they  fundamentally  believe  in  administrative  tri- 
bunals as  they  have  been  constituted  by  Congress.  That  is  a  matter 
for  the  Congress.  That  was  a  matter  that  for  3  j^ears  they  have  been 
thrashing  out  witli  all  of  the  different  bills  that  were  considered  which 
crystallized  in  the  House,  in  the  bill  of  Mr.  Sumners,  the  chairman  of 
the  Judiciary  Committee,  and  over  in  the  Senate. 

I  confidently  predicted  it  would  not  be  long  until  those  bills  are 
passed.  Those  bills  deal  with  the  question  of  judge,  jury,  and 
prosecutor  among  a  great  many  other  things. 

Your  amendment  does  not  deal  with  that  question.  If  it  did.  Justice 
Groner  and  Justice  Martin  that  you  mentioned,  would  be  witnesses  for 
3'ou,  because  I  do  not  think  they  would  believe  in  an  administrative 
tribiuial  as  they  are  constituted  by  Congress,  but  Congress  did  so 
constitute  them.  They  are  constitutional.  No  one  has  ever  intimated 
that  they  were  unconstitutional.  The  courts  have  pronounced  them 
time  and  time  and  time  again  as  constitutional.    It  is  not  a  question  of 
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being  in  or  out  of  tlie  Constitution.  It  is  constitutional.  The  point 
is  that  they  have  nothing  to  do  whatsoever  with  the  amendment  here. 

We  are  talking  about  H.  K.  2390. 

Mr.  Keece.  I  will  not  press  these  quotations  as  a  basis  for  my  ques- 
tion, because  I  do  not  want  to  cause  anj^one  to  become  impatient, 
neither  do  I  want  to  consume  the  time  of  the  connnittee,  but  when  a 
court  makes  a  statement  as  was  made  in  the  Harness  case,  for  instance, 
in  which  it  was  said : 

It  follows  there  will  be  no  occa8ion  to  resort  to  the  record  on  which  the  findings 
were  based  unless  it  is  alleged  that  there  was  no  evidence  to  support  a  particular 
finding  and  then  it  would  be  necessary  to  examine  only  so  much  of  the  evidence 
as  pertained  to  that  subject — ■ 

And  numerous  other  ones.  I  am  not  going  to  go  farther,  but  in  view 
of  these  findings  of  the  court,  in  view  of  tliese  statements  by  the  court, 
I  can  understand  how  respondents  might  feel  ill  at  ease  because,  in 
view  of  that  very  strong  statement  of  the  court 

Mr.  Kelley.  The  statement  that  you  just  read  from,  that  and  all  of 
these  things  that  you  pick  out  need  explanation. 

When  the  Federal  Trade  Commission  was  created  back  in  1914,  it 
was  the  second  administrative  tribunal  of  the  United  States  Govern- 
ment. The  only  one  that  antedated  it  was  the  Interstate  Commerce 
Commission.  I  do  not  know  how  long  ago  that  decision  was.  That 
was  a  price-fixing  conspiracy  case  that  you  mentioned,  decided  by 
.the  circuit  court  of  appeals  at  Cincimiati.  and  it  must  be  over  15 
years  ago.  The  Commission  had  a  long,  elaborate  set  of  findings  in 
tliat  case  that  it  made  after  trial,  every  one  of  which  findings  was 
approved  by  the  circuit  court  of  appeals  and  the  order  of  the  Commis- 
sion was  affirmed  b}'  the  circuit  court  of  appeals. 

You  picked  that  sentence  out  of  that  decision  rendered  by  that 
court  in  a  price-fixing  case  nearly  20  years  ago. 

I  do  not  think  that  is  quite  according  to  Hoyle.  It  does  not  prove 
a  thing. 

Mr.  Sadowski.  That  same  gentleman  may  have  changed  his  mind 
by  this  time? 

Mr.  ICelley.  Exactly. 

Mr.  Sadowski.  You  may  proceed. 

IMr.  Davis.  Kenneth  Perry,  one  of  the  witnesses  favoring  the  bill, 
made  this  statement : 

I  do  not  think  there  would  be  many  cases,  Mr.  O'Hara,  because  most  of  them 
are  wrong.  The  Commission  is  generally  right ;  the  Commission  is  right  in  an 
overwhelming  percentage  of  the  cases.  Most  of  tlie  cases  should  not  even  be 
tried.  If  the  attorneys  were  familiar  with  the  law,  tliey  would  not  try  many 
of  these  cases,  because  their  clients  are  wrong,  the  pi-lactice  is  bad  from  the 
beginning,  they  shouldn't  be  in  it.     *     *     * 

As  I  say,  it  is  patently  bad  practice,  as  a  inile,  on  the  part  of  the  company. 

And  then  Robert  L.  Swain,  who  is  the  editor  of  Drug  Topics  and 
Drug  Trade  News,  made  this  statement :  "It  [the  Eeece  bill]  is  a  step 
in  assuring  justice  in  those  relatively  small  number  of  cases  in  which 
the  question  of  justice  is  still  open." 

Gentlemen,  everybody  recognizes  that  the  number  of  cases  tliey 
complain  about  are  infinitesimally  small,  and  we  think  they  are  wrong 
in  their  complaint  with  respect  to  at  least  most  of  those. 
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There  is  an  effort  to  break  down  the  procedure  of  the  Federal  Trade 
Connnission,  inchiding  a  proposal  that  has  never  been  made  before 
in  any  bill  before  any  previous  committee  or  subcommittee. 

The  question  is  whether  in  order  to  favor  a  few,  a  very  sinall  per- 
centage of  people  who  are  not  willing  to  stop  the  unfair  practices,  you 
are  willing  to  make  it  most  difficult  to  protect  the  public  health  and 
the  public  interest. 

This  bill  has  been  pending  more  than  a  year.  There  has  been  a. 
tremendous  amount  of  propaganda  in  behalf  of  it.  Some  of  these 
trade  magazines  said  that  James  F.  Hoge  wrote  the  bill  and  it  is  also 
reported  that  he  wrote  two  statements,  extension  of  remarks,  that  Con- 
gressman Reece  put  in  the  Congressional  Record. 

Mr.  Reece.  Without  attempting  to  answer  either  of  your  state- 
ments because  that  is  unnecessary,  I  think  they  are  entirely  improper, 
although  I  do  not  care  for  them  being  in  the  record,  but  I  might  say, 
for  the  benefit  of  the  record,  that  at  the  time  this  bill  was  introduced, 
I  probably  had  met  Mr.  Hoge  but  I  had  no  recollection  of  having  met 
him  and  he  liad  not  talked  with  me  about  it.  The  first  man  who 
spoke  to  me  with  reference  to  some  of  the  difficulties  which  this  bill 
seeks  to  cure  was  a  very  good  friend  of  mine  at  home  who  enjoys  a 
high  reputation  in  social,  church,  and  business  affairs.  It  is  unneces- 
sary to  call  his  name  but  he  as  a  citizen  had  every  right  to  be  inter- 
ested and  discuss  the  matter  with  me.  I  am  sure  neither  members 
of  the  committee  nor  of  the  House  will  appreciate  these  extraneous 
remarks  by  you. 

These  imputations  which  you  undertake  to  make.  Judge,  do  not 
disturb  me  in  the  least,  but  I  think,  certainly,  it  hardly  proper,  Mr. 
Chairman,  for  a  witness  to  make  statements  of  that  type  before  the 
committee,  but  I  do  not  want  the  committee  to  rule  on  that.  I  want 
to  leave  that  entirely  to  the  judgment,  discretion,  and  sence  of  pro- 
priety of  the  witness. 

Mr.  Davis.  I  am  perfectly  willing  to  compare  propriety  with  you 
any  day. 

Now,  Mr.  Chairman,  during  that  year  articles  have  been  appear- 
ing in  these  magazines  which  are  supported  by  the  drug  and  cosmetic 
industries  as  well  as  others. 

Mr.  Reece.  But  I  might 

Mr,  Davis.  They  had  articles  at  first  in  which  they  were  complain- 
ing that  the  trade  was  not  taking  any  interest. 

Mr.  Reece.  But  I  might  add,  if  the  judge  will  permit,  in  connection 
with  the  statement  I  made,  if  the  Federal  Trade  Commission  should 
cast  those  insinuations  against  a  Member  of  Congress  because  he 
introduced  a  bill,  then  I  can  well  understand  the  apprehension  that  an 
attorney  who  appears  before  the  Federal  Trade  Commission  might 
have  in  appearing  before  a  committee  to  testify  in  favor  of  a  bill  of 
which  the  Federal  Trade  Commission  disapproves.  And  what  has 
been  said  by  some  members  of  the  staff  of  the  Federal  Trade  Com- 
mission and  the  member  who  is  now  appearing,  and  the  spirit  in  which 
the  statements  were  made,  I  can  well  understand  would  give  grounds 
for  apprehension  on  the  part  of  the  attorneys  appearing  before  the 
Commission  that  they  might  be  recriminated  against. 

And  when  the  members  of  an  agency  that  is  a  quasi-judicial  agency 
appears  before  a  committee  and  manifests  that  spirit,  I  think  it  is  an 
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unwholesome  indication  and  a  further  justification  of  the  necessity  of 
having  an  adequate  court  review  of  their  decisions  and  that  is  the  chief 
thing  one  phase  of  this  bill  undertakes  to  provide. 

Mr,  Davis.  We  have  no  objection  whatever  or  any  resentment 
against  a  statement  of  facts,  but  we  do  object  to  misstatement  of  facts. 
That  is  all. 

Mr.  Sadowski.  Of  course,  the  committee  is  not  aware  of  any  attor- 
ney basing  any  complaints,  placing  any  complaints  or  recriminations 
against  the  Commission. 

Mr.  Re:ece.  They  made  it  plain  that  they  did  not.  The  witness  for 
the  Commission  has  tried  to  put  them  in  the  position  of  having  done  so. 
I  heartily  agree  with  you,  Mr.  Chairman,  that  they  did  not  do  so,  and 
neither  did  the  member  who  introduced  the  bill  intend  any  reflection. 
Any  such  insinuations  by  the  witnesses  for  the  Commission  are  unfor- 
tunate. The  only  e5;planation  which  immediately  occurs  for  making 
them  would  be  an  inward  feeling  of  justification  for  the  views  ex- 
pressed by  the  proponents  of  the  bill. 

I  do  not  think  the  suggestion  that  adequate  right  of  appeal  be  pro- 
vided really  casts  any  reflection  upon  any  one,  just  as  providing  the 
right  to  appeal  from  one  court  to  another  casts  no  reflection  upon 
the  court:  that  is,  upon  the  court  from  which  that  decision  is  appealed. 

Mr.  Davis.  I  am  perfectly  willing  to  let  those  who  know  us  decide. 
There  are  a  large  number  of  Members  in  Congress  who  served  with  and 
know  Commissioner  Ayres  and  me,  and  they  know  many  of  the  others. 
I  am  willing  to  leave  that  matter  as  it  is. 

However,  I  think  that  some  degree  of  responsibility  in  that  regard 
rests  upon  a  Member  of  Congress  in  considering  a  bill  and  voting  on 
bills  that  will  affect  the  public  interest  as  much  as  this  bill  will,  and 
so  that  is  that. 

Mr.  Chairman  and  gentlemen,  I  do  not  know  how  many  letters  the 
author  of  this  bill  has  written  to  people  soliciting  them  to  come  and 
speak  in  favor  of  the  bill.  I  have  seen  quite  a  number.  And  I  have 
heard  of  quite  a  number  more.  And  he  certainly  manifested  very 
gi-eat  activity  in  behalf  of  his  bill,  both  before  and  in  the  hearings, 
so  that  is  that.  And  he  has,  as  I  started  to  call  your  attention  to,  a 
lot  of  help.  For  instance,  all  along,  first  these  magazines  complained 
that  the  industry  was  not  taking  any  interest  in  the  bill  and  calling 
on  them  to  do  it,  and  so  forth. 

Here  is  one.  Drug  Trade  News,  July  16,  1945.  The  author  is  Mr. 
Robert  L.  Swain  who  appeared  as  a  witness.  Of  course,  his  constitu- 
ents are  the  drug  people.  Just  before  you  started  your  vacation  last 
summer,  he  had  this :  "See  them  at  home.  As  it  is  now  settled  that 
Congress  cannot  get  around  to  a  consideration  of  the  Reece  bill  until 
after  the  summer  recess,  we  earnestly  urge  drug-industry  members 
to  do  their  best  selling  job  on  their  Senators  and  Congressmen  while 
they  are  home  for  the  vacation  period." 

Mr.  Sadowski.  They  evidently  did  a  good  job,  because  they  got  the 
hearing  on  the  bill. 

Mr.  Davis.  I  have  various  other  magazaines.  This  went  on.  Here  is 
a  full  page  calling  for  help.  And  here  is  another  magazine,  the 
N.  A.  R.  D.  Journal,  which  just  came  out  the  other  day,  and  this  article 
is  written  by  George  H.  Frates,  their  Washington  representative,  who 
appeared  here. 
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Mr.  Reece.  There  is  a  picture  on  this  side  of  the  cover  that  is 
attracting  the  attention  of  the  committee. 

[Laughter.] 

Mr.  Davis.  Well,  there  is  a  comparison,  one  of  the  more  conservative 
Jkind. 

Mr.  Reece.  Do  you  have  the  editorial  from  Printers'  Ink;  are  you 
going  to  put  that  in  the  record  ? 

Mr.  Davis.  I  will  put  the  editorial  in,  yes.  Get  me  that  editorial. 
I  ask  that  it  be  inserted  in  the  record. 

(The  matter  referred  to  is  as  follows : 

[From  Printers'  Ink,  a  journal  for  advertisers,  September  1,  1938] 

We  Recant 

When  the  late  unlamentecl  Tugwell  food  and  drug  bill  was  beins  fought  by 
advertisers  as  the  thoroughly  iniquitous  and  impossible  piece  of  legislation  that 
it  was,  there  was  introduced  into  the  House  a  measure  known  as  tlie  Mead  bill. 
Sponsored  by  the  Proprietary  Association,  it  was  written  by  our  good  friend, 
James  F.  Hoge. 

We  twitted  Counselor  Hoge  quite  a  bit  at  the  time — both  in  person  and  in 
print — for  providing  that  the  Federal  Trade  Commission  rather  than  the  Food 
and  Drug  Administration  should  enforce  the  proposed  law. 

In  most  other  respects  the  bill  was  good — as  good  as  the  present  Copeland  law 
or  perhaps  in  some  respects,  even  better. 

The  thing  that  condemned  it  in  Printers'  Ink's  estimation,  though  (and  we 
had  plenty  of  company)  was  the  Federal  Trade  Commission  angle.  We  believed 
that  Federal  Trade  Commission  enforcement  would  be  practically  the  same  as 
no  enforcement.  We  did  not  question  the  integrity  or  ability  of  the  Com- 
missioners. But  having  in  mind  the  fishing  expeditions  and  the  interminable 
procedure  that  had  characterized  FTC  activities,  we  feared  that  the  whole 
enforcement  proposition  would  become  so  lopsided  and  top-heavy  that  it  would 
get  nowhere. 

Came  the  Wheeler-Lea  amendment  to  the  Federal  Trade  Commission  Act. 
This  proposed  that  the  Commission  should  have  jurisdiction  over  the  advertising 
of  foods,  drugs,  cosm'etics,  and  devices.  We  thought — and  still  think,  for  that 
matter— that  it  would  be  better  to  give  the  Food  and  Drug  Administration 
authority  over  advertising  as  provided  for  by  the  excellent  Copeland  bill  which, 
since  then,  has  become  law.  But  Secretary  Wallace,  mider  whose  general  direc- 
tion the  Food  Administration  operates,  had  some  jealous  enemies  in  the  House. 
Furthermore,  the  FTC,  understandably  enough,  wanted  more  power.  The 
anti-Wallace  people  and  the  ijro-Commission  element  had  their  way. 

Thus  today  we  have  the  Copeland  law  setting  certain  standards  for  the  pro- 
duction and  merchandising  of  foods,  drugs,  and  cosmetics.  We  also  have  the 
Wheeler-Lea  amendment  providing  that  the  matter  of  enforcing  advertising  regu- 
lations in  these  commodities  shall  be  in  the  hands  of  the  Commission. 

Strange  to  relate— and  unexpectedly,  too,  so  far  as  Printers'  Ink  is  concerned — 
the  thing  works. 

Last  week  in  this  paper  it  was  shown  that  under  FTC  regulations  and  pro- 
cedure an  actual  revolution  in  copy  writing  has  come  about  in  the  few  short 
months  since  the  Wheeler-Lea  amendment  has  gotten  under  way. 

Advertisers  have  been  called  to  account  and  almost  without  exception  they 
have  signed  stipulations  to  the  effect  that  in  the  future  they  will  agree  to  abstain 
from  certain  practices. 

True,  they  could  have  done  all  this  voluntarily  and  under  their  own  power.  In 
these  pages  during  the  last  5  years  they  have  been  urged  repeatedly  to  cleanse 
their  advertising  of  what  they  knew  was  questionable.  This,  however,  is  be- 
side the  point.  The  fact  remains  that  they  have  done  it  now.  Advertising,  as  a 
result,  is  going  to  be  more  powerful  as  well  as  better.  These  changes,  made  im- 
der  the  Commission's  prodding,  will  do  much  to  keep  and  increase  the  confidence 
of  the  consumer. 

Our  respectful  salutations,  then,  to  the  Wheeler-Lea  amendment  and  the 
Federal  Trade  Commission. 

Advertisers — including  those  who  have  been  called  to  account — will,  we  believe, 
join  us  in  this  sentiment. 
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Mr.  Reece.  What  ulterior  motive  might  Printers'  Ink  have  in  dis- 
cussing this  bill? 

Mr.  Davis.  This  is  in  the  February  18,  1946,  issue  of  N.  A.  R.  D. 
Journal :  "NARD  supports  Reece  bill."  They  go  on  here  and  first 
the}'  say  they  advertise  in  different  newspapers,  then,  "If  a  manufac- 
turer placed  an  advertisement  in  a  newspaper  having  a  circulation  of 
250,000  and  then  were  found  in  violation  by  the  Federal  Trade  Com- 
mission, each  separate  copy  of  the  neAvspaper  could  be  cited  as  a  viola- 
tion in  penalizing  the  manufacturer." 

Now,  that,  certainly,  casts  a  lot  of  reflection  on  the  Federal  Trade 
Commission  and  on  the  courts,  because  no  fine  can  be  imposed  except 
by  the  court,  and  to  say  that  a  court  would  riake  such  a  finding  as 
that  is  simply  violently  contrary  to  what  has  happened  in  the  past 
8  years  under  the  Wheeler-Lea  Act. 

Those  facts  have  already  been  filed  here  showing  that  in  only  one 
case  was  there  as  much  as  $10,000  fined  agairst  a  man  and  he  was 
selling  an  absolutely  worthless  remedy,  according  to  the  evidence,  as 
a  cure  for  tuberculosis. 

Then  they  go  on  here  and  state  that  this  bill  is  pending  before  the 
Committee  on  Interstate  and  Foreign  Commerce  of  the  House,  and 
that  they  had  filed  a  brief  supporting  the  intent  of  H.  R.  2390.  Then 
they  say,  "We  urge  our  members  who  live  in  States  having  Representa- 
tives on  the  House  Committee  on  Interstate  and  Foreign  Commerce 
to  ask  that  they  support  the  Reece  bill,"  and  then  they  go  on  and  give 
the  names  of  the  committee.  These  letters  are  already  coming  in 
because  we  had  one  sent  down  to  us  yesterday  b}^  a  Member  of  Con- 
gress. It  had  ridiculous  statements  in  the  letter  and  in  the  memo- 
randum that  accompanied  it  that  had  been  sent  to  this  druggist,  and 
he  wrote  in  to  ask  his  Congressman  about  it. 

Mr.  O'Hara.  I  would  like  to  say  in  connection  with  Dr.  Swain's 
article.  I  do  not  recall  anybody  out  home  talking  to  me  last  summer, 
and  I  do  not  recall  receiving  over  one  or  two  letters  from  the  entire 
State  of  Minnesota  with  regard  to  the  Reece  bill. 

So  the  advertising  is  not  very  effective  from  my  viewpoint  of  your 
statement. 

Mr.  Davis.  I  suppose  it  did  not  work  everywhere. 

Mr.  Sadowski.  It  is  now  5  o'clock  and  perhaps  you  can  extend  the 
balance  of  your  statement  in  the  record.  I  do  not  want  to  stop  you, 
but  I  think  a^ou  have  just  about  concluded  your  main  statement,  and 
if  you  have  some  other  things,  perhaps  you  can  put  them  in  the 
record. 

Mr.  Davis.  All  right,  Mr.  Chairman. 

Mr.  Sadowski.  With  the  exception  of  a  few  statements  that  will  go 
in  the  hearings,  that  will  complete  this  hearing. 

Mr.  Davis.  The  Fedeial  Trade  Commission  designated  Commis- 
sioner Freer  to  make  a  statement  before  the  Commission,  too.  He  has 
been  ill,  recovering  from  the  effects  of  the  flu.  He  was  out  of  the  city 
for  a  while  but  he  is  back,  and  here,  and  I  would  like  for  you  to  hear 
him. 

Mr.  Freer.  I  would  take  about  a  minute,  Mr.  Chairman.  That  is 
all  I  want. 
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STATEMENT  OF  ROBERT  E.  FREER,  MEMBER,  FEDERAL  TRADE 

COMMISSION 

Mr,  Freer.  There  is  only  one  phase  they  asked  me  to  talk  about.  My 
name  is  Robert  E.  Freer,  member  of  the  Federal  Trade  Commission 
for  the  past  11  years. 

Mr.  Sadowski.  We  will  grant  you  permission  to  revise  and  extend 
your  remarks. 

Mr.  Freer.  All  I  was  asked  to  talk  about  was  that  analogy  of  the 
prosecutor,  judge,  and  jury,  and  I  can  do  that  very  readily  by  handing 
you  a  copy  of  this  statement  on  that  subject,  if  you  will  put  that  in 
the  record. 

Mr.  Reece.  I  have  very  great  respect  for  Commmisssioner  Freer's 
judgment  and  views. 

Mr.  Sadowski.  We  will  let  that  go  in  as  part  of  your  statement. 

Mr.  Freer.  Thank  you  very  much. 

Mr.  Davis.  Wei  would  like  for  the  statement  he  has  handed  in  to 
read  not  as  a  quotation  but  as  his  statement,  in  the  large  type,  because 
he  is  presenting  that  as  his  statement. 

Mr.  Sadowski.  It  will  go  in  as  his  statement. 

Mr.  Reece.  In  the  same  size  print  as  if  he  had  made  it  himself. 

Mr.  Davis.  That  is  right.  It  covers  some  subjects  that  really  have 
not  been  discussed  and  if  the  conmiittee  will  read  his  statement,  it  will 
be  illuminating  and  interesting. 

(The  statement  referred  to  is  as  follows :) 

Practice  Before  the  Federal  Trade  Commission 

Mr.  Freer.  One  of  the  most  serious  problems  facing  the  average 
practitioner  at  the  bar  today  roots  in  the  general  trend  toward  pro- 
viding administrative  procedures  to  supplement  or  replace  the  tradi- 
tional judicial  processes.  Determination  of  a  host  of  controversies, 
historically  in  the  province  of  the  courts,  has  been  placed  in  the  con- 
current or  exclusive  jurisdiction  of  boards,  commissions,  and  other 
administrative  or  quasi  judicial  agencies. 

Effects  of  this  shift  are  many  and  of  varied  importance.  To  a  large 
extent  the  technicalities  of  pleading  and  to  some  extent  even  the  rules 
of  evidence  have  been  relaxed.  Limitations  have  been  placed  upon 
the  power  of  the  courts  to  review  orders  of  administrators — and  where 
powers  of  review  are  granted,  the  courts  are  often  limited  to  so- 
called  questions  of  law. 

I  should  like  to  outline  briefly  for  you  the  substantive  part  of  the 
work  of  the  Federal  Trade  Commission  and  then  to  sketch  its  pro- 
cedure and  the  manner  in  which  its  varied  tasks  are  handled. 

NATURE   OF    COMMISSION'S    JURISDICTION 

The  Federal  Trade  Commission  Act  and  the  Clayton  Act  were  both 
enacted  in  the  fall  of  1914  to  supplement  the  Sherman  Antitrust  Act. 
The  Clayton  Act  prescribed  a  number  of  specific  business  practices 
which  were  considered  as  contributing  to  monopoly,  such  as  certain 
types  of  price  discrimination ;  contracts  tying  several  articles  of  com- 
merce together  for  purposes  of  sale ;  exclusive  dealing  contracts ;  ac- 
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quisitions  of  capitol  stock  of  competing  corporations  and  interlock- 
ing directorates. 

The  Fecieral  Trade  Commission  Act,  however,  contained  no  such 
detailed  list  of  unlawful  practices.  It  created  a  Commission  of  five 
members  for  the  purpose,  amon^  others,  of  "preventing  unfair  meth- 
ods of  competition  in  commerce." 

In  the  words  of  the  Supreme  Court  in  the  Schechter  case,^  this 
was  "'an  expression  new  in  law."     And  as  the  court  said  further : 

Debate  apparently  convinced  the  sponsors  of  the  legislation  that  the  words 
"unfair  competition,"  in  the  light  of  their  meaning  at  common  law,  were  too  nar- 
i-ow.  We  have  said  that  the  substituted  phrase  has  a  broader  meaning,  that  it 
does  not  admit  of  precise  definition,  its  scoi)e  being  left  to  judicial  determina- 
tion as  controversies  arise. 

The  jurisdiction  thus  conferred  upon  the  Commission  is  by  lan- 
guage broad  enough  to  permit  of  flexibility  of  administration  while 
containing  adequate  legal  standards  for  the  ;^uidance  of  both  the 
Commission  and  the  courts. 

It  is  my  opinion  that  this  was  indeed  a  fortunate  approach  to  the 
problem  from  the  standpoint  of  good  administration.  The  Commis- 
sion was  designed  to  be  an  expert  body,  trained  and  experienced  in 
the  problems  of  business  relationships.  While  a  list  of  all  the  prac- 
tices considered  in  1914  to  be  detrimental  to  the  public  and  to  honest 
businessmen  might  have  been  attempted  and  the  results  incorporated 
in  the  form  of  prescriptions  in  a  statute,  no  one  could  foretell  what 
unfair  practices  might  in  the  future  be  devised,  or  what  practices,  then 
considered  unobjectionable,  might  under  new^  conditions  become  un- 
desirable. ... 

In  the  public  interest,  the  Commission  has  exercised  jurisdiction 
over  many  methods  and  practices  which  are  also  actionable  under  the 
common  law,  such  as  fraud  and  deceit,  boycott,  restraint  of  trade,  and 
monopoly.  In  addition,  its  jurisdiction  has  been  upheld  by  the  courts 
over  many  types  of  cases  which  could  not  be  reached  at  common  law. 
For  instance,  in  an  action  for  fraud  and  deceit,  reliance  on  the  false 
representation,  and  injury  flowing  from  such  reliance,  must  be  shown 
at  common  law.  The  Federal  Trade  Commission  may  proceed  against 
use  of  false  advertising  in  commerce  as  an  unfair  method  of  competi- 
tion without  proving  actual  deception  of  any  customer,  providing  the 
advertisement  is  characterized  by  what  the  Supreme  Court  has  called 
"an  inherent  capacity  and  tendency  to  deceive." 

But  the  principal  dissimilarity  between  the  common -law  action  and 
the  procedure  of  the  Federal  Trade  Commission  springs  from  the 
fact  that  the  Commission  acts  ex  parte  and  only  where  substantial 
public  interest  is  involved.  Private  controversies  between  competitors, 
where  a  private  remedy  at  law  is  available,  are  seldom  entertained  by 
the  Commission  and  then  only  where  substantial  public  interest  is 
involved.  And  even  in  such  a  case,  the  aggrieved  competitor  is  not 
a  party  to  the  proceeding. 

Restraints  of  trade  and  monopolistic  practices  which  at  common 
law  would  reach  the  courts  only  when  enforcement  was  sought  or 
when  someone  was  particularly  injured,  may  be  curbed  by  the 
Commission  through  a  proceeding  initiated  upon  its  own  motion 
solely  for  the  benefit  of  the  public. 

'  295  U.  S.  495,  55  Sup.  Ct.  837,  79  L.  ed.  1570  (1935). 
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The  Federal  Trade  Commission,  exercising  the  broad  jurisdiction 
granted  to  it  by  section  5  of  its  organic  act,  in  formal  cases  has  held 
numerous  practices  and  methods  of  competition  to  be  unfair  methods 
of  competition,  and,  in  the  large  majority  of  its  cases,  it  has  been 
sustained  by  the  courts.  Practices  and  methods  which  are  generally 
regarded  as  falling  within  the  prohibition  of  section  5  when  carried 
out  in  commerce  or  when  substantially  affecting  commerce,  include — 

(a)   Comination  or  conspiracy  to  fix  or  control  prices. 

(6)  Combination  or  conspiracy  between  competitors  to  hamper 
or  obstruct  business  of  rivals. 

(c)  Misbranding,  mislabeling,  or  misrepresenting  products  as 
to  composition,  origin,  quality,  or  source. 

(d)  False  and  misleading  advertising. 

(e)  Passing  off  one's  goods  as  those  of  another. 

(/)   Sale  of  products  by  means  of  lotter}^  or  chance  devices. 

(g)  Concerted  refusal  to  sell  or  refusal  to  buy  where  the  effect 
is  to  suppress  competition. 

(h)   Monopolization  of  trade  channels. 

(^)  Combination  and  conspiracy  to  obstruct  a  competitor's 
source  of  supply. 

(j)  White-listing,  black-listing,  or  other  forms  of  concerted 
boycotting. 

(k)   Commercial  bribery. 

(l)   Threats  of  litigation  not  in  good  faith. 

(m)  Disparagement  or  misrepresentation  concerning  a  com- 
petitor. 

(n)  Causing  breach  of  contract  between  competitor  and 
customers. 

(o)   Secret  control  of  a  supposed  competitor. 

(p)  Unfair  use  of  patent  rights. 

(q)   Full  line  forcing. 

WHEELER-LEA    AMENDMENTS   TO   THE  ACT 

An  important  opinion  of  the  Supreme  Court  of  the  United  States 
affecting  the  Commission's  jurisdiction  was  handed  down  in  the 
Federal  Trade  Commission  v.  Raladaon.^  The  Commission  had  pro- 
ceeded against  the  advertiser  of  a  patent  reducing  compound  for 
representing  it  to  be  safe  and  harmless.  It  was  found  that  the  medi- 
cine contained  desiccated  thyroid,  a  potentially  dangerous  drug. 
Appeal  was  taken  from  the  Commission's  cease  and  desist  order  to 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit.  That  court,  sitting 
in  Cincinnati,  reversed  .the  Commission's  order,  holding  that  the  only 
competitors  affected  by  the  practice  were  guilty  of  substantially 
similar  conduct.  The  Supreme  Court  upheld  reversal  of  the  Commis- 
sion's order,  stating  that  there  are  three  essential  jurisdictional 
elements  to  a  Commission  proceeding  against  "unfair  methods  of 
competition."  First,  a  method  must  be  unfair.  Second,  a  method 
must  injure  or  affect  actual  or  potential  competitors,  and  third,  there 
must  be  substantial  public  interest  in  the  prevention  of  the  method 
of  competition.  The  court  stated  that  it  doubted  that  the  Commission 
was  intended  to  "protect  one  knave  from  the  unfair  competition  of 

="283  IT.  S.  643,  51  Sup.  Ct.  587,  75  L.  ed.  1324  (1931). 
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another."  The  effect  of  this  decision  was  to  make  the  Commission's 
protection  of  the  consumer  merely  an  incident  to  the  protection  of 
honest  competitors,  likewise  injured  by  the  practices  of  unethical 
traders. 

This  was  considered  by  the  Commission  to  present  a  serious  defect 
in  its  act  and  recommendations  were  made  to  Congress  for  curative 
amendments.  As  early  as  1935,  bills  were  introduced  in  Congress  in 
response  to  these  recommendations  and  for  the  purpose  of  amending 
the  act.  In  March  1938  the  Wheeler-Lea  Act  was  passed  and  ap- 
proved, making  the  first  direct  amendments  to  the  Federal  Trade 
Commission  Act  since  its  original  passage  in  1914.  The  principal 
change  effected  by  the  Wheeler-Lea  Act  broadens  section  5  to  make 
unlawful  "unfair  or  deceptive  acts  or  practices"  as  well  as  "unfair 
methods  of  competition."  Under  the  new  language,  it  will  not  be 
necessary  for  the  Commission  to  allege  or  prove  injury  to  competition 
where  an  act  or  practice  in  commerce  can  be  shown  to  be  unfair  or  de- 
ceptive and  that  there  is  substantial  public  interest  in  its  prevention. 

Seven  entirely  new  sections  were  also  added  by  Congress  to  the  act 
and  five  of  these  implement  the  Commission  with  definite  and  specific 
power  over  the  dissemination  of  false  advertisements  regarding  food, 
drugs,  curative  devices,  and  cosmetics.  A  highly  interesting  section 
relating  to  advertising  of  the  products  directs  the  Commission  "in  de- 
termining whether  any  advertisement  is  misleading"  to  take  into  ac- 
count, among  other  things — 

not  only  representations  made  or  suggested  by  statement,  word,  design,  device, 
sound,  or  any  comlnnation  thereof,  but  also  the  extent  to  which  the  advertisement 
fails  to  reveal  facts  material  in  the  light  of  such  representations  or  material 
with  respect  to  consequences  which  may  result  from  the  use  of  the  commodity 
to  which  the  advertisement  relates  under  the  conditions  prescribed  in  said  ad- 
vertisement, or  under  such  conditions  as  are  customary  or  usual. 

The  Commission  is  given  additional  and  specific  jurisdiction  over 
advertising  of  food,  drugs,  curative  devices,  and  cosmetics  when  dis- 
seminated in  interstate  commerce  by  any  means ;  or  when  disseminated 
either  locally  or  in  commerce  where  it  is  intended  or  is  likely  to  induce 
a  purchase  in  interstate  commerce;  or  when  disseminated  by  United 
iStates  mails  irrespective  of  commerce. 

Another  new  section  empowers  the  Commission,  when  it  has  reason 
to  believe  that  a  party  is  engaged  in  or  is  about  to  engage  in  the  dis- 
semination of  any  false  advertisement  of  food,  drugs,  curative  de- 
vices, or  cosmetics,  in  violation  of  the  act,  to  seek  an  injunction  in  any 
district  court  of  the  United  States.  These  courts  are  directed,  upon 
proper  showing,  to  issue  a  temporary  injunction  or  restraining  order. 
About  1  month  ago,  the  first  injunction  under  this  new  section  was 
granted  in  the  Federal  district  court  in  Chicago,  restraining  the 
advertisement  of  a  reducing  compound  which  the  Commission  had 
reason  to  believe  was  dangerous  to  health.^ 

Another  new  section  makes  it  a  misdemeanor  to  violate  the  provi- 
sion forbidding  false  advertisement  of  food,  drugs,  curative  devices, 
or  cosmetics,  if  violation  is  with  intent  to  defraud  or  mislead  or  if 
the  suggested  or  customary  use  of  the  commodity  advertised  may  prove 
injurious  to  health.    When  the  Commission  has  reason  to  believe  the 

^  F.  T.  C.  V.  Harm  Ooron,  Trading  as  Isabella  Laboratories  and  the  Hartman  Chain  of 
Drugstores  (D.  C.  Ul.,  September  1938). 
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party  has  violated  tliis  section,  it  is  to  certify  the  facts  to  the  Attorney 
General.  A  party  may  be  punished  upon  conviction  by  a  fine  of  up 
to  $5,000  or  by  imprisonment  of  not  more  than  G  months.  Second 
offenders  run  the  risk  of  fines  up  to  $10,000  and  imprisonment  for  1 
year. 

Other  amendments  are  made  by  the  Wheeler-Lea  Act  to  procedural 
functions  of  the  Commission,  and  I  shall  discuss  these  as  I  go  along 
in  describing  to  you  the  method  by  which  cases  are  handled. 

COMMISSION  PRACrnCK 

With  relation  to  practice,  I  suppose  you  will  be  interested  in  know- 
ing just  who  may  appear  before  the  Commission.  Any  party  to  a  pro- 
ceeding may  appear  for  himself,  or  may  be  represented  by  an  attorney 
at  law  who  has  been  admitted  to  practice  before  the  Supreme  Court 
of  the  United  States,  or  the  highest  court  of  any  State  or  Territory 
or  of  the  District  of  Columbia. 

No  register  of  attorneys  is  maintained,  nor  is  formal  application  for 
admission  to  practice  required.  A  written  notice  of  appearance  on 
behalf  of  a  specific  party  in  the  particular  proceeding  should  be  sub- 
mitted by  attorneys  desiring  to  appear  before  the  Conmiission,  and 
such  notice  should  contain  a  statement  that  the  attorney  is  eligible 
under  the  rule.  Any  attorney  practicing  before  the  Commission,  or 
desiring  to  practice,  may  be  disbarred  or  suspended  for  good  cause 
shown,  but  only  after  he  has  been  afforded  an  opportunity  to  be  heard 
in  the  matter. 

Perhaps  the  clearest  exposition  of  practice  before  the  Federal  Trade 
Commission  can  be  obtained  from  a  description  of  the  actual  manner 
and  m*»thod  by  which  cases  are  handled. 

Bear  in  mind  that  the  Commission  is  not  required  to  wait  until  a 
method  of  competition  has  been  called  to  its  attention  by  some  injured 
competitor  or  member  of  the  public.  While  a  large  proportion  of  its 
cases  do  originate  through  such  informal  complaints,  investigations 
are  initiated  by  the  Commission  on  its  own  motion.  Where  the  Com- 
mission's attention  is  called  to  an  alleged  violation  of  one  of  the  laws 
committed  to  its  jurisdiction,  the  matter  may  be  handled  in  one  of 
several  ways.  If  the  evidence  of  violation  submitted  in  ai)plication  for 
complaint  is  fairly  clear,  the  matter  is  assigned  for  such  field  inves- 
tigation as  is  necessary  to  ascertain  the  facts  in  a  preliminary  way. 
This  usually  involves  interviewing  both  the  applicant  for  complaint 
and  the  party  complained  about.  In  this  connection  investigations 
conducted  by  the  Conuiiission  prior  to  formal  action  are  confidential, 
and  no  publicity  is  given  to  the  fact  that  such  an  investigation  has 
even  been  initiated  before  a  stipulation  is  accepted  from  or  a  formal 
complaint  is  served  upon  a  respondent.  The  Commission's  examining 
attorney  upon  completion  of  his  investigation  sunmiarizes  the  evi- 
dence in  a  report,  reviews  the  law,  and  recommends  the  action  he  con- 
siders appropriate  for  the  Commission.  The  record  is  then  reviewed 
by  the  Chief  Examiner  and,  if  in  his  opinion  no  further  investigation 
IS  necessary,  is  submitted  to  the  Commission  with  his  conclusions  and 
recommendations. 

The  Special  Board  of  Investigation  was  created  in  1929  as  a  sep- 
arate division  for  handling  false  and  misleading  advertising  matter 
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as  published  in  newspapers  and  in  niap^azines  and  as  broadcast  over  the 
radio.  In  19;}S  this  branch  of  the  Connuission  was  reor<>;anized  and 
its  name  clian<red  to  Radio  and  Periodical  Division.  Attorneys  for 
this  Division  review  advertisinjx  in  nearly  every  iua<2;a/ine  of  inter- 
state circulation,  current  issues  of  hundreds  of  newspapers,  and  ap- 
proximately a  million  ])a<res  per  yeai-  of  advertising;  continuity  broad- 
cast on  tile  radio.  Advertisin*!  matter  from  these  sources  which  is 
considered  by  the  Division  to  be  false  or  misleading  is  made  the  sub- 
ject of  preliminary  inquiry,  usually  by  correspondence.  It  is  possible 
in  this  way  to  contact  hundreds  of  advertisers  each  year.  The  pro- 
cedure of  the  Division  is  rather  informal,  and  advertisers  may  appear 
for  confei-ences  befoi'e  it  and  submit  evidence  to  explain  or  justify 
re|)resentations  which  on  their  face  appear  misleading. 

Stipulatioyi  procedure. — To  proceed  formally  by  issuing  complaints 
and  trying  all  cases  involving  unfair  ])ractices  would  require  a  greatly 
augmented  staff  and  much  larger  expenditures.  Since  most  business- 
men are  willing  on  notice  to  modify  or  abandon  unfair  practices,  the 
Commission  usually  affords  them  the  opportunity  of  executing  what 
is  known  as  a  stipulation.  These  stipulations  set  out  the  facts  and 
the  agreement  of  parties  executing  them  to  cease  and  desist  from  un- 
fair practices  in  the  future.  The  Commission's  policy  is  against  al- 
lowing any  respondent  to  stipulate  when  the  practice  involved  is 
tinged  with  fraud  or  where  there  is  a  restraint  of  trade  prejudicial 
to  the  public.  Stipulations  are  also  denied  parties  I'espondent  who 
cannot  give  satisfactory  assurance  to  the  Commission  that  the  stipula- 
tion will  be  adhered  to. 

Stipulations  are  negotiated  directly  with  advertisers  by  the  Radio 
and  Periodical  Division  in  matters  handled  by  it,  and  by  the  chief 
trial  examiner  in  other  cases. 

Complaint!^  and  anrnverfi. — In  the  event  a  proposed  respondent  re- 
jects the  privilege  of  stipulation  and  wnshes  to  contest  the  matter, 
where  the  stipulation  procedure  is  not  appropriate,  or  where  a  prior 
stipulation  has  been  violated,  the  Commission  issues  its  formal  com- 
plaint setting  out  the  facts  as  indicated  by  its  investigation  and  charg- 
ing the  respondent  with  a  violation  of  the  law. 

The  Commission's  Rules  of  Practice  provide  that  an  answer  shall 
be  filed  by  the  respondent  within  20  days  of  service  of  the  complaint. 
In  the  event  a  respondent  desires  to  admit  all  material  allegations 
he  ma}^  do  so  without  forfeiting  his  right  to  urge  that  the  facts  do  not 
constitute  a  violation  of  law. 

Hearings. — Where  no  answer  is  filed  or  where  the  answer  raises  any 
issue  of  fact,  the  matter  is  set  down  for  the  taking  of  testimony  before 
a  trial  examiner,  to  conduct  hearings  at  convenient  places  throughout 
the  country.  Hearings  before  trial  examiners  bear  much  resemblance 
to  ordinary  equity  procedure.  All  testimony  is  stenographically  re- 
ported and  witnesses  and  exhibits  ma}'  be  introduced  both  by  the  trial 
attorney  for  the  Commission  and  by  respondent's  attorney. 

I  suppose  that  you  will  be  ])articularly  interested  in  this  stage  of  the 
proceeding.  Much  has  been  said  recently  on  the  subject  of  applica- 
bility of  the  rules  of  evidence  to  such  hearings  before  administrative 
tribunals.  Several  foi-mal  ndes  have  been  adopted  by  the  (yonnnis- 
sion  relating  to  evidence  in  a  hearing  before  a  trial  examiner.  They 
are  contained  in  the  Commission's  Rules  of  Practice. 
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I  suppose  that  the  best  way  of  stating  the  Commission's  policy  with 
reference  to  the  rules  of  evidence  would  be  to  say  that  it  requires  as 
close  adherence  to  them  as  possible.  Of  course,  many  of  the  common 
law  rules  of  evidence  which  were  designed  to  protect  lay  juries  from 
irrelevant  material  are  not  applicable  to  a  Commission  which  is  de- 
signed to  be  expert  in  its  particular  field.  Both  the  trial  examiners  and 
the  Commissioners  have  a  special  and  expert  knowledge  of  the  ques- 
tions involved  in  these  cases  and  are  nuich  more  able  to  sift  the  wheat 
from  the  chaff.  Thus,  while  it  is  our  policy  to  preserve  all  the  essentials 
of  a  fair  hearing  no  slavish  adherence  to  the  rules  of  evidence  as 
such  is  required.  Then  too,  some  respondents  are  not  represented  by 
counsel,  and  requirements  of  technical  rules  would  place  them  under 
considerable  hardship. 

It  is  the  Commission's  practice  upon  seasonable  motion  and  proper 
showing  to  permit  appeals  to  the  Commission  from  rulings  of  the  trial 
examiners  on  admissibility  of  evidence  or  other  procedural  matters. 
Where  essential,  the  Commission  may  hold  a  hearing  on  such  appeals 
during  the  course  of  trial  of  the  case;  in  other  instances,  the  Commis- 
sion hears  the  appeal  at  the  time  of  final  argument  on  the  merits. 

Trial  exa7nl')ier''s  reports,  excejHions^  briefs^  and  arguments. — After 
evidence  has  been  presented  by  both  sides  to  the  proceeding,  the  trial 
examiner  who  has  heard  the  matter  prepares  a  report  setting  forth 
the  evidentiary  facts  elicited  in  the  hearing  together  with  his  conclu- 
sions of  fact  and  of  law  and  his  recommendation  as  to  action  to  be  taken 
by  the  Commission.  This  report  is  sent  with  the  entire  record  to  the 
Commission  and  a  copy  is  served  on  counsel  for  respondent  and  upon 
the  Commission's  trial  attorney.  Exceptions  may  be  taken  to  the  trial 
examiner's  report  by  either  attorney.  Briefs  are  then  in  order  to  be 
filed,  and  if  the  respondent  desires,  final  oral  argument  may  be  had 
before  the  Commission  sitting  en  banc. 

Commission's  decisions. — Following  this  the  Commission  makes  its 
final  decision  on  the  basis  of  the  entire  record  and  the  briefs  and  oral 
arguments.  This  decision  may  be  either  to  dismiss  the  complaint — 
sometimes  without  prejudice — or  it  may  be  to  issue  an  order  directing 
the  respondent  to  cease  and  desist  from  such  of  its  practices  as  are 
found  to  violate  the  law.  In  the  event  the  Commission  decides  to  issue 
an  order  to  cease  and  desist  it  prepares  and  publishes,  along  with  its 
order,  its  findings  as  to  the  facts,  setting  out  the  facts  as  found  by  the 
Commission  from  the  public  record. 

Right  at  this  point  I  should  like  to  call  your  attention  to  the  fact 
that  these  findings  are  made  on  the  basis  of  the  public  record.  Before 
a  complaint  is  issued  a  record  is  built  up  consisting  of  interview  re- 
ports and  exhibits  secured  in  a  preliminary  investigation.  This  pre- 
liminary record  is  confidential  and  never  published.  Facts  relied 
upon  by  the  Commission  in  issuing  its  complaint,  and  which  are  con- 
tained in  the  preliminary  record,  may  not  be  relied  upon  in  preparing 
findings  of  fact  unless  they  have  also  been  established  in  the  public 
record.  And  to  protect  parties  investigated  by  the  Commission  from 
indiscriminate  use  of  information  gained  in  preliminary  investigation 
criminal  penalties  are  provided  for  unauthorized  disclosure  of  such 
information  by  Commission  employees. 
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JUDICIAL  REVIEW  AMD  ENFORCEMENT  OF  ORDERS 

Under  the  Federal  Trade  Commission  Act  before  its  recent  amend- 
ment, a  Commission  order  could  reach  the  courts  in  one  of  two  ways: 
I'he  respondent  had  a  right  to  petition  any  of  the  circuit  courts  of 
appeal  of  the  United  States  for  review  of  the  Commission's  order,  and 
the  court  was  empowered  to  affirm,  set  aside,  or  modify  the  order  of  the 
Commission,  the  Commission's  findings  as  to  the  facts,  if  supported  by 
testimony,  to  be  conclusive  on  the  court. 

In  the  event  a  respondent  did  not  file  an  appeal  and  continued  to 
engage  in  the  practice  in  violation  of  the  order,  the  Commission's 
only  method  of  enforcement  was  to  apply  to  one  of  the  United  States 
circuit  courts  of  appeals  for  a  decree  affirming  the  order  and  direct- 
ing compliance  therewith.  The  court  in  such  a  proceeding,  of  couree, 
had  the  power  to  modify  or  set  aside  the  Commission's  order,  but  if 
it  affirmed  it  and  directed  compliance,  any  subsequent  violation  was 
punishable  as  for  contempt  of  court. 

The  Wheeler-Lea  amendments  to  the  Federal  Trade  Commission 
Act  provided  a  time  limit  upon  appeals  and  an  important  additional 
enforcement  procedure.  In  the  event  no  appeal  is  made  to  the  United 
States  Circuit  Court  of  Appeals  within  60  days  a  cease-and-desist 
order  becomes  final  automatically.  Each  subsequent  violation  of  an 
order  which  has  become  final  either  through  affirmance  or  failure  to 
appeal  within  (50  days  subjects  a  respondent  to  a  civil  penalty  of  not 
more  than  $5,000.  recoA'erable  in  any  of  the  district  courts  of  the 
United  States  upon  applicati(^»n  of  the  Attorney  General.  In  the 
event  of  an  appeal  within  the  60-day  period,  the  court  may  review, 
modify,  set  aside  or  affirm  the  Commission's  orders,  and  the  Commis- 
sion, no  doubt,  ma}^  still  seek  enforcement  through  the  contempt 
process  of  a  United  States  Circuit  Court  of  Appeals  whose  decree 
directing  compliance  Avith  a  Commission  order  is  violated. 

TRADE    PRACTICE    CONFERENCES 

One  of  the  most  important  functions  of  the  Commission  is  accom- 
plished through  its  trade  practice  conferences. 

An  ideal  visualized  by  President  Wilson  in  the  creation  of  the  Fed- 
eral Trade  Conmiission  was  that  it  was — 

a  means  of  inquiry  and  of  accommodation  in  the  field  of  commerce  wliicti  ought 
to  both  coordinate  the  enterprises  of  our  traders  and  manufacturers  and  to 
remove  the  barriers  of  misunderstanding  and  of  a  too  technical  interpretation 
of  the  law — 

and  he  stated  that  the  Commission  had  been  created  with — 

powers  of  guidance  and  accommodation  which  have  relieved  businessmen  of 
unfounded  fears  and  set  them  upon  the  road  of  helpful  and  confident  enterprise. 

It  is  through  its  trade  practice  conference  procedure  that  the  Com- 
mission is  able  to  furnish  to  business  and  industrial  groups  the  "guid- 
ance and  accommodation"  which  President  Wilson  had  in  mind. 

Any  industry  or  important  group  within  an  industry  may  have  a 
trade  practice  conference  if  it  appears  to  the  Commission  that  it  is 
desired  by  a  substantial  majority  of  members  of  the  industry,  and  that 
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there  are  prevalent  in  the  indnstry  practices  which  are  prejudicial  to 
the  best  interests  of  the  industry  as  a  whole  and  inimical  to  the  public. 
Due  and  proper  notice  is  given  so  that  every  member  of  an  industry 
may  have  opportunity  to  be  present  and  participate  in  such  a  con- 
ference. 

It  is  obvious  that  all  industry  cannot  be  poured  into  one  mold. 
Hence,  the  members  of  an  industry,  with  the  aid  and  counsel  of  the 
Commission's  staff,  consider  their  peculiar  problems,  and  such  trade 
practice  rules  as  fit  the  need  of  the  industry  are  formulated.  If  within 
the  law  and  otherwise  acceptable,  they  are  approved  and  promulgated 
by  the  Commission. 

There  are  many  advantages  in  the  trade  practice  conference  pro- 
cedure and  trade  practice  rules.  For  one  thing,  the  Commission's 
jurisdiction  under  section  5  is  contained  in  a  broad  grant  which  has 
been  interpreted  by  the  Commission  and  the  courts  to  apply  to  a 
variety  of  situations.  The  ordinary  businessman,  and  for  that  matter 
the  practitioner  at  the  bar.  has  no  way  of  determining  the  extent  to 
which  the  Commission's  jurisdiction  affects  a  particular  industry, 
without  research  into  Commission  and  court  decisions.  Group  I 
rules  codify  and  clarify  the  requirements  of  the  broad  language  of 
section  5,  and  in  such  a  way  as  to  make  them  specifically  applicable  to 
a  particular  industry.  Thus,  for  instance,  in  the  trade  practice  rules 
for  the  rayon  industry,  provisions  are  contained  requiring,  to  avoid 
deception  of  the  ])ublic.  positive  identification  of  the  different  fibers 
in  textiles  and  making  it  cleai-  that  an  advertiser  of  mixed  goods  must, 
in  describing  such  textiles,  name  the  constituent  fibers  in  the  order 
of  their  predominance  by  weight,  i.  e.,  rayon,  silk,  and  cotton,  for  a 
product  containing  50  percent  raj'on,  30  percent  silk,  and  20  percent 
cotton. 

The  fact  that  the  trade  practice  conference  procedure  permits  of 
wholesale  and  simultaneous  abandonment  of  unfair  practices  is  one 
of  its  greatest  advantages.  Often  the  Commission  will  find  on  in- 
vestigating an  unfair  practice  engaged  in  by  a  single  concern  that  a 
number  of  its  competitors  are  likewise  engaged.  Usually  in  such 
situations  offenders  are  only  too  glad  to  abandon  the  ])ractice  if  some 
assurance  can  be  given  that  competitors  will  also  be  bound  to  cease ; 
thus,  if  the  Commission  institutes  formal  proceedings  against  one 
concern  engaged  in  an  unfair  practice,  others  so  engaged  may  derive  a 
competitive  advantage  unless  proceedings  can  be  instituted  against 
them  at  the  same  time.  When  a  trade  practice  conference  is  held  in 
such  an  industry,  all  those  engaged  in  unfair  ]H'actices  may  voluntarily 
abandon  them  at  the  same  time  and  without  the  necessity  of  numerous 
forma]  cases. 

In  so-called  group  II  rules,  the  Commission  receives  and  publishes 
expressions  of  industrj^  policy  encouraging  even  more  ethical  practices 
than  the  law  requires.  While  violation  of  group  II  rules  is  not  ordi- 
narily an  infraction  of  the  law,  the  fact  that  a  substantial  majority 
of  members  of  an  industry  or  business  sit  down  together  and  agree 
among  themselves  to  adopt  such  a  policy  has  a  moral  weight  almost 
as  forceful  as  that  of  the  law  itself.  A  typical  group  II  rule  is  that 
adopted  in  the  trade  practice  rules  for  the  rayon  industry,  which 
sets  out  that  it  is  considered  a  desirable  practice  for  sellers  to  give 
consumers  information  in  advertising  and  labels  on  the  best  method 
of  cleansing,  caring  for,  and  using  the  particular  fabric. 
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GENERAL  AND  SPECIAL  INVESTIGATIONS 

Certain  other  important  powers  are  granted  to  the  Commission  in 
section  6  and  7  of  the  act.  Under  section  6  (a)  the  Commission  is 
granted  poAver  to  gatlier  and  coni])ile  information  concerning,  and 
to  investigate  from  time  to  time  the  organization,  business,  conduct, 
practices,  and  management  of  any  corporation  engaged  in  commerce, 
excepting  banks  and  common  carriers  subject  to  the  act  to  regulate 
connnerce  and  its  relation  to  other  corporations  and  to  individuals, 
conduct  of  business  in  accordance  with  the  law.  It  is  also  em- 
])ower  the  Commission  to  require  annual  or  special  reports  from  any 
corporations  engaged  in  commerce;  and,  upon  the  direction  of  the 
President  or  of  either  House  of  Congress,  to  investigate  and  report 
the  facts  relating  to  au}^  alleged  violation  of  the  antitrust  acts  by 
any  corporation.  It  is  also  em])owered,  upon  application  of  the 
Attorne}'  General,  or  upon  its  own  initiative,  to  investigate  the  manner 
in  which  any  final  decree  against  any  defendant  corporation  in  a  suit 
brought  by  the  United  States  to  prevent  and  restrain  a  violation  of  the 
antitrust  acts,  is  carried  out.  The  Commission  may  also,  upon  the 
application  of  the  Attorney  General,  investigate  and  make  recom- 
mendations for  the  readjustment  or  reorganization  of  any  corpora- 
tion alleged  to  be  violating  the  antitrust  acts,  in  order  that  the  cor- 
])oration  riiay  thereafter  maintain  its  organization,  management,  and 
conduct  of  business  in  accordance  with  the  law.  It  is  alsp  em- 
powered to  investigate  from  time  to  time  foreign  trade  and  to  make 
such  reports  to  Congress  as  it  deems  advisable. 

Section  7  of  the  act  provides  that  when  a  suit  in  equity  is  brought 
by  or  under  the  direction  of  the  Attorney  General  as  ])rovided  in  the 
antitrust  acts,  the  court  nia}'^,  if  it  is  of  the  opinion  that  the  com- 
plainant is  entitled  to  relief  at  the  conclusion  of  the  testimony,  refer 
the  suit  to  the  CommissKm  as  a  master  in  chanceiy,  to  report  an  ap- 
pro])riate  form  of  decree. 

lender  the  general  i)ower  to  investigate,  the  Connnission  has  com- 
pleted a  number  of  broad  and  general  economic  surveys  of  great 
importance.  Probably  its  largest  job  in  this  respect  was  the  investi- 
gation into  the  public  utility  field,  which  contributed  in  no  small 
measure  to  the  passage  of  the  Public  Utility  Act  of  1935,  and  resulted 
in  the  reduction  of  many  utilit}^  rates  in  the  various  States. 

NATURE  OF  COMMISSION'S  POWERS  AND  FUNCTIONS 

A  very  clear  and  concise  statement  from  a  legal  viewpoint,  of  the 
nature  of  the  Connnission's  functions,  is  contained  in  Rathh'U'n  v. 
United  States^^  where  the  court  said  : 

The  Federal  Trade  Commission  is  an  administrative  body  created  by  Congress 
to  carry  into  effect  legislative  policies  embodied  in  the  statute  in  accordance 
with  the  legislative  standard  tlierein  prescribed,  and  to  perform  other  specified 
duties  as  a  legislative  or  as  a  judicial  aid.  Such  a  body  cannot  in  any  proper 
sense  be  characterized  as  an  arm  or  an  eye  of  the  executive.  Its  duties  are 
performed  without  executive  leave  and,  in  the  contemplation  of  the  statute, 
must  be  free  from  executive  control.  In  administering  the  provisions  of  the 
statute  in  respect  of  'unfair  methods  of  competition' — that  is  to  say  in  filling 
in  and  administering  tlie  details  embodied  by  that  general  standard — the  com- 
mission acts  in  part  quasi-legislatively  and  in  part  quasi  judicially.     In  making 

*  2i>5  U.  S.  602,  55  Sup.  Ct.  869,  79  L.  ed.  1611  (1935). 
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investigations  and  reports  thereon  for  the  information  of  Congress  nnder  §  6,  in 
aid  of  the  legislative  power,  it  acts  as  a  legislative  agency.  Under  §  7,  which 
authorizes  the  commission  to  act  as  a  master  in  chancery  under  rules  prescribed 
by  the  court,  it  acts  as  an  agency  of  the  judiciary.  To  the  extent  that  it 
exercises  any  executive  function — as  distinguished  from  executive  power  in  the 
constitutional  sense — it  does  so  in  the  discharge  and  effectuation  of  its  quasi- 
legislative  or  quasi-judicial  powers,  or  as  an  agency  of  the  legislative  or 
judicial  departments  of  the  government. 

It  is  perhaps  this  mixture  of  the  types  of  functions  described  by 
the  Court  in  the  Rathbun  case  tliat  has  most  perplexed  members  of 
the  bar  confronted  with  problems  of  practice  before  administrative 
agencies.  The  mixture  of  functions  in  the  Federal  Trade  Commis- 
sion was  not  created  inadvisedly.  On  the  contrary,  it  was  considered 
necessary  by  the  Congress  in  order  to  allow  the  Commission  to  reach 
effectively  the  objectives  of  the  basic  legislation  and  the  problems 
toward  the  solution  of  which  the  antitrust  laws  are  directed.  As 
you  who  are  familiar  with  the  legislative  history  of  the  antitrust 
laws  will  recognize,  various  different  approaches  to  the  solution  of 
the  problem  were  suggested.  The  Bureau  of  Corporations,  for  in- 
stance, which  was  the  Commission's  immediate  predecessor,  was  estab- 
lished in  1903  with  the  power  to  gather,  compile,  and  publish  reports 
concerning  business  practices,  on  the  theory  that  adequate  publicity 
would  so  activate  public  opinion  as  to  make  it  expedient  for  those  en- 
gaged in  undesirable  practices  to  abondon  them.  Aaiother  approach 
is  expressed  in  the  Sherman  Act,  which  places  largely  in  the  courts 
the  power  of  preventing  combinations  and  monopolies  in  restraint 
of  trade.  Still  another  approach  is  expressed  in  the  Clayton  Act 
which  proscribes  certain  specified  and  enumerated  practices.  The 
Federal  Trade  Commission  as  finally  constituted  embodied  some- 
thing of  all  these  approaches  but  with  the  addition  of  the  power 
to  implement  a  broad  standard  by  rule,  regulation,  or  order,  either 
generally  or  in  specific  cases,  and  to  act  as  an  arm  of  the  Congress 
in  defining  and  proscribing  unfair  methods  of  competition  which 
might  not  be  specifically  covered  by  the  other  legislation. 

CONCLUSION 

Bearing  in  mind  these  broad  objectives,  I  am  sure  you  will  see  that 
what  might  appear  to  be  a  departure  from  the  traditional  constitu- 
tional division  of  powers  between  strictly  legislative,  judicial,  and 
executive  agencies  was  both  necessarj^  and  desirable. 

Criticism  has  at  times  been  advanced  to  the  combination  in  ad- 
ministrative agencies  of  the  functions  of  "judge,  jury,  and  prose- 
cutor." Specifically  this  charge  was  made  against  the  Federal  Trade 
Commission  in  some  of  the  earlier  literature. 

However,  the  analogy  of  "judge,  jury,  and  prosecutor"  applied  to 
procedure  before  the  Commission  is  not  apt.  The  Commission  has  no 
power  to  punish  or.  inflict  penalties.  If  penalties  or  punishment  are 
exacted  from  a  party  to  a  Commission  proceeding,  it  must  be  by  a 
a,  court  of  law  in  the  usual  manner.  Nor  has  the  Commission  any 
power  to  enforce  its  orders — this  must  be  effected  through  a  court  of 
law.  Nor  can  the  Commission  issue  any  cease-and-desist  order  which 
is  not  subject  to  review  in  a  court  of  law  as  provided  in  the  statute. 
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The  power  of  the  Commission  to  initiate  proceedings  on  its  own 
motion  is  highly  important  to  the  objectives  of  the  act.  In  fact,  this 
power  represents  one  of  the  principal  departures  from  the  common  law 
method  of  dealing  with  the  situations  which  are  within  the  Commis- 
sion's jurisdiction.  This  was  recognized  by  the  Congress  at  the  time 
and  has  been  referred  to  since  passage  of  the  act  by  the  courts  as  one 
of  the  impelling  reasons  for  the  legislation.  Under  the  common-law 
doctrines  of  unfair  competition,  fraud  and  deceit,  restraint  of  trade 
and  monopoly,  the  courts  could  only  act  when  a  justiciable  controversy 
w^as  presented  to  them  by  a  party  having  sufficient  interest  to  maintain 
a  suit.  Thus  a  voluntary  agreement  among  manufacturers  to  fix  prices 
might  never  reach  the  courts  unless  one  of  the  parties  to  the  agree- 
ment brought  suit,  either  to  enforce  the  agreement  against  one  who 
had  breached  it  or  because  of  special  injury  from  its  operation.  And 
the  public,  which  might  be  most  seriously  injured  by  such  an  agree- 
ment, would  have  no  protection  unless  one  or  more  of  the  chief  bene- 
ficiaries of  the  agreement  brought  it  to  court. 

A  more  specific  illustration  of  the  advantage  in  having  an  agency 
with  the  power  to  institute  a  case  involving  unfair  competition  on 
the  basis  of  the  public  interest  is  contained  in  American  Washboard 
Company  v.  Saginata  Manufacturing  Company.^  The  American 
Washboard  Co.,  a  manufacturer  of  genuine  aluminum-faced  boards, 
brought  suit  to  restrain  use  by  a  competitor  of  the  word  "aluminum" 
on  a  washboard  which  did  not  contain  any  of  that  metal.  Judges 
Taft,  Lurton,  and  Day,  each  of  whom  later  served  upon  the  Supreme 
Court  of  the  United  States,  held  that  the  facts  as  shown  did  not  en- 
title the  complainant  to  relief.  In  the  course  of  his  opinion.  Judge 
Day  said : 

Can  it  be  that  a  dealer  who  should  make  such  articles  only  of  pure  wool  could 
invoke  the  equitable  jurisdiction  of  the  courts  to  suppress  the  trade  and  business 
of  all  persons  whose  goods  may  deceive  the  public?  We  find  no  such  authority  in 
the  books,  and  are  clear  in  the  opinion  that,  if  the  doctrine  is  to  be  thus  extended, 
and  all  persons  compelled  to  deal  solely  in  goods  which  are  exactly  what  they 
are  represented  to  be,  the  remedy  m'ust  come  from  the  legislature,  and  not  from 
the  courts. 

In  commenting  upon  the  decision  in  the  Washboard  case,  the  court 
in  Royal  Baking  Powder  Go.  v.  Federal  Trade  Commission  ^  stated : 

The  above  case  illustrates  one  of  the  reasons  which  led  Congress  to  enact  the 
statute  creating  the  Federal  Trade  Commission  and  making  unfair  methods  of 
competition  unlawful  and  empowering  the  Commission  to  put  an  end  to  them. 
By  that  statute  the  identical  situation  which  the  court  in  the  above  case  said 
it' was  beyond  its  power  to  suppress  has  been  brought  within  the  jurisdiction 
of  the  Federal  Trade  Commission — created  to  redress  unfair  methods  of  compe- 
tition. Before  the  enactment  of  the  Federal  Trade  Commission  Act  the  courts 
appear  to  have  had  jurisdiction  of  an  action  for  unfair  competition  only  when 
a  proi^erty  right  of  the  complainant  had  been  invaded.  But  the  Federal  Trade 
Commission  Act  gave  authority  to  the  Commission  itself  when  it  had  reason 
to  believe  that  any  person,  partnership,  or  corporation  was  using  any  unfair 
method  of  competition  in  commerce,  if  it  appeared  to  it  that  a  proceeding  by  it 
in  respect  thereof  "would  be  to  the  interest  of  the  public,"  to  bring  such  offending 
party  before  it  to  answer  to  its  complaint  and  after  a  hearing  could,  upon  good 
cause  shown,  require  it  to  cease  and  desist  from  its  unlawful  methods. 

«  103  Fed.  281  (C.  C.  A.  6th,  1900). 
«  281  Fed.  744  (C.  C.  A.  2d.,  1922). 
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And  in  Artnsfrong  Cork  Company  v.  Ringw<dt  Linoleum,  WorJ,-i^^ 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  in  an  action  by 
a  manufacturer  of  linoleum  to  restrain  misrepresentation  by  a  com- 
petitor, specifically  suggested,  in  view  of  the  Washboard  case,  that 
this  type  of  action  would  probably  be  one  for  the  jurisdiction  of  a 
body  such  as  the  Federal  Trade  Commission.  It  practically  invited 
the  complainant  to  call  the  Commisison's  attention  to  the  practice. 
This  suggestion  of  the  court  was  followed,  and  through  a  cease  and 
desist  order  of  the  Commisison  the  misrepresentation  was  ended. 

As  indicated  in  these  decisions,  the  Commisison's  right  to  initiate 
proceedings  on  its  own  motion  is  very  important.  It  has  never  been 
questioned  by  the  courts,  and  on  the  contrary  it  has  been  referred  to 
in  judicial  opinion  as  an  improvement  over  the  commcm  law. 

While  the  Commisison  exercises  certain  functions  which  are  quasi- 
judicial,  and  some  which  are  similar  to  a  prosecution  at  law,  they  are 
but  parts  of  a  general  machinery  designated  as  a  whole  to  protect 
commerce  and  the  ])ublic,  and  to  prevent  rather  than  to  punish  unfair 
pi-actices.  As  President  Roosevelt  said  in  10-37  on  the  occasion  of  his 
laying  the  cornerstone  of  the  Commission's  building — 

The  vision  of  Woodrow  Wilson  has  been  vindicated  again.  When  that  fjir- 
seeing  statesman  iisl<ed  Congress  in  .Tanuary  1914  to  create  the  Federal  Trade 
Commission  he  saw  in  the  realm  of  trade  and  commerce  a  lield  in  which  prevention 
was  indeed  better  than  pnnjshment. 

Prevention  of  unfair  business  practices  is  generally  better  than  puni.shment 
administered  after  the  fact  of  infringements  costly  to  the  consuming  public  and 
to  honest  competitors. 

Mr.  Davis.  When  I  get  my  statement  back  and  catch  up  with  what 
we  have  said  and  what  we  have  not,  I  understand  that  I  have  the 
priA'ilege  of  making  an  extension. 

I  might  want  to  do  that  in  some  particulars,  although  not  very 
much. 

Mr.  Sadowski.  That  has  been  granted  you. 

Mr.  Davis.  While  the  Commisison  naturally  has  a  good  many 
"brickbats"  throAvn  at  it,  such  as  those  at  these  hearings,  yet  it  receives 
a  great  many  m(n'e  bouquets.  Under  the  permisison  granted,  I  am 
herewith  presenting  for  insertion  in  the  record  a  very  few^  of  the  hun- 
dreds of  bouquets : 

Extension  of  remarks  of  Hoii.  Han\y  S.  Truman  on  the  Federal 
Trade  Commission,  a  recapitulation  of  the  Wheeler-Lea  amendment 
to  the  Federal  Trade  Commission  Act,  in  the  Senate  of  the  United 
States,  June  2,  1988. 

Letter  from  Mr.  Frederick  D.  Ferris. 

Letter  from  Mr.  Edward  Taylor. 

Editorial  in  Advertising  and  Selling,  March  1940. 

Article  by  the  Institute  of  Consumer  Facts  of  the  Pacific  Advertis- 
ing Association,  in  cooperation  with  the  American  Association  of 
Advertising  Agencies. 

Article  in  New  York  Post  quoting  and  commenting  upon  an  address 
by  Paul  G.  Hoffman,  president  of  the  Studebaker  Corp. 

Editorial  from  The  Bedding  Manufacturer. 

(The  matter  referred  to  is  as  follows :) 


'  240  Fed.  1022  (C.  C.  A.  3d.,  1917), 
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[Congressional  Record  Appendix,  75th  Cong.,  3d  sess.,  vol.  83,  pt.  H,  p.  2322] 

THE  FEDERAL  TRADE  COMMISSION 

Extension  of  Remarks  of  Hon.  H.vrry  S.  Truman,  of  Missouri,  in  the  Senate 
OP  THE  United  States,  Thursday,  June  2;  (Legislative  Day  of  Weii>nesda.y, 
APRIL  20),  1938 

A  BECAPITULATION  OF  THE  WHEELER-LEA  AMENDMENT  TO  THE  FEDERAL  TRADE  ACT 

Mr.  Truman.  Mr.  Pi-esident,  I  ask  unanimous  consent  to  have  inserted  in  the 
appendix  to  the  Record  a  recapitulation  of  the  Wheeler-Lea  amendment  to  the 
I'ederal  Trade  Act,  and  some  of  the  orders  of  the  Federal  Trade  Commission  and 
their  effect  on  the  public  welfare,  and  also  some  of  the  functions  of  the  Com- 
mission under  the  Clayton  Act. 

There  being  no  objection,  the  statement  was  ordered  to  be  printed  in  the  Record, 
as  follows : 

"The  Federal  Trade  Commission  Act,  passed  nearly  a  quarter  of  a  century  ago, 
had  not  been  amended  until  the  present  session  of  Congress.  Congress  passed, 
and  on  March  21,  last,  the  President  approved,  certain  amendments  embodied  in 
what  is  generally  known  as  the  Wheeler-Lea  Act,  designed,  in  the  interest  of  the 
using  and  consuming  public,  to  relieve  the  Commission  from  the  expenditure  of 
time  and  money  necessary  to  prove  competition,  where  it  appears  that  unfair  or 
deceptive  acts  or  practices  have  been  engaged  in.  Other  provisions  of  the  amend- 
ing act  definitely  determine  when  the  Commission's  orders  to  cease  and  desist 
become  final  and  establish  penalties  for  their  violation  thereafter.  To  better 
protect  the  public,  more  severe  penalties  are  provided  for  the  false  advertising  of 
those  commodities,  the  use  of  which  may  be  injurious  to  health. 

"Enforcing  the  pi'ovisions  of  the  Federal  Trade  Commission  Act  is  only  one 
of  the  functions  of  the  Commission.  It  has  jurisdiction  also  over  certain  sections 
of  the  Clayton  Antitrust  Act,  including  an  amendment  to  section  2  of  that  act, 
generally  referred  to  as  the  Robinson-Patman  Antipriee  Discrimination  Act;  it 
administers  the  Webb-Pomerene  Export  Trade  Act,  and  is  empowered  to  make 
investigations  at  the  request  of  the  President,  the  Congress,  the  Attorney  General, 
or  upon  its  own  initiative. 

"The  Robinson-Patman  Act,  generally  speaking,  is  directed  toward  the  prohibi- 
tion of  unjustified  price  discriminations  which  tend  to  injure  competition  or 
promote  monopoly  and  the  elimination  of  certain  unfair  trade  practices,  involving 
price  discriminations,  which  wex'e  considered  by  Congress  to  be  iidierently  injui'i- 
ous  to  competition.  Since  the  effective  date  of  the  act,  June  19,  l".t36,  the  Com- 
mission has  conducted  approximately  HOO  investigations  under  this  act  and  ha.s 
issued  43  formal  complaints  and  entered  16  orders  to  cease  and  desist.  In  most 
of  the  cases  investigated  the  members  of  the  industries  concerned  voluntarily 
changed  their  methods  of  doing  business  so  as  to  conform  to  the  provisions  of  this 
law,  making  unnecessary  any  further  proceedings  by  the  Commission.  Four 
proceedings  which  had  gone  to  complaint  were  dismissed  after  hearing. 

"Respondents  in  three  cases  have  appealed  from  Commission  orders  directing 
them  to  cease  and  desist  from  violation  of  the  brokerage  section  of  the  act.  In 
the  only  one  of  these  proceedings  in  which  court  action  has,  as  yet,  been  taken, 
the  Commission's  order  to  cease  and  desist  was,  on  May  2,  1938,  affirmed  by  the 
UniteQ  States  Circuit  Court  of  Appeals  for  the  Second  Circuit  in  New  York. 

"A  total  of  308  complaints,  covering  all  types  of  cases,  was  issued  by  the  Com- 
mission during  the  year  beginning  June  1,  1987.  In  the  same  period,  the  Commis- 
sion entered  256  orders  to  cease  and  desist,  and  568  cases  were  settled  by  stipula- 
tion. The  stipulation  method  of  disposing  of  a  case  affords  the  respondent  the 
privilege  of  signing  a  statement  of  fact  and  an  agreement  to  discontinue  the 
unfair  methods  of  conqietition  alleged. 

"Since  March  4,  1933,  the  Commission's  orders  to  cease  and  desist  have  been 
affirmed  in  the  several  circuit  courts  of  appeals  of  the  United  States  in  M  of  57 
cases.  The  three  adverse  decisions  were  subsequently  set  aside  by  the  Supreme 
Court,  and  the  Supreme  Court,  in  the  only  case  in  which  it  has  set  aside  an  order 
to  cease  and  desist  of  the  Commission  during  the  past  7  years  did  so  by  a  5  to  4 
decision,  which  reversed  a  prior  favorable  decision  by  the  circuit  court  of  appeals. 

"In  its  two  most  recent  cases  before  the  Supreme  Court,  decided  at  the  present 
term,  the  Commission's  action  has  been  approved.  In  the  Standard  Education 
Society  case  the  Court  unanimou.sly  affirmed  the  Commission's  order  directed 
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against  the  misleading  advertising  of  reference  books;  while  in  the  Goodyear 
Tire  &  Rubber  case,  involving  price  discrimination  among  purchasers  of  tires,  the 
Supreme  Court  reversed  a  prior  decision  by  the  circuit  court  of  appeals  holding 
the  controversy  between  the  Commission  and  the  company  to  be  moot,  and  has 
remanded  the  case  for  determination  on  the  merits. 

"During  the  past  2  years  the  Commission  has  issued  a  number  of  cease-and- 
desist  orders  in  cases  directed  against  price  fixing  and  other  combinations  in 
restraint  of  trade.  Important  cases  included  in  proceedings  of  this  character 
have  involved  the  following  commodities :  Building  materials  and  builders'  sup- 
plies, butter  tubs,  canned  and  dried  foods,  clothing,  electrical  equipment,  furniture, 
groceries,  rayon  yarn,  rice,  school  supplies,  surgical  instruments,  and  tin  plate. 

"ImiKirtant  cases  of  the  same  character  now  in  course  of  trial  before  the  Com- 
mission involve  automobile  parts  and  accessories,  cement,  optical  goods,  steel 
office  furniture  and  equipment,  and  wooden  containers  for  fruits  and  vegetables. 

"In  December  1937  trial  of  a  highly  important  case,  involving  the  validity  of 
the  so-called  multiple  basing  point  system,  was  begun.  It  is  a  proceeding  against 
approximately  75  manufacturers  of  cement,  charged  with  entering  into  an  unlaw- 
ful combination  to  eliminate  price  competition,  resulting  in  increased  prices  for 
cement.     Testimony  is  still  being  talien  in  this  case. 

"The  Commission  conducts  ti-ade-practice  conferences,  in  which  industries  or 
trade  groups  are  afforded  opportunity  for  voluntary  participation  in  the  estab- 
lishment, subject  to  the  Commission's  approval,  or  trade-practice  rules  for  the 
elimination  or  prevention  of  unfair  methods  of  competition  and  other  illegal 
practices  or  trade  abuses. 

"Trade-practice  rules  for  the  following  industries  have  been  promulgated  by 
the  Commission  since  June  1,  1937 :  Concrete  burial  vault  manufacturers,  house 
dress  and  wash  frock  manufacturing  industry,  popular,  priced  dress  manufac- 
turers, toilet  brush  manufacturers,  metal-clad  door  manufacturing  industry, 
rayon   industry,   wholesale  jewelers,   and   carbon-dioxide   manufacturers. 

"Rules  have  been  proposed,  and  are  now  before  the  Commission  for  considera- 
tion, for  the  following  industries :  Radio  receiving  set  manufacturers,  i)erfume 
and  cosmetic  manufacturers,  wood-cased  lead  pencil  manufacturers,  tomato  paste 
manufacturers,  oleomargarine  manufacturers,  macaroni  manufacturers,  fvu-  in- 
dustry, silk,  wool,  hosiery,  ribbon,  and  linen  industries,  wholesale  stationery 
industry,  paint  and  varnish  brush  manufacturers,  automobile  industry,  infants' 
and  children's  knitted  outerwear  industry,  baby  chick  industry,  inoculant  indus- 
try, and  putty  manufacturing  industry.  Trade  practice  conferences  for  a  number 
of  other  industries  are  also  under  consideration. 

"More  than  lOU  general  investigations  have  been  made  by  the  Commission, 
most  of  which  were  under  resolutions  of  Congress  or  at  the  request  of  the 
Pi-esident. 

"The  Commission's  final  report  of  its  investigation  of  agricultural  income  and 
also  its  report  on  grapes,  fresh  fruits,  and  vegetables,  and  the  first  part  of  its 
rejwrt  on  its  farm  implements  and  machinery  inquiry  were  submittetl  to  the 
Congress  during  the  present  fiscal  year. 

"On  May  1,  1938,  acting  under  a  congressional  resolution,  the  Commission  liegan 
an  investigation  of  the  automobile  industry.  This  inquiry  will  cover  policies 
employed  by  manufacturers  in  distributing  motor  vehicles,  accessories,  and  parts, 
and  the  policies  of  dealers  in  selling  motor  vehicles  at  retail,  to  the  extent  that 
such  policies  affect  the  public  interest.  ' 

"The  Commission  recently  occupied  for  the  first  time  in  its  history  a  permanent 
public  building,  the  construction  of  which  was  begun  during  the  present  adminis- 
tration. President  Roosevelt,  in  laying  the  cornerstone  of  this  building  last 
summer,  said  that  the  Commission's  'record  of  accomplishments  in  the  interest 
of  fair  competition,  in  prosperoiis  times  and  when  evil  days  were  upon  the  land, 
warrants  that  this  body  shall  have  a  habitation  adequate  to  its  needs  and  in 
keeping  with  the  importance  of  the  tasks  which  it  has  accomplished  and  will 
continue  to  perform  in  the  protection  of  American  trade.' 

"The  President  further  stated  that  the  'dangers  to  the  country  growing  our  of 
unfair  methods  of  competition  still  exist,'  and  that  th"y  make  the  work  ot"  the 
Commission  of  vital  importance  in  the  country's  economic  life." 
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Advertising 

Stewabt,  Hanford  &  Caslbr,  Inc., 
Rochester,  N.  Y.,  February  17,  194O. 
Chairman,  Federal  Tr-^de  Commission, 

Woftlihigton.   D.    C. 
De:ar  Sir:  If  agreeable  to  your  organization,  I  would  appreciate  being  put 
upon  your  mailing  list,  in  order  that  I  may  receive  releases  of  the  frequent  rejwrts 
of  the  findings  and  activities  of  your  body. 

As  a  firm  believer  of  the  usage  of  truth  in  advertising,  I  most  certainly  want 
to  compliment  your  organization  for  the  very  worth-while  service  you  are  daily 
rendering  modern  business. 
Sincerely  yours, 

Frederick  D.  Ferris. 


The  Hart  Manufacturing  Co., 
Hartford,  Conn.,  February  19,  19JfO. 
Hon.  Ewin  L.  Davis, 

Cliairman,  Federal  Trade  Commission. 

Washington,  D.   C. 
Dear  Sir  :  We  thank  you  very  much  for  sending  to  us  a  copy  of  your  release 
for  the  month  of  December  1939. 

We  think  that  your  Commission  is  doing  very  valuable  work  in  exposing 
fraudulent  advertising  and  having  it  stopped.  We  hope  that  you  will  continue 
your  valuable  contribution  to  j:he  welfare  of  the  American  people  in  the  work 
you  are  doing. 

Yours  very  truly, 

Edward  Taylor. 


[From  Advestising  and  Selling,  a  journal  of  source  ideas  and  discu.ssion  for  those  engaged 
in  advertising  and  marketing] 

Editorial 
why  hysterics  over  the  ftc? 

One  of  the  FTC's  standing  assignments  is  to  make  economic  studies  for  the 
President  and  Congress.  Last  fortnight,  it  was  voted  $88,829  to  investigate  the 
subject.  Methods  and  Cost  of  Distribution  ;  this  would  include  the  cost  and  service 
of  national  advertising.  It  is  oljviously  a  pertinent  topic  of  wide  public  interest. 
Since  things  still  unknown  about  the  distribution  of  goods  could  fill  a  library, 
any  new  data  turned  up  by  tiie  FTC  should  be  more  than  welcome. 

So  we  were  a  little  sorry  to  see  how  news  of  the  study  seized  spokesmen  in 
the  field  with  hysterics.  Our  senior  in  tlie  field.  Printer's  Ink,  referred  to  the 
investigation  as  an  "inquisition" — in  its  news  columns.  Editorially,  it  beat  the 
war  drums  with:  "Advertisers  may  as  well  make  up  their  minds  that  at  last 
they  are  up  against  the  real  thing  and  prepare  for  the  fight  of  their  lives 
*  *  *  And  now  the  firing  has  started.  It  will  probably  be  a  long  and  bitter 
war     *     *     *     It  looks  as  if  general  mobilization  sliould  be  the  order  of  the  day." 

If  this  were  practice  copy  for  war  posters  against  the  Madagascans,  it  might 
not  leave  us  quite  so  stone  cold.  Because,  we  are  convinced,  that  instead  of 
girding  loins  "for  the  fight  of  their  lives,"  advertisers  should  use  the  time  to 
turn  out  more  and  still  more  efficient  advertising. 

Why  all  the  war  whoops?  The  "hostile  attitude"  of  the  Commission  toward 
advertising  is  cited.  But  is  it  so  hostile?  Congressman  Barton,  while  inveigh- 
ing against  inner  New  Dealers,  recently  stated :  "I  do  not  accuse  the  Federal 
Trade  Commissioners  themselves  of  being  antiadvertising  or  antibusiness."  (And 
it  is  the  Commissioners,  not  smart  underlings,  who  would  have  to  O.  K.  a  crusade 
against  advertising.)  John  Benson,  Four-A  president,  has  found  FTC  admin- 
istration of  the  Wheeler-Lea  Act  on  the  whole  constructive  and  reasonable.  A 
profile  by  a  writer  close  to  the  Commission,  who  didn't  pull  his  punches,  summed 
up :  "Not  a  single  member  harbors  radical  ideas  about  the  social  aspects  of  adver- 
tising."    (February  issue.) 

There's  too  strong  a  tendency  to  expect  the  Commission  to  be  a  sort  of  booster 
club  for  advertising,  being  very  mousey  about  its  deficiencies,  and  roundly  lauda- 
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tory  about  its  services.  Tiiat's  not  the  Commission's  job.  It's  an  extramural 
organization  charged,  among  other  things,  with  upholding  standards  of  adver- 
tising truthfulness  and  making  economic  studies.  The  field  and  companies  in  the 
field  should  expect  it  to  say  things  about  them  which  they  won't  like.  The 
Commission  should  be  free  and  have  the  courage  to  go  after  the  big  as  well  as 
the  little  names  when  it  feels  empowered  under  the  law  to  do  so.  And  both 
from  an  immediate  and  a  long-term  view  it's  a  good  guess  that  an  active,  rather 
than  a  lax,  performance  of  FTC's  job  will  do  advertising  a  lot  more  good.  If  in 
doubt,  see  how  the  PTC  is  chastening  copywriters  who  give  their  advertisements 
a  flavor  of  "baloney"  (Check  List  of  FTC  Taboos,  p.  31). 

In  the  same  way,  we  don't  need  to  raise  barricades  against  an  extramural 
study  of  advertising  and  distribution.  If  it's  bolshevistically  conducted.  Red 
evidence  will  doom  the  study  to  the  ashcan. 

We're  concerned  about  all  the  shooting,  because  advertising  spokesmen  go  in 
far  too  much  for  self-justification  and  apology.  Too  large  a  percentage  of  manu- 
scripts that  come  to  our  office,  and  too  many  articles  published  in  the  advertising 
press  use  up  paper  by  telling  advertisers'  reasons  for  not  being  ashamed  of  their 
business.  The  subject  is  worked  pretty  threadbare  in  advertising  oratory.  Ra- 
tionales and  triggerlike  reflexes  of  outrage  over  criticism  suggest  a  guilt  neurosis 
that  ought  to  be  discouraged.  There's  nothing  collectively  to  be  guilty  about,  and 
there's  nothing  cataclysmic  going  to  happen.  Last  year,  when  consumers  reached 
a  peak  of  expression  and  when  Wheeler-Lea  was  functioning  full  time,  adver- 
tising volume  went  up,  over  1938,  9.12  percent  for  magazines,  2.23  percent  for 
newspapers,  and  15.87  for  radio. 

Sorry,  but  we  just  can't  see  the  FTC  study  landscaping  Madison  Avenue  back 
into  a  cowpath.    We  think  that  advertising  can  take  it. 


(The  Institute  of  Consumer  Facts  of  the  Pacific  Advertising  Association,  in  co- 
operation with  the  American  Association  of  Advertising  Agencies) 

[Prom  tlie  Family  Circle] 

You've  a  Real  Friend  in  the  Federal  Trade  Commission — Its  Vigilance  Is  Just 
Anotheb  Reason  Why  You  Can  Depend  I^pon  Advertising  as  an  Ideal  Buying 
Guide 

In  Washington  there  is  a  body  of  five  men  known  as  the  Federal  Trade  Com- 
mission. 

They  supervise  the  reading  of  advertisements  and  radio  commercials  which 
run  in  the  United  States. 

Their  object  is  to  protect  you,  the  consumer,  from  a  small  minority  of  business- 
men who  may  not  be  using  advertising  in  your  interest. 

Their  function  is  just  the  same  as  the  ijolice  force  which  protects  your  com- 
munity from  the  small  minority  who  do  not  stay  within  the  law. 

When  the  Federal  Trade  Commission  finds  an  ad  which  looks  .suspicious  it 
investigates  fully,  and  if  anything  is  out  of  line,  cracks  down. 

Organized  advertising  is  solidly  behind  the  Federal  Trade  Commission  because 
it  knows  that  99  percent  of  advertising  is  ethical,  constructive,  and  in  the 
consumers'  interest. 

Organized  advertising  is  just  as  anxious  as  you  are  that  people  who  advertise 
unethically  be  brought  into  line,  because  their  practices  reflect  ui)on  the  whole 
profession. 

And  you'll  be  glad  to  know  that  the  Commission  finds  a  comparatively  small 
number  of  ads  upon  which  action  is  taken,  although  each  year  hundreds  of  thou- 
sands of  advertisements  pass  under  the  Conuni.ssion's  scrutiny. 

what  to  do 

With  this  protection  of  the  Federal  Trade  Commission  plus  the  voluntary 
censorship  of  advertising  itself,  you  more  than  ever  can  make  advertising  your 
daily  buying  guide. 

But  if  you  do  run  across  an  ad  which  seems  to  misrepresent,  cut  it  out  and 
send  it  to  the  Federal  Trade  Commission,  Washington,  D.  C,  telling  them  why 
you  think  it's  against  your  interest. 

Organized  advertising  will  thank  you. 
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[From  the  New  York  Post.  Thursday,  September  14,  1039] 

Reaction  Hkld  Worse  Pkkil  To  Business  Than  Radicals — Restoration  of  Open 
Competition  Is  Vital,  SruoEBAKEai  Peesiuent  Warns 

Free  enterprise  is  in  greater  danger  from  business  reactionaries  than  Com- 
munists, Paul  G.  Hoffman,  president  of  the  Studebalier  Corp.,  said  today. 

Addressing  the  annual  convention  of  sales  finance  companies  at  the  Hotel  Penn- 
sylvania, he  said  businessmen  were  responsible  for  much  of  the  regulation  that 
has  tended  to  destroy  free  competition. 

Far  too  often  have  segments  of  organized  business  fought  against  honest  label- 
ing and  made  fraudulent  advertising  claims,  he  declared,  while  businessmen  who 
opposed  the  NRA,  "a  thorough  vicious  experiment  in  the  Fascist  control  of  busi- 
ness," were  con.spicuously  few. 

GAVE  TACIT  APPROVAL 

Many  businessmen,  Hoffman  said,  supported  price-fixing  legislation  and  laws 
to  license  business  and  even  proposed  such  laws  with  the  idea  of  putting  some 
competitors  out  of  business,  while  the  great  majority  have  given  tacit  consent  to 
these  activities  by  their  silence. 

"One  great  agency  of  the  Government  is  charged  with  partial  responsibility 
for  maintaining  open  competition  and  full  responsibility  for  protecting  business 
again.«!t  unfair  competitive  attacks,"  he  continued.  "I  refer  to  the  Federal  Trade 
Commission  which,  in  my  opinion,  in  its  long  history  has  been  public  friend  No.  1 
of  free  comi3etitive  enterprise. 

"Has  business  recognized  this  fact  and  given  its  vigorous  support  to  the  Com- 
mission? Unfortunately,  the  answer  is  again,  'No.'  Minority  groups  have 
attacked  the  Commission  unfairly  and  there  has  been  resentment  of  its  so-called 
interference  with  business  which  has  not  been  justified." 

REAL  .JOB  must  BE  DONE 

Businessmen,  he  said,  have  been  "too  prone  to  rush  to  the  defense  of  those 
reactionaries  who  were  openly  opposing  or  attempting  to  sabotage  the  clear  right 
of  the  worker  to  join  or  not  to  join  a  union  as  he  chose  and  to  bargain  collectively 
if  he  so  desired." 

"To  sum  it  all  up  as  I  see  the  picture,  business  has  a  real  job  to  do  if  it  is  to 
play  its  part  in  saving  free  entei'prise  and  in  resisting  the  worker  to  join  or  not 
to  join  a  feudalism,"  he  concluded.  "Those  of  us  who  believe  in  the  competitive 
system  must  support  with  all  possible  vigor  every  effort  of  the  Government  to  put 
competition  back  into  the  competitive  system." 


[From  the  Bedding  Mamifacturer  for  March  1941] 
Federal  Trade  Commission  Has  Impressive  Record 

In  checking  back  the  faiily  recent  activities  of  the  Federal  Trade  Commission 
where  products  of  this  industry  have  been  concerned,  even  those  of  us  who  think 
chiefly  of  the  Federal  Ti-ade  Commission  as  the  perfect  example  of  a  governmental 
agency  moving  with  studied  deliberation  and  caution  must  admit  that  the  record 
is  impressive. 

Right  off  it  is  important  to  remember  that  the  bedding  industry  is  down  around 
one  hundred  five  or  six  in  the  scale  of  importance  of  the  country's  industries  as 
gaged  by  annual  sales  volume  and  that  practically  none  of  a  total  of  350  indus- 
tries is  exempt  from  FTf'  censure  now  and  then  for  unfair  or  unlawful  practices 
of  one  kind  or  other.  This  also  recalls  that  the  FTC  has  a  multitude  of  duties 
in  addition  to  eyeing  trade  practices. 

SOME   OFFENSES 

Nevertheless  the  afore-mentioned  record  shows  that  many  bedding  manufac- 
turers have  been  called  to  task  for  such  offenses  as  failing  to  disclose  that  a 
mattre.ss  contains  used  material ;  for  representing,  by  label  or  otherwise,  that  it 
contains  new  material  when  used  material  is  present ;  for  misrepresenting  the 
retail  value  or  price  on  the  label,  in  advertisements  or  otherwise;  for  falsely 
representing  that  a  mattress  has  been  endorsed  or  approved  by  a  member  of 
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the  medical  profession ;  for  using  the  term  "felt"  when  the  fibers  have  not  been 
garnctted :  for  nsiii.ff  the  woi'd  "jiuarantee"  without  disclosing  the  nature  of  the 
security  ofTer(>d. 

INIanufacturei's  of  pillows  and  comforts  have  also  been  censured  for  such 
offenses  as  using  the  term  "down"  where  tlie  article^  was  not  composed  wholly 
of  down;  for  falsely  advertising  or  representing  the  value  and  for  describing  an 
nrticle  as  "handcrafted"  when  it  was  not  hand-made  or  hand-stitched. 

These  are  matters  in  which  a  cease-and-desist  order  has  been  entered  or  the 
offender  has  signed  a  stipulation  to  that  effect.  There  are  known  to  be  a  great 
many  more  similar  complaints  still  pending  concerning  which,  of  course,  the 
Commission  will  release  no  information  until  they  are  disposed  of  either  by  cease- 
and-desist  order  or  by  stipulation. 

CONFIDENTIAL 

So  wlien  we  consider  the  vast  scope  of  the  Conuuission's  activities  and  the 
■completeness  with  wliich  every  matter  reported  to  them  is  investigated  we  have 
a  better  appreciation  of  their  efficiency  at  least  as  far  as  the  bedding  industry  is 
concerned.  They  have  always  guarded  closely  and  kept  confidential  the  source 
of  information  reported  to  them  and  in  the  same  way  have  released  no  informa- 
tion concerning  the  identitfy  of  firms  or  individuals  against  whom  they  were  pro- 
ceeding until  the  proceedings  had  terminated. 

Naturally  the  National  Association  of  Bedding  Manufacturers  is  frequently 
called  upon  by  firms  wishing  to  report  othei-s  they  believed  the  Connnission  should 
proceed  against  and  whenever  the  evidence  clearly  shows  a  continuing  violation 
of  fair-trade  practices,  it  has  been  the  Association's  iwlicy  to  file  a  complaint 
with  the  Connnission  and  cooperate  with  them  to  bring  the  matter  to  conclusion. 

Mr.  Williams.  I  have  sat  around  here  for  a  couple  of  weeks  and  I 
realize,  the  time  of  the  committee  is  short. 

Mr.  Sadowskt.  You  evidently  did  not  appear  when  the  proponents 
of  the  bill  were  here. 

Mr.  Reece.  He  was  here  at  that  time,  he  and  two  or  three  others, 
and  did  not  have  an  opportunity  to  appear  at  that  time,  and  they 
were  authorized  to  submit  their  statements,  but  Mr.  Williams  felt 
that  he  wanted  to  make  his  statement. 

Mr.  Williams.  Owing  to  the  fact  that  we  were  here  and  the  other 
witnesses  were  out  of  town,  they  were  given  preference. 

I  was  here  from  the  beginning  of  the  hearings. 

Mr.  Sadowski.  We  will  grant  you  the  same  privilege  that  they 
have  to  file  your  statement  in  the  same  place  in  the  record  where  the 
proponents'  names  appear,  the  first  part  of  the  record. 

Mr.  Williams.  That  is  not  possible  owing  to  the  fact  of  the  nature 
of  the  information  that  I  shall  hope  to  be  able  to  supply  the  committee. 
That  is  not  what  I  hoped  to  do.  I  have  had  direct  connection  with 
this  legislation  and  the  operations  of  the  Commission  for  just  about 
35  years.  There  have  been  a  number  of  observations  made  with 
respect  to  it  that  I  think  I  can  ckar  up  in  the  minds  of  the  committee, 
and  of  course,  I  recognize  that  the  members  of  the  committee  will 
have  the  record  before  them,  but  my  experience  is  such  that  it  is 
never  as  satisfactory  as  to  present  it  in  j)erson. 

Mr.  Sadowski.  We  will  stay  here  a  few  more  minutes  and  we  will 
hear  you. 

Mr.  Reece.  I  have  a  statement  by  Charles  Wesley  Dunn,  who  has 
been  introduced,  and  I  have  that  here  in  the  form  of  a  letter,  and 
also  one  by  the  International  Apple  Growers'  Association  and  likewise 
a  letter  from  the  secretary  and  attorney  for  the  Association  of  the 
Southern  Commissioners  of  Agriculture. 

Mr.  Sadowski.  They  will  be  inserted  in  the  record,  and  they  should 
appear  following  the  other  witnesses  that  appeared  for  the  proponents 
of  the  bill. 
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Mr.  Reece.  And,  likewise,  Mr.  Hoge  would  like  to  have  an  extension 
of  his  remarks  prepared,  citing  some  cases  which  are  not  quite  ready 
but  which  I  will  hand  in. 

Mr.  /iSadowski.  That  jiermission  is  granted. 

STATEMENT  OF  NATHAN  BOONE  WILLIAMS,  1010  VERMONT 
AVENUE,  WASHINGTON,  D.  C. 

Mr.  Williams.  I  appear  on  behalf  of  the  Association  of  American 
Soap  and  Glycerine  IManufacturers-Producers,  Inc.,  295  Madison 
Avenue,  New  York,  N.  Y.,  a  membersliip  corporation  composed  of 
19o  dues-paying  members. 

I  shall  proceed  to  the  observations  which  I  wish  to  make  largely 
upon  my  own  and  upon  what  I  feel  to  be  my  own  responsibility  as  a 
lawyer  and  in  possession  of  information  with  respect  to  this  legis- 
lation. 

In  the  first  ])lace,  I  want  to  support  vigorously  the  proposal  that 
the  courts  should  have  the  right  to  review  decisions  of  the  Commission 
on  the  basis  of  preponderance  of  evidence. 

Thirty  years  ago  I  had  an  experience  with  the  Post  Office  Depart- 
ment which  illustrates  what  I  mean. 

A  client  of  mine  was  publishing  letters  and  instructions  to  tell 
people  what  to  eat  in  order  to  get  the  right  vitamins  for  the  protection 
of  their  health.  A  citation  for  fraud  order  was  issued  by  the  Post 
Office  Department  and  witnesses  were  called  from  various  and  sundry 
offices,  offices  of  the  Government,  Government  employees  who  testified 
that  there  was  no  such  thing  as  vitamins.  And  now  you  cannot  turn 
on  a  radio  nor  look  in  a  drug-store  window  nor  read  an  advertisement 
but  what  you  see  that.  The  man  was  put  out  of  business  and  a 
broad  order  issued  against  him. 

With  all  due  respect  to  many  of  the  cases  that  come  up  of  this 
character,  there  is  a  difference  of  opinion  in  the  higher  scientific  circles, 
and  certainly  the  courts  ought  to  be  able  to  review  those  matters  on  the 
basis  of  the  preponderance  of  the  evidence. 

Mr.  Sadowski.  At  that  time,  the  court  itself  did  not  know  there 
were  vitamins ;  probably  would  not  have  done  much  good. 

Mr.  Williams.  It  might  not  have.  That  is  true.  We  are  supposed 
to  make  some  progress,  however. 

The  Federal  Trade  Commission  was  the  first  one  whereby  Congress 
shirked  or  at  least  transferred  or  went  into  the  idea  of  using  Com- 
missions or  establishing  administrative  bodies  to  administer  particular 
laws  other  than  those  relating  to  public  utilities. 

It  is  the  grandfather  of  all  of  the  brood  that  we  have  had  since, 
and  what  I  have  to  say  and  what  I  have  to  point  out  with  respect  to 
this  subject,  I  wish  to  assure  the  committee  I  do  without  any  consid- 
eration of  foes  to  fear  or  friends  to  favor. 

Woodrow  Wilson,  writing  in  the  American  Lawyer,  issue  of  May 
1908,  4  years  before  he  was  a  candidate  and  elected  to  the  Presidency 
of  the  United  States,  writing  on  the  subject  of  trust  crusading  had 
this  to  say : 

Governmental  control  which  we  are  undertaking  so  extensively  and  with  so 
light  a  heart  sets  up  not  a  reign  of  law  but  a  reign  of  discretion  and  individual 
judgment  on  the  part  of  Government  officials  in  the  regulation  of  business,  of 
stock  companies  owned  by  innumerable  private  individuals  and  supplying  the 
chief  investments  of  thousands  of  communities.    I  can  see  no  radical  difference 


564  AMEND   FEDERAL  TRADE   COMMISSION   ACT 

in  principle  between  Government  ownership  and  governmental  regulation  of 
discretionary  kind.  Regulation  by  commission  is  not  regulation  by  law,  but 
control  according  to  the  discretion  of  governmental  oflBcials.  Regulation  by  law 
is  judicial  by  fixed  and  definite  rules,  whereas  regulation  by  commission  as  an 
affair  of  business  sense,  of  the  comprehension  and  thorough  understanding  of 
complex  and  various  bodies  of  business.  Thei-e  is  no  logical  stopping  place 
between  that  and  the  actual  conduct  of  business  enterprises  by  the  Government, 
Such  methods  of  regulation,  it  may  be  safely  predicted  will  sooner  or  later  be 
completely  discredited  by  experience — 

and  a  few  more  words  along  the  same  general  line. 

It  has  long  been  recognized,  in  fact  it  was  said  by.  Alexis  de  Toc- 
queville — 

The  strength  of  the  courtSi  of  law  has  ever  been  tne  greatest  security  which 
can  be  offered  to  personal  independence,  but  this  is  more  especially  the  case  in 
democratic  ages.  Private  rights  and  interests  are  in  constant  danger  if  a  judicial 
power  does  not  grow  more  extensive  and  more  sound  to  keep  pace  with  the 
growing  equality  of  conditions. 

That  is  from  Alexis  de  Tocqueville's  Democracy  in  America, 

The  callow  advocates  of  administrative  justice  insist  that  the  courts  do  not 
properly  adjudicate  between  the  myriads  of  conflicts  between  citizen  and  citizen 
and  between  government  and  the  citizen.  Under  our  maze  of  laws  with  their 
indiscriminate  perplexity  maybe  this  is  partially  true,  but  the  remedy  lies  not 
in  the  centralization  of  further  power  and  opportunities  for  pernicious  meddling 
by  such  agencies,  but  in  stripping  from  our  laws  all  nonessentials  and  in  bringing 
our  laws  into  the  confines  of  those  which  are  necessary  and  may  be  observed 
without  detriment  to  any  one. 

Laws  are  worse  than  useless  unless  they,  within  the  reasonable 
understanding  and  comprehension  of  the  citizen,  are  adapted  to  his 
needs  and  to  modern  conditions. 

Instead  of  facilitating  the  work  of  our  courts  of  law  in  the  deter- 
mination of  proper  issues,  we  have  removed  much  of  such  rightful 
duty  and  placed  it  in  the  care  and  keeping  of  administrative  agencies 
of  doubtful  utility  far  removed  from  the  watchful  eyes  of  the  people. 

Under  modernized  procedure  no  difficulty  would  be  experienced  in 
keeping  the  dockets  of  the  courts  current. 

The  ideas  expressed  in  the  Magna  Carta  would  be  speedily 
accomplished. 

To  no  one  will  we  deny  right  or  ju.stice.  If  found  necessary,  justice 
would  summon  the  requisite  number  of  qualified  lawyers  to  aid  as 
aids  to  the  court  to  hear,  report  upon,  and  write  findings  of  fact  and 
opinions  in  particular  cases,  all  subject  to  exception  and  review  by  the 
courts. 

Lawyers  are  a  part  of  the  judicial  system.  The  judges,  of  course^ 
know  the  membership  of  the  bar  of  their  respective  courts  or  can 
readily  ascertain  their  standing  and  qualification  for  s})ecial  duties. 

Men  familiar  with  particular  branches  of  the  law  will  be  chosen 
for  special  tasks  in  instances  where  such  subjects  were  involved  or  in 
question. 

Having  discharged  their  detail  of  public  service  they  would  pass 
back  into  the  ranks  of  the  bar. 

Such  opportunities  for  .service  would  be  a  con.'^tant  spur  to  the 
ambitious  and  worthy  young  lawyer,  much  more  socially  valuable 
than  is  the  oft  deferred  hope  of  a  political  job  in  a  political  commis- 
sion where  he  is  to  exercise  inexperienced  talents  and  promotes  his 
ambition  at  constant  public  expense.  In  every  community  there  is  a 
wealth  of  talent  now  largely  unused. 
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It  is  true  that  unquestionably,  at  least  partially,  we  need  some  ex- 
pansion of  the  authority  of  the  courts  in  such  matters. 

It  was  the  hope  of  some  of  us,  when  the  Federal  Trade  Commission 
law  was  passed,  that  it  would  meet  the  criticism  which  had  been  pre- 
sented in  the  debates  that  went  on  in  Congress  with  respect  to  it  which, 
by  the  way,  I  may  say,  that  the  Federal  Trade  Commission  law  as  it 
emerged,  in  all  my  85  years"  experience  of  congressional  legislation, 
I)resents  the  most  complete  and  absorbing  exercise  of  the  power  of  a 
congressional  conference  committee  that  I  have  ever  noted. 

The  bill,  as  it  passed  the  House,  and  the  bill,  as  it  passed  the 
Senate,  was  of  such  character  that  it  was  completely  rewritten  iu 
conference  until  its  author  would  scarcely  recognize  it,  and  that  is 
a  matter  of  record  to  be  determined  by  your  examination  of  what 
happened  with  respect  to  it. 

I  was  at  the  time  on  the  staff  of  the  Judiciary  Committee  of  the 
House  and,  as  I  say,  it  was  the  hope  of  some  of  us  that  the  Federal 
Trade  Connnission  would  do  what  Lord  Mansfield  did  many  cen- 
turies ago,  specify  along  the  same  line  that  Woodrow  Wilson  outlined 
in  the  article  from  which  I  have  quoted,  the  particular  instances  and 
the  kind  and  character  of  unfair  methods  of  competition  and  define 
them  as  experience  would  develop  their  instance  and  their  character. 

And  here  we  have  now  so  many  commissions  that  the  Congress 
itself  would  probably  have  to  call  in  a  group  of  clerks  in  order  to 
find  out  how  many  there  are. 

Lawyers  are  confronted  in  their  dealings  with  such  a  maze  of  legis- 
lation of  this  character.  • 

They  have  no  trouble  with  respect  to  congressional  legislation. 
The  rules  and  decisions  of  these  commissions,  the  rules  of  practice, 
et  cetera,  now  comprise  a  dozen  volumes  or  more — 20  volumes,  I  be- 
lieve. And  we  have  such  a  complex  situation  that  it  is  absolutely 
impossible  for  the  honest  lawyer  to  say  what  the  law  is;  and  we  have 
so  far  departed  from  our  constitutional  division  system  of  legisla- 
tive, executive,  and  judicial  character,  until  it  is  a  maze  of  brambles 
through  which  even  the  bravest  may  not  hope  to  pass  unscathed. 

I  should  like  to  extend  my  remarks. 

Mr.  Sadowski.  Thank  you. 

Mr.  Davis.  Before  adjourning,  upon  behalf  of  the  Federal  Trade 
Commission.  I  wish  to  ex])ress  our  appreciation  for  the  privilege  of 
appearing  before  you  in  these  hearings. 

Mr.  Sadowski.  We  wish  to  thank  you,  Judge,  for  the  fine  presenta- 
tion you  made  here  today. 

The  committee  stands  adjourned  and  the  hearings  are  closed. 

Mr.  Reece.  Except  for  these  additional  statements. 

Mr.  Sadowski.  Except  the  additional  statements  that  are  to  appear 
by  those  v.'itnes.ses  who  could  not  come  personally. 

EXTENSION   OF   THE    REMARKS   OF   .TAMDS    F.    HOGE    SUBMITTED   AT 
CLOSE  OF  HEARINGS,  MARCH  11,  194(5 

[From  Bartlett's  Familiar  Quotations,  eleventh  edition] 

No  one  should  be  judge  in  his  own  cause  (p.  988,  Masim  .545). 
It  is  not  permitted  to  the  most  equitable  of  men  to  b*^^"ijudge  in  his  own  cause 
(p.  1047;  Thoughts,  ch.  4, 1,  bv  Blai.se  Pascal  1623-62 >i!^"tV; 
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Excerpt  From  a  Speech,  Administrative  Agencies  and  the  Law,  by  Roscoe 
Pound,  Dean  Emeritus  of  Harvard  Law  School,  Printed  in  Women  Lawyers 
Journal,  Spring  Edition,  1945 

One  of  the  most  serious  features  of  administrative  adjudication  is  that  admin- 
istrative agencies  act  as  judges  in  cases  in  which  they  are  also  prosecutors  and 
so  in  effect  act  as  judges  in  tlieir  own  cases.  Many  of  these  agencies  entertain 
complaints,  institute  investigations  upon  them,  begin  what  are  in  effect  prosecu- 
tions before  themselves,  allow  their  own  subordinates  to  act  as  advocates  for 
the  prosecution,  and  often  make  the  adjudications  in  conference  with  those 
same  subordinates  (p.  6). 

Excerpts  From  an  Aj>dress  Delivered  by  United  States  (Circuit  Judge  John 
D.  Martin,  of  Tennessee,  to  the  Judicl^l  Conference  for  the  Sixth  Cir- 
cuit ON  October  18. 

(American  Bar  Associatitm  Journal,  December  1945,  vol.  31,  p.  625) 

No  more  startling  innnovation  has  come  about  within  the  past  decade  than 
the  widespread  building  up  of  administrative  tribunals  in  derogation  of  the 
judicial  power,  which  some  of  us  have  thought  was  firmly  vested  by  the  Con- 
stitution in  the  courts  alone. 

******* 

Our  practical  function  in  the  review  of  rulings  of  administrative  boards  has 
been  reduced  to  reading  records  for  possible  discovery  of  that  rare  case  wherein 
there  is  no  evidence,  however  slight,  from  which  the  Board  could  reasonably  have 
drawn  inferences  upon  which  a  finding  of  fact  was  based.     *     *     * 


_  Excerpt  From  Statement  of  Representative  Hatton  W.  Sumners, 

March  9,  1946 

Washington  bureaucrats  can  now  go  to  the  average  citizen  with  powers  and 
authorities  that  no  king  ever  possessed.  For  they  make  the  rules  which  have 
the  force  of  law.  They  construe  the  rules.  They  enforce  the  rules.  And  no 
citizen,  practically  speaking,  has  the  power  to  resist. 

By  concentration  of  governmental  power  and  drafts  upon  the  Federal  Treasury, 
we  have  now  a  financially  "busted,"  great,  piled-up  mass  of  governmental  con- 
fusion beyond  human  comprehension,  impossible  of  democratic  control,  extrava- 
gant, wasteful,  inefficient,  and  by  its  nature  the  instrumentality  of  favoritism 
tyranny,  oppression,  and  corruption,  and  the  destroyer  of  the  self-reliance  and 
self-respect  and  governmental  capacity  of  the  people,  qualities  without  which  no 
people  can  remain  free. 


Excj^RPTS  From  a  Letter  Written  by  Mr.  Chief  Justice  D.  Lawrence  Groner, 
Former  Chief  Justice  of  the  Circuit  Court  of  Appeals  for  the  District  of 
Columbia 

Hon.  Robert  H.  Jackson, 

Attorficy  General  of  the  United  f^tates,  Wa^hhujton,  D.  C. 

Dear  Mr.  Attorney  General  : 

******* 

I  shall  state  my  propositions  generally  and  in  the  briefest  possible  form. 

First :  In  general,  the  administrative  officer  or  officers  charged  with  the  duty 
of  enforcing  a  regulatory  statute  should  be  separate  and  distinct  from  the  offi- 
cer or  tribunal  charged  with  the  duty  of  passing  judgment  uiX)n  alleged  viola- 
tions thereof. 

*  *  *  *  *  *  * 

Referring  back,  th«i,  'to  my  first  proposition,  I  think  it  both  correct  and  fair 
to  say  that  the  whole  cogi'mittee  recognizes  the  plain  undesirability  of  commin- 
gling the  function  of  invf  jgation  or  advocacy  with  the  function  of  decision.  The 
respective  recommendau  As  are  nevertheless  strikingly  inadequate  to  remove 
and  cure  this  defect,     'the  majority  insist  that  separation  of  functions  may  be 
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satisfactoi-ily  accomplished  within  the  agency  itself  by  creating  the  office  of  hear- 
ing commissioner  with  the  salary,  tenure,  and  powers  proposetl.  The  separate 
views  of  three  members  doubr  Ibis  and  urge  complete  separatit)n.  but  in  view 
of  the  difficulties  inherent  in  such  an  undertaking,  accept  temporarily  the  hearing 
commissioner  plan  with  the  adtlitional  provision  for  slightly  greater  iude 
pendence.  Thus,  in  each  plan,  the  comnnssiouer  is  made  a  part  of  and  sub- 
ordinate to  the  several  agencies,  and  his  decision,  both  on  the  facts  and  on  the 
law,  is  subject  to  the  determination  of  the  agency  of  which  he  is  a  part.  The 
initial  lindings  of  fact  and  the  initial  decision  is  liis,  but  the  tinal  decision 
on  both  the  facts  and  the  law  is  that  of  the  agency,  and  while  bis  decision  may 
uft^u  receive  due  consideration,  the  power  exists  to  ignore  it  and  set  aside  both 
as  to  facts  and  law  ;  and  in  those  cases  in  which  the  power  is  exercised,  with 
no  light  of  a  review  of  the  facts  anyvviiere,  present  unsatisfactory  conditions  are 
left  wholly  unchanged.  The  controversy,  in  such  circumstances  is  finally  ad- 
judged and  determined  by  the  agency  which  has  initiated  and  conducted  the 
prosecution,  and  this,  I  think,  is  not  only  wrong  but  in  the  teeth  of  The  principle 
that  separation  of  the  legislative,  executive,  and  judicial  is  an  essential  condition 
of  liberty. 

Judicial  revieio  of  (idminisiratirc  decisions  niiglit  he  expanded  to  include  a 
rcrieir  of  ttfe  findings  in  the  Jiyht  of  the  weight  of  the  evidence,  just  ds  a  trial 
judge  mail  set  aside  a  jury's  verdict  on  this  ground.  The  opposition  to  tnis  plan 
is  generally  based  on  the  theory  that  it  would  create  delay,  increase  the  number 
of  appeals,  and  clog  rlie  court  dockets.  Experience  alone  could  prove  whether 
This  objection  has  any  foundations,  but  the  plan  is  unquestionably  against  the 
present  trend  of  administrative  legislation  and  would  provoke  the  antagonism 
of  many  who  now  oppose  any  factual  i-eview  of  administrative  decisions  by  the 
courts.     I  mention  The  nieTliod  only  to  pass  iT  by. 

The  correct  decision  of  this  cpiesTion  is  one  of  immense  importance.  It  should, 
in  my  opinion,  be  considered  by  Congi-ess  in  tiie  light  of  the  I'eal  and  true  purposes 
which  the  foundei's  of  our  Government  sought  to  achieve  for  themselves  and  their 
posterity.  These  were  free  action — free  enterprise — free  competition.  They 
believed  that  equal  justice  between  man  and  man  and  between  citizen  and  State 
was  one  of  the  impartial  rewards  which  encnr.raged  to  efforts  that  produced  great 
and  lasting  results.  Therefore,  they  made  nr,  provision  for  exemptions  from  legal 
dTity.  What  they  did  provide  for  was  that  there  should  be  no  oppression,  no 
exaction  by  Tyranny,  no  spoliaTion  of  privaTe  right  by  public  authority,  and  that 
there  should  be  a  fair,  honest,  effective  Government  to  maintain  the  things  which 
were  thought  to  be  the  prerogatives  of  evei-y  individual  man. 

In  the  immense  expansion  of  governmental  authority,  these  principles  should 
be  the  guiding  star  To  a  determination  of  this  vexed  question. 

D.  Lawrence  Groner. 

(Report  of  the  Committee  on  Administrative  Procedure,  77th  Cong.,  1st  sess.. 
Senate  Document  No.  8,  pp.  248-250.)      [Italics  hei-e  added.] 


Excerpt  From  the  Report  of  the  Committee  on  the  Juuiciart  on  S.  7,  Seventy- 
ninth  CoNoRESs.  FiKST  SESSION.  NOVEMBER  19,  1945  ( S.  Rept.  No.  752,  p.  30) 

The  "substantial  evidence"  rule  set  forth  in  section  10  (e)  is  exceedingly 
important.  As  a  matter  of  language,  substantial  evidence  would  seem  to  be  an 
adequate  expression  of  law.  The  difficulty  comes  about  in  the  practice  of  agencies 
to  rely  upon  {and  of  courts  to  tacitly  approve)  something  less — to  rely  upon 
suspicion,  surmise,  implications,  or  plainly  incredible  evidence.  It  will  be  the 
duty  of  the  courts  to  determine  in  the  final  analysis  and  in  the  exercise  of  their 
indei>endent  judgment  whether  on  the  whole  record  the  evidence  in  a  given 
instance  is  sufficiently  .substantial  to  support  a  finding,  conclusion,  or  other  agency 
action  as  a  matter  of  law.  In  the  first  instance,  however,  it  will  be  the  function 
of  the  agency  to  determine  the  sufficiency  of  the  evidence  upon  which  it  acts — 
and  the  proper  performance  of  its  public  deities  will  require  it  to  undertake  this 
inquiry  in  a  careful  and  dispassionate  manner.  Should  these  objectives  of  the 
bill  as  worded  fail,  supplemental  legislation  will  be  required.     [Ittalics  added.] 

(Note. — The  foregoing  refers  to  the  court  review  section  in  the  McCarran  bill 
and  demonstrates  clearly  the  unsatisfactory  construction  now  put  by  agencies 
and  courts  upon  the  substantial  evidence  rule.    It  is  in  the  nature  of  "giving  the 
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rule  another  chance"  with  an  admonition  that  if  the  agencies  and  the  courts  do 
not  do  better  there  will  have  to  be  "supplemental  legislation.") 

John  Bene  &  Sons  v.  Federal  Trade  Commission,  209  Fed.  468  (C.  C.  A.  2,  1924) 

The  Trade  Commission,  like  many  other  modern  administrative  legal  experi- 
ments, is  called  upon  simultaneously  to  enact  the  roles  of  complainant,  jury, 
judge,  and  counsel.  This  multiple  impersonation  is  diflBcult,  and  the  maintenance 
of  fairness  perhaps  not  easy ;  but  we  regard  the  methods  pursued  ^  in  showing 
Proper's  diminution  in  sales  as  lacking  in  every  evidential  or  testimonial  element 
of  value,  and  opposed  to  that  sense  of  fairness  which  is  almost  instinctive  (p. 
471).    [Italics  added.] 


ExcJERT  From  an  Address  by  Gilbert  H.  Montague  of  the  New  York  Bar  Before 
FOHUM  OF  Administrative  Law  of  the  Essex  County  Bar  Association,  New- 
ark, N.  J.,  Entitled  "Getting  Along  With  the  Government  Agencies,"  April 
9,  1945,  Printed  in  the  Congressional  Record  of  May  14,  1945 

litigating  with  the  government  • 

Litigation  of  any  kind  is  a  nuisance  to  a  businessman,  but  litigating  with  the 
Government  is  most  wasteful  of  all  in  lawyers'  fees  and  executives'  time. 

As  a  litigant,  the  Government  has  advantages  of  unique  prestige,  unrivaled 
powers  of  publicity,  specially  trained  legal  talent,  and  inexhaustible  resources. 

Such  Government  agencies  as  the  Federal  Trade  Commission  and  the  Na- 
tional Labor  Relations  Board  have  also  the  advantage  that  in  all  their  prosecu- 
tions they  are  both  prosecutor  and  judge,  and  are  empowered  l)y  statute  to  make 
decisions  in  their  own  favor,  even  though  such  decisions  be  contrary  to  the  weight 
of  evidence. 


Excerpt  From  a  Statement  Made  by  Ja^ies  M.  Landis,  Dean  of  ihe  Harvard 
Law  School,  FoRMERr.Y  a  Member  of  the  Federal  Trade  Commission  in  a 
Symposium  on  Administrative  Law 

(9  American  Law  School  Review  139,  p.  183) 

When  I  went  to  the  Federal  Trade  Commission,  I  found  that  the  findings  of 
that  Commission  were,  as  a  matter  of  practice,  drafted  by  the  Commission's  at- 
torney in  the  case,  the  prosecuting  attorney.  It  seemed  to  me  absolutely  wrong 
that  that  should  be  .so.  True,  the  Comniiission  exercised  an  independent  judg- 
ment before  it  said,  "Issue  an  order,  or  do  not  issue  an  order,"  but  the  findings 
supporting  that  order  were  drafted  by  the  Commission's  own  attorney  who  had 
presented  the  case.  Naturally,  he  tied  up  the  respondent,  so  the  respondent 
couldn't  move,  with  the  findings  he  drafted. 


Excerpt  From  the  Federal  Trade  Commission  (1924)  by  Gekabd  C.  Henderson, 
Professor  of  Law  at  Yale  University 

In  the  meantime,  however,  mention  must  be  made  of  a  surprising  practice 
revealed  by  an  examination  of  the  official  dockets  in  a  fairly  large  number  of 
cases.  I  have  assumed  in  the  previous  discussion  that  the  findings  were  in  fact 
prepared  by  the  examiners  who  preside  at  the  trials  and  hear  the  testimony, 
but  it  appears  that  this  is  not  alwiiys  the  case.  In  a  large  ininiber  of  cases 
it  appears  from  internal  evidence  that  the  findings,  at  least  in  the  form  in  which 
they  were  finally  adopted  by  the  Commission,  were  dictated  by  the  trial  counsel 
who  prosecuted  the  case,  rather  than  by  the  examiner  who  heard  it  judicially. 
The  findings  consist  of  typewritten  sheets,  and  generally,  according  to  the  custom 
of  stenographers,  the  sheets  contain  in  the  upper  left-hand  corner  the  initials 
of  the  dictator.  In  the  cases  of  which  I  have  examined  the  official  dockets,  I 
have  compared  these  initials,  wherever  they  appear,  with  the  names  of  the 
examiners  and  trial  counsel,  or,  as  the  case  may  be,  with  the  name  or  initials 


1  By  the  Federal  Trade  Commission. 
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of  the  couhshI  who  aitp.^ars  ti.  ha\e  rt'ljrcseiired  the  (\niini'ssi(iii  in  ihe  i>rei)u- 
latiuii  (if  tlif  sripulatidii  of  facts.  In  32  t-ases,  wliei-e  there  was  no  trial,  the 
counsel  who  dictated  or  signed  the  stiinihition  appears  to  liave  dictated  the 
findings,  [n  10  cases,  the  connsel  who  represented  the  Comm'ission  at  the  trial 
or  arguniont  appears  to  have  dictated  the  lindings.  As  lon.g  as  this  practice  is 
pursued,  if  is  of  coiirse  idle  to  endeavor  to  preserve  the  judicial  independence 
of  the  trial  examiner   (p.  .S.") ) . 


Proceduhe  of  thk  Fi:ni:RAL  Tkade  Commission  With  Respkct  to  the  Ex.\mineii's 
Keports  and  Commission  Decisions 

KKPORT  OF  the  COMMITTEE  ON   ADMINISTKATIVE  PROCEUt'KE     (P.    442) 

Exaiitifurs'  reitorta. — The  trial  examiner's  report  is  served  on  the  attorneys  for 
the  Federal  Trade  Commission  and  on  the  respondent  or  his  attorney,  but  it  is 
considered  a  confidential  document  and  is  not  available  for  public  inspection. 
The  typical  report  Itegins  with  a  reference  to  the  charges  in  the  complaint; 
it  may  be  only  a  brief  summary  or  a  several-page  synopsis  of  the  allega*^ions.  In 
some  reports,  the  reference  to  the  charges  is  followed  by  an  outline  of  the 
respondent's  answer  or  a  statement  of  the  matters  admitted  by  it. 

Usually  the  bulk  of  the  report  consists  f>f  a  narrative  statement  of  the  facts 
found,  supported  by  citations  to  the  transcript  and  the  exhibits.  While  these 
citations  will  often  include  refei-ences  under  the  heading  "Contra."  thus  indicat- 
ing conflicts  in  the  evidence,  the  evidence  pro  and  con  on  each  issue  is  not 
ordinarily  stated.  By  contrast,  some  examiners'  reports  do  not  present  the 
factual  picture  in  narrative  form,  but  merely  summarize  separately  the  testimony 
of  various  witnesses,  without  specific  findings  as  to  the  ultimate  facts  in  issue. 
Wliile  some  of  the  reports,  furthermore,  state  the  specific  practices  found  to 
have  been  followed  by  the  respondent  and  their  effect  on  competitoi-s,  others 
reach  only  general  conclusions  in  the  statutory  language. 

The  conclusions  of  law  which  may  be  drawn  from  the  facts  found  are  nowhere 
stated,  and  there  is  similarly  lacking  any  discussion  of  the  questions  of  law 
involved  in  the  case.  Finally,  the  reports  do  not  include  any  recommendation 
as  to  the  final  disposition  of  the  case  nor  any  indication  of  the  Commission's 
tentative  attitude  toward  the  ca.se  in  the  light  of  tlie  facts  found. 

Coinmisfiiun  (lecAslnns. — Under  both  the  Federal  Trade  Commission  and  Clayton 
Acts,  the  Commission,  if  it  finds  a  violation,  must  issue  a  report  in  writing  con- 
taining findings  of  fact,  and  then  i.ssue  a  cease  and  desist  order.  The  reports 
and  orders,  first  distributed  in  mimeographed  form,  are  later  printed  in  bound 
volumes  like  those  containing  decisions  of  the  Board  of  Tax  Appeals  or  the  Inter- 
state Commerce  Commission.  Unlike  the  mimeographed  copy,  which  begins  with 
a  formal  statement  of  the  procedure  in  the  ca.se,  the  printeil  version  sets  out  the 
complaint  verbatim  and  is  preceded  by  headnotes.  The  hulk  of  the  decision  is 
devoted  to  numbered  "Findings  of  facts."  These  are  rather  formalistically 
phi-a.sed  in  language,  which  often  resembles  that  of  the  complaint;  in  those  ca.ses 
in  which  the  answer  has  admitted  the  allegations  of  the  complaint,  the  findings 
merely  repeat  the  complaint  verbatim.  For  the  most  part,  the  findings  are  con- 
cerned with  ultimate  rather  than  basic  facts.  The  absence  of  a  narrative  state- 
ment of  the  basic  facts,  portraying  the  history  and  background  of  the  problem, 
and  the  resort  to  formal istic  phraseology  sometimes  make  it  impossible  to  appre- 
ciate just  what  business  methods  are  involved,  or  what  their  effect  on  competi- 
tors actually  is.  Thus,  the  clear  factual  picture  which  is  often  painted  by  a 
decision  of  the  Boaid  of  Tax  Appeals  or  the  National  Labor  Kelations  Board  is 
usually  lacking. 

****** 

In  the  majority  of  the  contested  cases,  there  is  no  discussion  or  even  mention 
of  the  respondent's  defense  or  justification.  As  in  the  case  of  most  agencies, 
references  to  the  transcript  of  the  hearing  are  virtually  unknown. 

The  Commission's  decisions  usually,  although  not  invariably,  deal  with  the 
legal  problems  involved  as  cursorily  as  they  handle  the  factual  side  of  the  case. 
Decisions  containing  a  reasoned  discussion  of  the  principles  of  law  involved  are 
relatively  rare,  even  if  not  entirely  unknown,  and  although  the  printed  decisions 
of  the  Commission  now  fill  26  volumes,  citations  of  these  opinions  or  of  judicial 
holdings  are  very  uncommon. 
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In  tlip  exceptional  case  in  wliich  the  pertinent  questions  of  law  involve<l  are 
discussed,  the  reasoning  will  be  found  in  the  '"Conclusion,"  which  follows  the  find- 
ings of  fact.  In  the  typical  case,  however,  the  conclusion  is  merely  a  brief  for- 
nializpd  statement,  devoid  of  reasoning  or  explanation,  characterizing  the  re- 
spondent's conduct  in  language  designed  to  bring  it  within  the  letter  of  the 
statute.     It  may  say  no  more  than  the  following : 

The  aforesaid  acts  and  practices  of  the  r(\spon(lent's  have  been  and  are 
to  the  prejudice  of  the  public  and  of  respondent's  competitors  and  constitute 
unfair  methods  of  competition  in  commerce  within  the  intent  and  meaning 
of  the  Federal  Trade  C'ommisslon  Act. 

Distinct  from  the  report  is  the  Commission's  order  to  cease  and  desist,  which, 
after  mentioning  that  the  Commission  has  made  findings  of  fact  and  concluded 
that  the  respondent  has  violated  the  act,  orders  him  to  abandon  conduct  speci- 
fied in  numbered  paragraphs. 

To  this  point  this  discussion  has  dealt  only  witii  those  cases  in  which  the 
complaint  is  upheld,  at  least  in  part,  and  a  cease  and  desist  order  issued.  But 
in  decisions  which  are  "adverse  to  the  complaint,"  with  a  few  exceptions,  there 
are  neither  findings  of  fact  nor  any  statement  or  discussion  at  all  of  the  cir- 
cumstances in  which  a  cease  and  dpsist  order  will  not  be  issued.  These  deci- 
sions are  published  in  the  bound  volumes  of  the  Commission's  decisions  under 
the  caption  of  "Orders  of  dismissal,,  or  closing  case,  etc."  After  listing  the  name 
of  the  respondent  and  the  date  and  docket  number  -of  the  complaint,  the  decision 
contains  a  summary,  in  two  or  three  lines,  of  the  charges,  a  brief  description 
of  the  procedure  in  the  matter,  and  the  Commission's  order  with  a  terse  explana- 
tion of  the  underlying  reason.  This  may  consist,  for  example,  of  no  more  than 
the  statement  "that  tlie  complaint  is  dismissed  for  the  reason  that  the  testimony 
and  other  evidence  adduced  do  not  sustain  the  allegations  of  the  complaint 
herein." 

Jnroh   ^ipqrl   Companii   v.   Fed'^ral    Trade   Cornmissinii    (The   "Alpacuna"    case, 
C.'C.  A.  3,  October  Term,  in43,  No.  84071 

Excerpts  from  brief  for  respondent  (Feilei-al  Trade  Commission)  on  the 
petition  to  review  its  order,  page  50 : 

"Sectimi  5  of  the  Federal  Ti-ade  Commission  Act,  iutrr  alia,  states  that— 
'The  findings  of  the  Commission  as  to  the  facts,  if  supported  by  evidence,  shall 
be  conchisive'  (52  Stat.  IIS ;  J5  U.  S.  C.  A.,  aec.  4-5  (c)>.  It  is  now  Homhook 
law  that  when  the  evidence  in  such  mattei-  is  in  the  field  of  CDnti-uv.-i'sy,  the 
weighing  thereof  is  solely  for  the  Commission." 

******* 

Page  51 : 

"On  the  record  we  doubt  whether  we  should  have  concluded  that  the  'dis- 
paraging' statements  were  misleading;  but,"  said  Judge  Learned  Hand  in  More- 
trench  Corp.  v.  Federal  Trade  Communion  (127  F.  2d  702,  794-795  (1942)), 
"since  our  office  ends  as  soon  as  ire  pid  suhsfovtial  support  for  the  fi.ftdinn,  this 
part  of  the  order  must  also  be  affirmed,"  and  yer.  again,  said  he,  "As  this  was 
the  only  part  found  to  have  been  false,  it  is  again  hard  to  imagine  how  anyone 
reading-  it  could  have  understood  it  as  more  than  puffing;  yet  for  the  reasons 
v.e  have  just  given,  if  the  Commission  saw  fit  to  take  notice  of  it,  ire  nuiy  not 
interfere.''^ 

Excerpts  from  brief  for  respondent  on  petition  for  i-ehearing,  page  24: 

"Unless  the  findings  and  order  are  either  (a)  outside  of  the  line  of  the  evi- 
dence or  (h)  represent  ahnses  of  discretion,  there  is  no  power  in  the  courts  to 
disturb  such  findings  and  order." 

Page  41 ; 

"It  is  still  contended,  we  repeat,  that  the  Court  has  no  power  to  modify  the 
order  in  this  case." 

Page  49 : 

"In  view  of  the  facts  and  the  law,  as  above  presented,  it  is  strongly  contended 
that  the  Court  has  not  the  powei'  to  'modify'  the  order  in  this  case." 

[All  italics  quoted.] 
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\<ili(>ii'tl  I{(ir)i('-'<'<  ;i//r.s'  .l.s-.s"/(  V.  Federal  Trade  Coniinixsion.  i;<il  F    170 

(C.  C.  A.  6,  1919) 

Faet.'s. — 'Vim  Commi.ssioii  issu(>d  an  order  directing  tlie  Harness  Manufacturers' 
Association  to  desist  from  using  certain  methods  of  competition.  The  associa- 
tion petitioned  tlie  court  to  review  and  set  aside  the  order  and  made  a  motion 
(o  dispense  with  printing  tlie  record.  This  motion  was  denied  and  the  record 
naving  nut  heen  printed  tlie  t^immission  moved  to  dismiss  the  petition  for  review. 

Stafenie>it  of  the  Court.—rnfie  171 :  "The  statute  further  provides  tliat  the  find- 
ings of  facts  by  the  Commission  shall  be  conclusive,  if  supported  by  any  evidence. 
It  folloNvs  that  there  will  be  no  oceasion  to  resort  to  the  record  on  tvMch  the  ftrid- 
rnffs  ivere  based,  unless  it  is  alleged  that  there  loas  no  evidence  to  support  a 
partievlar  findivp,  and  then  it  would  he  necessary  to  examine  only  so  much  of 
the  evidence  as  pertained  to  fh^it  subject.'      [Italics  added.] 

John  Bene  rf  »SV;».s  v.  Federal  Trade  Commission,  299  Fed.  468  (C  C.  A.  2,  1924) 

I'age  4(59 : 

"*  *  :;t  .^yp  'must  iiKjuire  whether  the  Commission's  findings  of  fact  are 
supported  by  evidence,'  and  this  inquiry  includes  an  ascertainment  of  what  kind 
of  evidence,  or  evidence  so-called,  the  fa<'t  findings  rest  upon.  If  by  evidence  is 
meant  testimonial  matter  legall.y  C(mipetent,  relevant,  pertinent,  and  material, 
this  recoi'd  contains  very  little  of  that  kind." 

Harriet  Ifuhhard  Aycr.  Inc.,  v.  Federal  Trade  Commission,  1~>  Fed.  (2d)  274 

(C.  C.  A.  2,  1926) 

F<icfs. — The  petitioner  was  engaged  in  the  business  of  the  manufacture  and 
sale  of  perfume  and  cosmetics.  It  mailed  out  a  suggested  price  list  with  its  orders 
and  refused  to  sell  to  customers  who  engaged  in  price  cutting.  The  Commission 
found  that  they  were  utilizing  cooperative  means  of  accomplishing  the  main- 
tenance of  uniform  resale  prices. 
The  Commission's  order  was  reversed,  but  the  Court  said  (p.  276)  : 
"The  rule  is  now  well  recognized  that  the  finding  of  fact  by  the  Commission, 
having  any  eiudence  to  support  it,  is  conclusive  and  binding  upon  the  courts, 
and  we  may  not  review  the  weight  of  the  testimony."     [Italics  added.] 

Indiana  Quartered  Oak  Co.  v.  Federal  Trade  Commission,  26  F.    (2d)   34t),  341, 

(C.  C.  A.  2,  1928) 

INFanton,  L.  Hand,  and  Swan,  Circuit  Judges. 
*  ****** 

It  is  now  well  settled  that  findings  of  fact  by  the  Commission,  having  any 
evidence  tft  support  them,  are  conclusive  and  binding  upon  the  courts  reviewing 
the  weight  of  the  testimony.  Fed.  Trade  Commission  v.  Beech-Nut  Co.,  257  U.  S. 
441,  42  Sup.  Ct.  150,  66  L.  Ed.  307,  19  A.  L.  R.  882 ;  Harriet  Hubbard  Ayer,  Ine.,  v. 
Fed.  Trade  Commission  (C.  C.  A.)  15  F.  (2d)  274,  276;  Oppenheim,  Oberndorf  d 
Co.  V.  Fed.  Trade  Comni.  (C.  C.  A.)  5  F.  (2d)  574;  Nat.  Bi.<icuit  Co.  v.  Fed.  Trade 
Commission  (C.  G.  A.)  299  F.  738. 

******* 

Swan,  Circuit  Judge. 

/  reluctantly  concur  in  the  result,  because  the  Commission  has  made  findings 
of  deception  of  the  public,  which  there  is  some  evidence  to  support,  though  in  my 
opinion,  it  is  greatly  outioeighed  by  contrary  evidence.  The  purchasing  public 
knows  little,  cares  less,  I  think,  about  the  botanical  characteristics  of  mahogany. 
The  Philippine  Government,  our  own  Departments  of  War,  Commerce,  and  Agri- 
culture, and  the  Interstate  Commerce  Commission  have  been  accustomed  for 
.vears  to  refer  to  the  woods  in  question  as  "Philippine  mahogany."  The  National 
Hardware  Lumber  Association  has,  since  1916,  established  rules  for  grading 
"Philippine  mahogany."  This  terms  is  used  in  foreign  countries  also.  Combined 
with  the  word  "Philippine,"  "mahogany"  is  used  in  its  commercial,  as  distin- 
guished from  its  botanical,  sense.  Such  usage  is  common  in  the  lumber  industry. 
Witness:  Douglas  fir  or  Oregon  pine,  which  is  a  false  hemlock;  red  cedar,  which 
is  a  juniper ;  and  many  other  instances  which  might  be  cited.     Interference  with 


572        ,  AMEND   FEDERAL   TRADE    COMMISSION    ACT 

8iu-li  coiiimercial  usage  does  not  seem  to  me  justifiable,  but  in  view  of  the  Coia- 
mission's  findings,  the  court  is  powerless  (y.  342).     (All  italics  added.] 

Federal  Trade  Commission  v.  Inecto.  Inc.,  70  Fed.  (2)  370  (C.  C.  A.  2,  1934) 

Pacts. — The  Commission  made  a  motion  for  leave  to  present  the  cause  to  the 
court  without  printing  all  the  evidence  heard  by  the  Oonunission. 

Holding  of  the  court. — ^Motion  denied. 

''The  court  trill  have  no  occasion  to  resort  to  the  record  on  irJiich  tlie  findings 
were  hased,  unless  it  he  asserted^  hy  the  respondent  that  the  ord<r  is  not  supported 
hy  the  eridcnce.  National  Harness  Mfrs.'  Assn.  v.  F.  T.  C,  201  F.  170  (C.  C.  A.  6). 
Upon  our  review,  it  tvill  be  our  duty  to  ascertain  whether  such  finding  is  supported 
by  any  evidence,  if  it  be  challengecl.  Petitioner  asserts  that  part  of  the  issues  of 
fact  tried  in  this  case  were  determined  in  favor  of  the  respondent  and  are  no 
longer  in  issue ;  that  there  will  be  no  occasion  to  consider  any  portion  of  that 
evidence  concerning  these  issues.  The  petitioner  asks  to  print  only  so  much  of 
the  evidence  as  it  relies  upon  to  support  any  finding  or  findings  which  bear  upon 
the  issues  to  be  presented  to  this  court. 

"Rule  21,  and  subdivision  2,  of  this  court,  in  an  application  for  the  enforcement 
rif  an  order,  requires  that  the  transcript  of  the  entire  record  shall  be  printed,  and 
unless  the  parties  agree  upon  printing  less,  we  cannot  do  otherwise  than  require 
all  the  testimony  to  be  printed  as  constituting  the  record  for  our  review."  [Italics 
added.] 

Hersfeld  et  al.  v.  Federal  Trade  Commission.  14(»  Fed.  (2d)  207  (C.  O.  A.  2,  1944) 

Facts.— The  Commission  forbade  the  use  by  the  petitioner  of  the  word  "Mills" 
as  part  of  their  title.  They  were  doing  Inisiness  under  the  name  "Stephen  Rug 
Mills."  For  9  years  the  petitioner  had  been  in  the  business  of  importing,  dis- 
tributing, and  selling  rugs  to  wholesale  and  retail  dealers.  They  owned  the  stock 
in  and  controlled  mills  in  the  United  States,  Europe,  and  China. 

Holding  of  the  court. — The  Commission's  order  was  affirmed. 

Statement  of  the  court.— Fages  208-209: 

"It  does  not  follow  that  the  relief  granted  should  extend  to  an  entire  sup- 
liression  of  the  word,  'Mills':  and,  if  we  thought  oirrselves  free  to  control  the 
remedy,  wc  might  be  satisfied  to  niodifu  the  order  by  merely  adding  some  such 
suffix  as  the  Supreme  Court  thought  adequate  in  Federal  Trade  Commission  v. 
Royal  Milling  Co..  288  U.  S.  212,  218,  53  S.  Ct.  335.  77  L.  Ed.  70G.    *    *    * 

^  *****  • 

.'  *  *  *  the  petitioners  are  near  en(mgh  to  l>eing  manufacturers  to  justify 
their  use  of  the  title  as  it  stands,  provided  all  chance  of  deception  were  removed. 

"However,  since  Federal  Trade  Commission  v.  Royal  Milling  Co.  supra,  288 
U.  S.  212,  53  S.  Ct.  335,  77  L.  Ed.  706,  was  decided,  the  Supreme  Court  has  as 
much  circumscribed  our  poioers  to  review  the  decisions  of  administrative  tri- 
bunals in  point  of  remedy,  as  they  have  alicays  been  circumscribed  in  the  review 
of  facts.  Such  tribunals  possess  competence  in  their  special  fields  which  forbids 
us  to  disturb  the  measure  of  relief  which  they  think  necessary.  In  striking  tliat 
balance  between  the  conflicting  interests  involved  which  the  remedy  measures, 
they  are  for  all  practical  purposes  supreme. 

*  *  *  *  *  *  * 

"We  do  not  forget  that  from  time  immemorial  this  duty  has  lieen  entrusted 
to  coui'ts,  but  that  is  irrelevant.  Congress  having  now  created  an  ox-gan  endowed 
with  the  skill  which  comes  of  long  experience  and  penetrating  study,  its  con- 
clusions inevitably  supersede  those  of  courts,  which  are  not  similarly  endowed." 
[Italics  added.] 

Dearborn  Supply  Co.  v.  Federal  Trade  Conitnisxion,  146  Fed.    (2d)    5. 

(C.  O.  A.  7,  1944) 

Facts. — The  complaint  charged  that  the  petitioner  had  violated  the  statute  by 
disseminating  false  advertisements  concerning  a  cosmetic  "Mercolized  Wax" 
in  that  under  certain  conditions  it  may  be  harmful  to  the  user  because  of  the 
ingredients  of  the  product.  The  Connnission  found  that  the  advertisements 
contained  no  reference  to  precautions  and  made  no  reference  to  directions  for 
use' or  cautions  that  the  preparation  should  be  used  as  directed. 

Holding  of  the  Conrt.— The  Commission's  order  was  set  aside  without  jirejudice 
to  offer  additional  proof. 
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Statement  of  the  Court. — Pages  6-7 : 

"luasiuuch  as  we  are  convinced,  after  a  careful  study  of  the  Vfcord.  that  thevf 
is  no  substantial  eridcnrc  to  support  tfu  fiudiufi  of  the  Coiimiission  upon  which 
its  supplemental  order  is  predicated,  we  find  it  unnecessary  to  consider  numerous 
other  questions  raised  by  ijetitioner. 

******* 

"Admittedli/,  there  is  no  direct  proof  in  support  of  this  findiin/,  either  in  the 
evidence  heard  at  the  supplemental  hearing  or  in  the  stiimlation  entered  into 
prior  to  the  original  hearing.  Respondent  (the  Conimission),  however,  indulges 
in  certain  inferences,  assumptions,  and  innuendoes,  which  it  contends  furnisli 
the  necessary  support.  The  burden  of  its  argument  in  this  respect  is  that 
resijondent.  with  petitioner's  knowledge,  was  led  to  believe  that  petition(>r  was 
making  no  contention  but  that  its  advertisements  failed  to  reveal  any  precau- 
tionary statement,  and  that  under  such  circumstances  it  was  the  duty  of 
petitioner  to  relnit  he  assumptions  so  indulged  in  by  resi)ondent  by  the  intro- 
duction of  petitioner's  complete  advertisement.  Passing  i)y  the  proposition  that 
such  assumittion  on  the  part  of  respondent,  even  thougli  ac(iuie.sced  in  liy  ijeti- 
tioner,  should  be  permitted  as  a  substitute  for  proof,  of  which  we  are  doubtful, 
we  ai-e  of  the  view  that  the  record  furnishes  no  basis  for  saying  that  there  was 
acquiescence  by  petitioner.  In  fact,  the  circumstances  iK>int  to  a  contrary 
conclusion."     [Italics  added.] 

The  Carlay  Compatiy  v.  Federal  Trade  Commission,  decided  February  14,  1940, 
C.  C.  A.  7,  not  yet  reported 

"There  is  no  evidence  in  this  record  to  support  a  finding  that  it  is  necessary, 
in  order  to  follow  the  suggested  plan,  that  the  user  adhere  to  a  restricted  diet. 
The  facts  are  plain,  it  being  undisputed  that  eating  candy  before  meals  curbs 
tlie  appetite,  lessens  intake  of  food  and  involves  no  restriction  of  diet  but  auto- 
matically restrains  the  desire  for  food.  This,  we  think  is  all  that  petitioners 
have  ever  claimed;  this,  we  think  is  all  that  their  advertising  represents. 
There  is  absolute  absence  of  ang  deceptive  repre.<<entation.  It  foUoivs  ttint  there 
is  laclc  of  substantial  emdence  to  support  the  finding  that  a  rigorous  or  restricted 
diet  is  necessarg. 

Substantial  evidence  is  more  than  a  mere  scintilla.  It  means  such  relevant 
evidence  as  a  reasonable  mind  would  accept  as  adequate  to  support  a  con- 
clusion. It  must  be  of  such  character  as  to  afford  a  substantia]  basis  of  fact 
from  which  the  fact  in  issue  can  be  reasonably  inferred.  It  excludes  vague, 
uncertain  or  irrelevant  matter.  It  implies  a  quality  and  character  of  proof 
which  induces  conviction  and  makes  a  lasting  impression  on  reason.  Consoli- 
dated Edison  Company  v.  'National  Labor  Relatiotis  Board,  305  U.  S.  197;  Na- 
tional Labor  Relations  Board  v.  Columbia  Enameling  and  Stamping  Company, 
306  U.  S.  292,  299;  National  Labor  Relations  Board  v.  Thompson  Products,  Inc., 
97  F.  2d  13,  15  (G.  C.  A.  6).  The  rule  of  substantial  evidence  is  one  of  funda- 
mental importance  and  marks  the  dividing  line  between  law  and  arbitrary 
power ;  and  the  requirement  that  a  finding  must  be  supported  by  substantial 
evidence  does  not  go  so  far  as  to  justify  orders  without  a  basis  in  evidence  hav- 
ing rational,  probative  force.  Consolidated  Edison  Company  v.  National  Labor 
Relations  Board,  supra..  National  Labor  Relations  Board  v.  Thompson  Products, 
supra."     [Italics  added.] 

/S.  Buch.sbaum  &  Co.  v.  Federal  Trade  Commission    (C.  C.  A.  7,  8405,  decided 
January  14,  1946,  CCH  Court  Dec,  p.  58044,  certiorari  applied  for) 

Facts. — As  stated  by  the  court,  on  petition  for  review  of  a  Commission  order : 
"W.  C.  Reeves  was  the  trial  examiner  origiiially  ai)pointed  to  act  in  this 
case.  He  conducted  hearings  on  April  3  and  4,  11)41,  at  Chicago,  and  on  April 
11  and  12,  1941,  at  Toledo,  Ohio,  at  whicli  evidence  was  taken  covering  619 
pages  of  transcript,  and  48  Commission  exhibits  and  17  of  iietitioner's  exhibits 
were  received  in  evidence.  Sixteen  witnesses  for  the  Commission  testified  he- 
fore  him,  including  all  six  of  the  consumer  witnesses. 

"Mr.  Reeves  died  October  26,  1941.  Trial  Examiner  Vilas  was  appointed  on 
November  17,  1941.  to  complete  the  taking  of  testimony,  close  the  case,  and 
make  his  report  upon  the  evidence.  Within  4  days  from  that  date  petitioner 
filed  with  the  Commission  its  motion  that  there  be  a  trial  de  novo  and  that  the 
transcript  of  hearings  before  Trial  Examiner  Reeves  be  stricken  from  the  record. 
85257 — 46 38 
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The  motion  was  denied  by  the  Commission  on  December  5,  1941,  and  Examiner 
Vilas  proceeded  from  where  Mr.  Eeeves  left  off  and  based  his  report  both  upon 
the  evidence  taken  before  Mr.  Reeves  and  that  heard  by  him." 

Holding  of  the  Court. — The  order  was  set  aside,  the  court  saying  there  should 
have  been  trial  de  novo  after  the  first  trial  examiner's  death : 

"The  Commission  contends  that  wliat  it  calls  the  marked  difference  between 
the  functions  and  authority  of  trial  judges  and  masters,  on  the  one  hand,  and 
trial  examiners,  on  the  other,  precludes  the  application  of  the  rule  of  confronta- 
tion in  the  authorities  just  referred  to.  Hence  it  argues  that  the  finding  of 
examiners  being  advisory  only,  there  is  not  present  in  their  findings  the 
principal  consideration — that  is  to  say,  finality  of  factual  judgment — which  re- 
quires a  trial  de  novo  in  the  event  of  the  death  or  disability  of  a  judge  or 
master.     We  think  this  does  not  meet  petitioner's  contention." 

Cases  on  "Preponderance"  and  "Clearly  Erroneous" 

United  States  v.  Blaticini,  29  Fed.  Supp.  44  (D.  O.  Pa.) 

"It  should  be  noted  that  preponderance  of  the  evidence  does  not  mean  pre- 
ponderance in  amount,  but  in  weight"  (p.  45). 

Guilford  Const.  Co.  et  al.,  v.  Biggs,  102  Fed.  (2^)  46  (C.  C.  A.  4) 

"The  provisions  of  the  new  procedural  rules  that  the  findings  of  fact  of  the 
trial  judge  are  to  be  accepted  on  appeal  unless  clearly  Avrong  (rule  52  (a),  28 
U.  S.  C.  A.  following  sec.  723c)  is  but  the  formulation  of  a  rule  long  recognized 
and  applied  by  courts  of  equity"  (p.  47). 

State  Farm  Mut.  AutomoMle  Ins.  Co.  v.  Bonacci  et  al,  111  F.  (2d)  412  (C.  0.  A.  8) 

"The  rule  plainly  contemplates  a  review  by  the  appellate  court  of  the  sufficiency 
of  the  evidence  to  sustain  the  findings.  If  this  were  not  true,  the  provision  that 
requests  for  findings  are  not  necessary  'for  the  purpose  of  review'  would  be 
meaningless.  If  the  findings  are  clearly  erroneous,  the  appellate  court  should 
set  them  aside,  always  giving  due  regard  to  the  fact  that  the  trial  court  had  the 
opportunity  of  observing  the  witnesses. 

"In  Koenig  v.  Oswald,  supra,  we  reversed  the  findings  of  the  lower  court  in  a 
fraud  case  because  they  were  deemed  to  be  contrai-y  to  the  weight  of  the  evi- 
dence, even  though  they  were  sustained  by  the  spoken  word  from  the  witness 
stand.  While  the  findings  of  fact  are  presumptively  correct,  they  are  not  con- 
clusive on  appeal,  if  against  the  clear  weight  of  the  evidence. 

*  *  *  *  ^  *  * 

"The  facts  largely  relied  upon  in  this  case  consist  of  testimony  and  written 
statements  given  or  made  by  the  defendants  not  in  the  presence  of  the  lower 
court  but  in  the  course  of  the  trial  of  the  damage  actions  in  the  State  court. 
The  lower  court,  as  to  such  evidence,  had  no  better  opportunity  of  judging  the 
credibility  of  the  witnesses  than  does  the  appellate  court"  (p.  415). 

United  States  v.  State  Street  Trust  Co.,  124  Fed.  (2)  948  (C.  C.  A.  1) 

"A  finding  cannot  be  set  aside  unless  it  is  clearly  erroneous;  that  is,  against 
the  clear  weight  of  the  evidence  (rule  52  (a).  Fed.  Rules  Civ.  Proc,  28  U.  S.  C.  A. 
following  section  723c"  p.  950). 

Aetna  Life  Ins.  Co.  v.  Kepler,  116  Fed.  (2)   (C.  C.  A.  8) 

"The  effect  of  rule  52  (a)  was  to  establish  a  uniform  standard  for  testing  the 
validity  of  findings  of  fact  in  any  ca.se  tried  without  a  juiT-  The  standard 
adopted  was  that  which  had  always  prevailed  in  equity. 

"This  court,  with  respect  to  jury-waived  cases,  is  no  longer  merely  a  court  of 
error  which  considers  only  questions  of  law.  It  now  acts  as  a  court  of  review  in 
all  nonjury  cases  in  accordance  with  the  practice  which  formerly  prevailed  in 
equity  appeals. 
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"The  fiudings  of  fact  of  the  court  below  to  the  extent  that  they  are  unsup- 
ported by  fcjubstantial  evidence,  or  are  clearly  against  the  weight  of  the  evidence 
or  were  induced  by  an  erroneous  view  of  the  law,  are  not  binding  upon  this  court" 
(P.  5). 

A  Discussion  of  the  Dual  and  ('onflicting  Jurisdiction  of  the  FedekAl  Trade 
Commission  and  the  Food  and  Dsug  Administration  Containing  ExciatPTS 
From  the  Committee  Reports  and  Statements  of  Members  of  Congress  With 
Respect  to  the  Wheeler-Lea  Act 

The  dual  and  conflicting  jurisdiction  of  these  two  Federal  agencies  is  in  the 
field  of  regulating  commerce  in  foods,  drugs,  devies,  and  cosmetics. 

The  authority  of  the  Federal  Trade  Commission  is  the  Federal  Trade  Com- 
missiim  Act,  as  amended  by  the  Wheeler-Lea  Act,  which  was  approved  March 
21,  1938  (15  U.  S.  C.  A.  41). 

The  authority  of  the  Food  and  Drug  Administration  is  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  which  was  approved  June  25,  1938  (21  U.  S.  C.  A.  301).  It 
replaced  the  Federal  Food  and  Drugs  Act  of  June  30,  1906  (21  U.  S.  C.  A.  1). 

The  two  statutes  involved,  therefore,  were  enacted  by  the  same  Congress.  They 
were  considered  and  reported  by  the  same  committee  of  the  House  of  Repre- 
sentatives, i.  e.,  the  (-Committee  on  Intei'state  and  Foreign  Commerce,  and  by  the 
same  subcommittee  of  that  committee.  The  reports  of  this  committee  and  state- 
ments made  by  the  committee  members  on  the  floor  of  the  House  of  Representa- 
tives clearly  show — as  do  the  statutes  themselves — that  the  committee  intended 
to  formulate  a  pattern  of  regulation  which  would  operate  smoothly  as  a  whole 
without  conflict  among  the  parts. 

Conflict,  however,  has  developed.  It  came  slowly  at  first,  but  later  gathered 
speed  and  proportion.    It  is  now  acute  and  is  constantly  becoming  more  serious. 

The  conflict  has  sprung  in  part  from  the  Commission's  effort  to  make  section 
15  (a)  of  the  Wheeler-Lea  Act  support  its  asserted  authority  to  deal  with  direc- 
tions and  warnings  pertaining  to  the  use  of  drug  and  cosmetic  products. 

That  section  was  to  define  the  term  "false  advertisement."  Rather  than  be 
the  basis  for  conflict,  the  section  was  intended  by  the  Congress  to  guard  against 
conflict  by  excluding  labeling  from  the  Commission's  jurisdiction. 

Whether  Congress  intended  that  the  Commission  should  have  any  jurisdiction 
over  the  labeling  of  foods,  drugs,  devices,  and  cosmetics  after  passage  of  the 
W^heeler-Lea  Act  is  a  serious  question.  If  Congress  intended  the  Commission 
to  retain  any  jurisdiction  over  the  labeling  of  those  commodities  it  was  solely 
on  the  Commission's  general  authority  over  unfair  methods  of  competition. 

For  the  regulation  of  commerce  in  foods,  drugs,  devices,  and  cosmetics  Congress 
passed  two  laws :  One,  the  Federal  Food,  Drug,  and  Cosmetic  Act,  to  govern  the 
■composition  and  labeling  of  the  products ;  and  the  other,  the  Wheeler-Lea  Act, 
to  prohibit  the  false  advertisement  of  them. 

It  was  not  intended  to  encumber  advertising  with  the  minutiae  of  directions 
and  cautions  which  appropriately  belong  in  the  labeling  which  is  at  the  hand  of 
the  user  when  the  article  is  used. 

This  is  crystal  clear  in  the  congressional  debates  and  reports.  Said  the  com- 
mittee report  in  the  House  of  Representatives  on  the  Wheeler-Lea  Act  (Rept.  No. 
1618,  August  19, 1937,  75th  Cong.,  1st  sess.,  p.  5)  : 

"It  will  be  observed  that  it  is  not  mandatory  on  the  advertiser  to  state  any- 
thing. The  only  requirement  is  in  case  he  does  advertise,  he  shall  not  make 
statements  that  are  misleading  in  a  material  respect. 

"It  is  incumbent  on  the  advertiser  to  reveal  facts  material  in  tlie  light  of 
representations  made  in  the  advertisement." 

When  Commissioner  Freer  appeared  before  the  Senate  Committee  on  Inter- 
state Commerce  to  testify  concerning  the  Wheeler-Lea  bill,  he  said : 

"*  *  *  It  should  be  borne  in  mind  that  the  Federal  Trade  Commission 
deals  with  false  and  misleading  advertising  matter  in  contradistincition  to  the 
prohibitions  in  the  Food  and  Drug  Act,  which  are  directed  against  the  adultera- 
tion of  foods  and  drugs  and  the  misbranding  and  mislabeling  of  the  bottles  or 
packages  in  which  they  are  contained"  (hearing  on  S.  3744,  Senate  Committee  on 
Interstate  Commerce,  74th  Cong.,  2d  sess.,  p.  79). 

Congressman  Reece,  a  member  of  the  subcommittee  which  handled  the  bills,  said 
on  the  floor  of  the  House  (vol.  83,  Congressional  Record,  p.  399)  : 

"The  bill  amending  the  Federal  Trade  Commission  Act  and  dealing  specifically 
with  advertising  is  before  you  for  action.  It  is  to  be  followed  by  a  food  and 
drug  bill  which  I,  as  a  member  of  the  committee,  believe  will  give  the  Food  and 
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Drug  Administration  of  the  Department  of  Agriculture  ample  authority  with 
wliich  to  effectively  regulate  and  control  tlie  food,  drug,  device,  and  cosmetic 
industries.  If  the  House  passes  tliese  two  bills,  I  believe  that  agreements  on 
such  legislation  can  be  effected  witli  the  other  branch  of  Congress  and  we  will 
have  equipped  two  appropriate  agencies  of  the  Federal  Government  with  all  of 
the  authority  atid  power  necessary  to  proi>erly  regulate  the  food,  drug,  device,  and 
cosmetic  industries,  to  prevent  the  dissemination  of  unlawful  advertising,  and 
protect  the  imblic." 

Congressman  Wolverton,  a  member  of  the  Committee  on  Interstate  and  Foreign 
Commerce,  said  in  the  House  (vol.  83,  Congressional  Record,  p.  306)  : 

"It  (the  definition  of  a  false  advertisement)  places  no  requirement  on  the 
advertiser  to  make  any  statement  concerning  the  commodity,  but  does  require 
thiit  he  shall  make  no  statement  that  is  misleading  in  a  material  respect." 

And  the  Commission  itself,  in  its  1942  annual  report  to  Congress,  referring  to 
its  advertising  activity,  said  (p.  80)  : 

"*  *  *  The  Commissio^i's  only  object  is  to  prevent  false  and  misleading 
advertisements.  It  does  not  undertake  to  dictate  what  an  advertiser  shall  say, 
but  mei'ely  indicates  what  he  may  not  say  under  the  law." 

HOW   CONFLICT  DEVELOPS 

In  spite  of  the  limitation — clear  in  the  statute  and  in  the  expressed  intent  of 
Congress — the  Commission,  in  an  increasing  number  of  cases,  pnt.iects  its  con- 
trols into  matters  of  labeling.  Perhaps  the  Commission  does  not  agree  that  the 
limitation  is  clear.  In  a  receiit  case  (Dcarhorn  t^upply  ComiKinii  v.  Federal  Trade 
Voni^ission,  C.  C.  A.  7,  146  Fed.  (2d)  5),  the  C<mmiission's  brief  referring  to 
section  15  (a)  says: 

"The  contention  that  the  Commission  has  no  jurisdiction  over  labeling  (peti- 
tioner's brief,  pp.  27-39)  is  based  on  the  provision  of  section  15  of  the  Fe<leral 
Trade  Commission  Act.  which.  'For  the  i)HrjK»<es  of  sections  12,  13,  and  7.'/.' 
excludes  'labeling'  from  the  statute's  definition  of  a  'false  advertisement'  of 
foods,  drugs,  and  cosmetics  (52  Stat.  IIG ;  15  U.  S.  C.  A.,  sec.  55).  This  excluMon, 
we  think  iras  intended  to  apylij  only  in  proeeedinys  under  sections  13  and  IJf  of 
the  statute  (15  U.  S.  C.  A.,  sees.  53,  54),  to  enjoin  or  criminally  prosecute  the 
dissemination  of  false  advertisements  in  violation  of  section  12  (15  U.  S.  C.  A., 
sec.  52),  and  was  not  intended  as  a  limitation  upon  the  Commission's  jurisdiction 
to  suppress  false  labeling  by  an  administrative  order  to  cease  and  desist."  [Italics 
added.] 

The  Commission  has  an  ingenious  device  for  controlling  labeling,.  It  deter- 
mines whether  an  advertisement  is  "false"  by  what  appears,  or  does  not  appear, 
in  the  labeling.  If  the  labeling  is  not  satisfactory  to  the  Commission  it  orders 
the  advertiser  to  cease  and  desist  disseminating  an.v  advertisements  which  do  not 
contain  the  warnings  which  it  thinks  should  be  in  the  labeling,  unless  the  labeling 
is  revised  to  include  them  and,  in  that  event,  the  advertiser  is  to  include  in  his 
advertisements  the  phrase:  "Caution:  Use  Only  as  Directed."  No  other  phrase 
will  do.  And  it  matters  not  whether  the  advertisement  be  large  or  small  or 
composed  of  much,  little,  or  no  text. 

THE  COMMISSION  INSISTS  ON  WARNINGS  AGAINST  "eXCEsSIVe"  USE 

Many  companies  which  have  labeled  their  products  in  a  manner  which  has  met 
either  the  expressed  or  implied  approval  of  the  Food  and  Drug  Administration 
ai-e  finding  themselves  in  difficulty  with  the  Commission  b(>cause  the  Commission 
does  not  consider  the  labeling  satisfactory.  That  is  tru(>  in  the  cases  discussed 
by  the  Commission's  witness  (Mr.  Cassedy)  (Emerson  Drug  Co..  Docket  No.  48.54  ; 
Cajiudine  Chemical  Co.,  Dock(»t  No.  4852:  Miles  Laboratories,  Inc.,  Docket  No. 
4003;  The  Larned  Coi-p.,  Docket  No.  5038). 

It  is  no  answei-  to  say,  as  a  Conunission  witness  (Mr.  Cassedy)  said  in  referring 
to  some  of  these  comi)l!iints  that  "nowhere  in  any  of  the  complaints  in  tiny  of 
those  ffiur  cases  does  the  Commission  seek  to  control  labeling."  Likewise,  it 
would  be  no  answer  to  say  that  in  those  complaints  the  Commission  may  have 
inserted  allegations  pertaining  to  other  matter.  Pcrha])s  the  complaints  wt^re 
drawn  so  as  not  to  disclose  the  real  purpose  of  the  cases.  The  fact  is  that  the 
cases  wei-e  started  primarily  on  the  subject  of  warnings  in  the  labeling.  The 
case  iWi'n — jtarticularly  the  stipulations  submitted  to  the  respondents  before  the 
complaints  were  instituted  (the  coniijlaints  were  not  instituted  until  the  respond- 
ents refused  to  sign  such  stipulations) — show  that  clearly,  and  the  conduct  of 
such  of  the  cases  which  are  now  active  shows  it  beyond  doubt.     The  cases  have 
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been  instituted  by  the  Couimissiou  in  an  effort  to  compel  the  aianufactiu'ers  to 
revise  their  hibeliug  to  include  announcements  that  the  "'Excessive"  use  of  the 
protlucts  may  have  dire  effects  sucli  as  mental  derangement,  collapse,  serious 
blond  disturbances,  etc.     No  definition  of  the  word  "Kxcessive"  is  provided. 

THE  LAW  IK>LS  NOT  APPLY,  AND  WAS  NOV  INTKNUED  TO  APPLY,  TO  CAiSES  WHKRB 
POSSIBLE  INJURIOUS  CONSEQUENCES  MIGHT  lOLLOW  USE  OTHER  THAN  THAT 
KECOM. MENDED 

Tlie  conference  rei)ort  on  the  Wheeler-Lea  Act,  as  it  refers  to  the  definition  of 
'•false  advertisement,"  said  : 

'"The  section  does  not  contemplate  ijenalization  in  those  cases  where  the  use 
is  not  as  recommended  and  is  not  under  usual  or  cu:  tomary  conditions.  It  is 
not  intended  to  extend  to  cases  where  there  might  be  injurious  results  merely 
because  of  reactions  of  consumers  due  to  their  peculiar  idiosyncrasies  or  allergic 
conditions."     ( H.  Kept.  No.  1774,  75111  (.'ong.,  3d  sess.,  p.  10.) 

When  the  Wheeler-Lea  hill  was  being  discussed  in  ihe  House  of  Representa- 
tives. .January  12.  VMS,  the  following  colloquy  occurred  (vol.  83,  Cong.  Rec, 
p.  414)  : 

"Mr.  O'Malley.  May  I  ask  the  gentleman  from  California  [Mr.  Lea]  if  it 
would  be  his  understanding,  as  well  as  the  understanding  of  the  members  of  the 
committee,  that  the  term  'false  advertisement'  in  this  section  would  mean  that 
the  advertiser  failed  to  say,  for  instance,  that  Sloan's  liniment  is  unhealthy  to 
drink'.'     Would  this  be  a  false  advertisement  if  some  one  used  it  to  drink? 

"Mr.  Le-\.  No.  *  *  *  He  is  not  required  to  say  anything  in  his  ad,  but  if 
he  does  state  anything  it  must  be  true." 

And  at  the  same  time  the  following  occurred  (vol.  83,  Cong.  Rec,  p.  412)  : 

"Mr.  WnrrE  of  Ohio.  Let  us  take,  for  example,  the  manufacturer  of  cosmetics. 
If  cosmetics  are  u.sed  for  normal  purposes  and  injury  occurs,  the  gentleman  would 
want  to  punish  the  man  who  put  out  the  cosmetics,  but,  on  the  other  hand,  if  these 
cosmetics  are  eaten  by  somebody  or  used  for  a  purp(!se  other  than  prescribed, 
cei'tainly  the  gentleman  woidd  not  want  to  hold  the  manufacturer  responsibleV 

'"Mr.  Lea.  No.  We  are  shortly  going  to  come  along  with  a  food-and-drug  bill 
which  is  pretty  well  prepared  for  presentation  to  the  House.  The  gentleman 
referred  to  cosmetics.  The  new  food-and-drug  bill  will  require  a  warning  of  what 
may  be  the  deleterious  effects  if  used  under  certain  conditions.  We  are  going  to 
take  care  of  that  in  the  label  and  misbranding  features." 

One  of  the  C(inimission's  witnesses  (Mr.  Cassedy)  referred  several  times  to  the 
ca.se  of  Miles  Lahoratories  v.  Federal  Trade  Co)iiinission  (C.  A.  D.  C.  140  Fed. 
(2d)  683).  That  was  a  case  instituted  by  Miles  Laboratories  when  confronted 
by  the  Commission  with  the  demand  for  a  stipulation  in  the  case  above  referred 
to  as  Docket  No.  4903.  The  company  had  the  choice  of  signing  the  stipulation, 
which  required  a  change  in  the  warnings  on  its  labels,  or  of  being  subjected  to 
a  complaint  and  proceeding  by  the  Commission.  The  company  instituted  suit 
for  a  declaratory  judgment  and,  while  the  court  did  make  the  statement  which 
the  Coumiission  witness  considered  favoralile  to  his  position  and  which  he  there- 
fore quoted,  the  court  also  made  this  highly  significant  statement   (OS."))  : 

"In  the  present  case  and  on  the  present  record — if  the  question  were  ojien — it 
might  very  well  be  argued  that  appellants  advertising  is  neither  false  nor 
misleading,  when  considered  in  the  light  of  the  statutory  provision  requiring 
no  more  than  a  revelation  of  all  material  consequences  whi<h  may  result  from 
the  use  of  the  product  in  the  customary  way  or  under  the  conditions  pre- 
scribed in  the  advertisement.  But  since  the  matter  is  not  open  we  have  no 
occasion  to  examine  or  weigh  questions  of  fact  or  law,  since  they  are  in  the 
first  instance  within  the  exclusive  jurisdiction  of  the  Commission  and  its  decision 
when  made  is  subject  to  challenge  only  as  provided  in  the  act ;  nor  is  there 
anything  in  the  Declaratory  .Judgment  Act  which  changes  this  result  or  creates 
new  rights  or  increases  or  extends  the  jurisdiction  of  the  courts  Doehler  Metal 
Furniture  Co.  v.  Warren,  76  U.  S.  App.  D.  C.  60,  129  F.  '2d  43,  4.^)." 

HOW  DUAL  CONTROL  WORKS 

Several  years  ago  the  Food  and  Diug  Administration  caused  a  large  quantity 
of  Bromo-Seltzer  to  be  seized,  alleging  misbranding  primarily  with  respect  to 
the  adequacy  of  the  directions  and  warnings.  After  much  consideration,  the 
formula  and  labeling  of  Bromo-Seltzer  were  revised  and  the  litigation  was 
terminated.     Then  the  Federal  Trade  C<»mmission  moved  in.     Now  the  company 
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is  engaged  in  the  trial  of  a  Commission  complaint,  Docket  No.  4854,  in  which 
the  Commission  demands  warnings  in  excess  of  those  which  appear  in  the  re- 
vised labeling.  The  case  has  been  going  on  for  a  protracted  period  of  time  with 
hearings  at  many  jilaces  in  the  United  States  from  coast  to  coast  and  from  the 
Gulf  to  the  Great  Lakes.  See  the  attached  chart  as  to  it  and  two  other  cases 
discussed  by  the  Commission  witness.  And  compare  the  complaints  in  these 
cases  with  the  stipulations  whicli  were  submitted  by  the  Commission  to  the 
companies  prior  to  the  filing  of  the  complaints. 

These  cases  are  perfect  examples  of  dual  and  conflicting  jurisdiction.  As  the 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  said  in  the  Willard  Tablet  case 
{V.  S.  V.  Willard  TaWet  Co.,  141  Fed.  (2d)  141),  holding  a  Commission  order 
to  be  res  judicata  against  the  Food  and  Drug  Administration : 

"We,  therefore,  have  the  incongruous  situation  of  one  branch  of  the  Govern- 
ment approving  the  method  now  pursued  by  the  claimant  and  another  branch 
seeking  to  condemn." 

Thus,  an  agency  which  is  "complainant,  jury,  judge,  and  counsel"  and  an 
agency  which  the  courts  feel  powerless  to  restrain  either  as  to  the  findings  of 
fact  or  tlie  application  of  the  remedy,  would  determine  the  rights  of  the  manu- 
facturers as  to  the  claims  for  their  products  whether  in  advertising  or  labeling. 

IN    THE    MATTER    OF    EMEESON    DRUG    COMPANY — DOCKET    NO.     4854 

Product. — Bromo-Seltzer : 

Number  witnesses 
Places  where  FTC  has  taken  testimony  :  each  place 

Tuscaloosa,    Ala 2 

Columbia,  S.  C 1 

Chicago,   111 1 

Lansing.  Mich 1 

New  York,  N.  Y 1 

San  Fi'ancisco,  Calif 2 

Los  Angeles,  Calif None 

Washington,  D.   C 1 

Philadelphia,    Pa 2 

Washington,  D.  C 4 

Baltimore.  Md 2 

Washington,  D.  C 1 

IN  THE  MATTER  OF   MILES  lABORATORlES,   INC.- — DOCKET   NO.    4993 

Products. — Dr.  Miles'  Nervine,  Dr.  Miles'  Nervine  Tablets,  Dr.  Miles'  Anti-Pain 

Pills : 

Number  witnesses 

Places  where  FTC  has  taken  testimony  :  each  place 

Tuscaloosa,  Ala 2 

St.  Augustine,  Fla 1 

Warren,  Pa 1 

Washington.  D.  C 1 

Baltimore,  Md 1 

Dallas,  Tex 1 

Los  Angeles,  Calif 2 

San  Francisco,  Calif 1 

IN   THE  MATTER  OF  CAPXTDINE  CHEMICAL  COMPANY — DOCKET   NO.    4852 

Product. — Hick's  Liquid  Capudine. 

Number  witnesses 
Places  where  FTC  has  taken  testimony  :  each  place 

Tuscaloosa,  Ala 2 

St.  Augustine,  Fla 1 

Warren,  Pa 1 

Washington,  D.  C 1 

Baltimore,  Md 1 

Dallas.  Tex 1 

Los  Angeles.  Calif 2 

San  Francisco,  Calif None 
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(Position  taken  bj'  James  F.  Hoge  on  behalf  of  the  Proprietary  Association, 
August  10,  1935,  on  the  Federal  food,  drug,  and  cosmetic  bill,  S.  5,  sometimes 
referred  to  as  the  Copeland-Chapman  bill,  which  consolidated  regulation  of 
both  labeling  and  advertising  in  the  Food  and  Drug  Administration:) 

Statement  (in  part) 

OP 

James  F.  Hoge 

On  Bkhalf  op  the  Peoprieh'aky  Association 

Before  a  Scbcommittee  of  the  Committee  on  Interstate  and  Foreign  Com- 
merce, House  of  Representatives,  on  H.  R.  6906,  H.  R.  8805,  H.  R.  8941,  and 
S.  5,  TO  Regulate  Foods,  Drugs,  and  Cosmbttics,  August  10, 1935 — Pages  694r-€96 

pages  694r-669 

Mr.  Chapman.  Mr.  Hoge,  state  the  usual  facts  for  the  record,  as  to  your 
name,  place  of  residence,  business  address,  profession,  and  the  person  or  persons 
for  whom  you  speak. 

Mr.  Hoge.  My  name  is  James  F.  Hoge,  of  the  law  firm  of  Rogers,  Ramsay  & 
Hoge,  41  East  Forty-second  Street,  New  York  City,  and  I  appear  on  behalf  of  the 
Proprietary  Association. 

Mr.  Chapman.  Will  you,  Mr.  Hoge,  file  with  the  clerk  a  list  of  your  companies? 

Mr.  Hoge.  I  will  be  glad  to,  and  I  will  mention  some  of  the  names  here. 

The  membership  of  this  association,  Mr.  Chairman,  consists  of  several  hundred 
members.  I  am  not  sure  of  the  exact  number.  It  will  appear  on  the  list.  But 
I  think  there  are  slightly  more  than  200,  perhaps,  manufacturers  of  proprietary 
medicinal  and  toilet  preparations.  The  annual  production  of  these  members  rep- 
resents about  80  percent  in  volume  of  the  proprietary  drugs  and  medicines  that 
are  sold  in  this  country  annually. 

Nearly  all  of  these  people  are  advertisers,  and  some  of  them  are  among  the 
largest  advertisers  in  the  country.  The  nature  of  the  business  and  an  index  to 
the  membership  are  disclosed  by  some  of  the  outstanding  products,  such  as  Ab- 
sorbine,  Alka  Seltzer,  Bayer  Aspirin,  Bromo-Seltzer,  Fletcher's  Castoi'ia,  Ingram's 
Shaving  Cream,  Ipaua  Tooth  Paste,  Lavoris,  Listerine,  Mentholatum,  Musterole, 
Pepsodent,  Phillips  Milk  of  Magnesia,  Sal  Hepatica,  Scott's  Emulsion,  Vitalis 
Hair  Tonic,  Zonite,  and  so  on. 

These  manufacturers  are  as  vitally  affected,  Mr.  Chairman,  by  this  legislation 
as  any  others,  and  perhaps  more  so  than  many  others.  Because  of  that  this 
association  and  its  members  have  been  interested  and  iictive  in  the  whole  course 
of  this  legislation  since  the  introduction  of  the  original  bill,  S.  1944,  on  June 
12, 1933.  That  was  the  Tugwell  bill.  We  opposed  that  bill,  believing  that  it  was 
a  fantastic  piece  of  legislation  adapted  to  such  vast  interests  as  foods,  drugs, 
cosmetics,  publishers,  and  other  businesses. 

Mr.  Chapman.  Just  at  that  point,  for  my  own  part,  I  am  frank  to  say  that  I 
also  was  very  much  opposed  to  it,  and  this  committ.ee,  in  fact,  never  did  conduct 
any  hearings  on  it. 

Mr.  Hoge.  I  know  that  is  true.  Our  opposition,  of  course,  was  in  the  Senate, 
and  we  also  opposed  S.  2000.  which  was  a  revision  of  it.  introduced  in  January 
1934,  and  S.-2800,  introduced  in  February  1934,  another  revision. 

S.  5  was  introduced  this  year,  in  January,  and  represented  at  that  time  a 
rearrangement  of  many  sections  of  the  previous  bill  with  some  new  matter 
added.  We  opposed  certain  sections  of  S.  5,  which  were  brought  over  from  the 
previous  bill. 

When  it  was  amend.ed  to  the  form  in  which  it  passed  the  Senate  on  May  28, 
this  association  withdi-ew  its  opposition.  We  did  that  not  because  S  5  had  be- 
come a  thoroughly  satisfactory  bill  to  this  association  or  to  its  members.  We 
did  it  berause  tlie  bill  had  been  so  altered  as  to  remove  the  substance  of  our 
principal  ob.iections,  and  we  did  not  feel  that,  as  an  organization,  as  an  associa- 
tion, we  could  longer  stand  between  this  bill  and  its  passage. 

We  do  not  oppose  the  bill  here  today  and  we  do  not  propose  any  amendments. 

I  am  particularly  glad  to  say  that,  Mr.  Chairman,  because  up  until  this  time 
we  have  considered  it  necessary  to  be  an  opponent,  although  all  the  while  we 
have  realized  that  improved  food  and  drug  legislation  was,  and  is,  needed,  not 
only  in  the  interest  of  the  public  but  in  the  Interest  of  legitimate  industry. 
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And  there  is  need  for  this  legislation,  Mr.  Chairman.  I  know  from  private 
practice  that  drug  and  chemical  connections  and  compounds  are  made  up  in  attics 
and  cellars,  and  in  the  back  yards,  and  peddled  among  the  financially  unfortu- 
nate and  the  illiterate.  We  do  need  legislation  that  will  clean  up  this  situation. 
And,  because  of  peculiar  circumstances,  I  think  the  chief  threat  to  the  security 
and  the  prosperity  of  industry  such  as  I  am  speaking  for  is  unscrupulous  com- 
Ijetition.  When  that  is  added  to  prejudicial  attitudes  at  times  and  emotional 
appeals,  it  is  pecularly  important  to  the  .security  of  an  industry  such  as  I  am 
talking  for  that  it  be  regulated.  I^egitimate  business  needs  an  umpire,  and 
crooked  business  needs  a  policeman. 

Heretofore  our  views  on  specific  legislation  took  the  form  of  endorsement  of 
the  M'cad  bill.  We  now  approve  also  the  Copeland  bill,  which,  because  of  the 
greater  care  and  study  given  it  in  its  course  through  the  Senate,  is  at  this  time  a 
more  comprehensive  bill. 

Federal  Trade  Commission. 
Washington,  March  15,  19.'i6. 

Ke  Hearings  on  H.  R.  2890  ( Reece  bill),  testimony  of  James  W.  Cassedy. 
Hon.  George  G.  Sadowski, 

Chairman,  Subcoiiiinittee  of  the  Coniniittec  on  Interxtatc  and 

Foreign  Commerce  of  the  House  of  Representatives, 

House  Office  Bnilding,  Washitigton,  D.  C. 

Dear  Sir:  On  Thursday,  March  7,  1SW6,  during  the  hearings  before  the  sub- 
committee of  the  Committee  on  Interstate  and  Foreign  Commerce  of  the  House 
of  Representatives  on  H.  R.  2390,  and  particularly  on  ]iages  502  to  506  of  the 
stenographic  transcript  and  during  the  course  of  my  testimony.  Congressman 
Reece  made  certain  statements  and  asked  certain  questions  regarding  the  Dear- 
l)orn  case  (Federal  Trade  Commission  v.  Dearborn  Supply  Company)  which  are 
incorrect  and  which,  I  am  sure,  both  you  and  Mr.  Reece  would  desire  to  correct 
when  the  matter  is  called  to  your  attention. 

Beginning  on  page  502  Mr.  Reece  states  : 

"Mr.  Chairman,  if  I  may,  before  he  renews  his  statement,  I  would  like  to  call 
the  witness'  attention  to  a  statement  which  I  understood  him  to  make  with 
reference  to  the  date  on  which  the  Dearliorn  case  was  begun." 

Following  this  statement  Mr.  Reece  continued  to  discuss  the  Dearborn  case 
with  me,  and  on  page  504  of  the  transcript  stated  : 

"I  assumed  that  there  was  investigation  in  advance  of  the  serving  of  the  com- 
plaint but  the  investigation  was  c«included  and  the  complaint  di'awn  up  after  the 
act  was  passed  and  in  light  of  the  increased  powers  which  it  gave  the  Commis- 
sion. In  that  same  connection,  you  were  careful  in  your  statement  that  there 
was  no  reference  to  labeling  in  the  complaint." 

Thereafter,  on  pages  504  and  505,  the  transcript  discloses  the  following : 

'"Mr.  Cassedy.  There  is  none. 

"Mr.  Reece.  That  is  correct. 

"Mr.  Cassedy.  It  is  a  jiure  advertising  case. 

"Mr.  Reece.  That  is  correct.  But  when  the  stipulations  were  issued,  which 
the  company  was  asked  to  sign,  of  whicii  I  have  what  purports  to  be  a  copy,  it 
goes  on  at  great  length  and  sets  out  the  labeling  and  warnings  which  are  required 
to  be  used;  that  is  in  this  stipulation,  to  be  signed  by  the  petitioners.  It  quotes 
the  labeling  and  the  caution  which  the  Food  and  Drug  Administration  had  sug- 
gested be  placed  upon  the  bottle  of  the  product  referred  to. 

"Then,  the  stipulation  states  that  the  cautions  suggested  by  Food  and  Drug 
are  not  sufficient  and  sets  out  a  new  labeling  and  new  cautions  which  must  be 
met  if  the  company  .signs  the  stipulation  and  thereb.v  clo.ses  the  case. 

"That  is  just  the  point  that  I  was  undertaking  to  make  the  other  day,  which 
evidently  you  misunderstood,  Mr.  Cassedy,  when  that  provision  was  being  used 
to  indirectly  control  the  labelings. 

"In  the  copy  of  tlie  stipulation,  after  quoting  the  labeling  and  the  warning 
which  the  Food  and  Drug  Administration  suggested  be  placed  upon  this  product, 
this  sentence  appears  in  the  stipulation  :  'The  caution  appearing  on  the  con- 
tainers in  which  such  products  are  packaged  fails  to  include  a  warning  to  the 
effect  that  repeated  and  excessive  use  of  said  drugs  may  result  in  mental  de- 
rangement.' 

"As  I  stated  awhile  ago,  the  stipulation  goes  ahead  and  sets  out  the  type  of 
hibeling  and  the  type  of  caution  which  nuist  appear. 

"Then  the  stipulation  contains  a  provision  that  if  the  labeling  which  meets  the 
views  of  the  FTC,  and  the  caTition,  are  included,  then  the  advertisement  can  read : 
'Caution ;  use  only  as  directed.' 
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"Ami  what  impressed  me  after  reading  this  stipuhition  was  that  your  state- 
ment that  the  complaint  did  not  have  reference  to  labeling,  did  not  reveal  tlie 
full  story  which  one  expects  from  a  representative  of  a  governmental  agency 
when  he  appears  before  the  committee.  Because  I  do  not  see  how  anyone  can 
read  tliat  stipulation  without  coming  to  the  conclusion  that  the  FTC  is  exercising 
jurisdiction  over  labeling  and  the  type  of  caution  that  shall  be  used  in  connec- 
tion with  the  labels.  That  appears  to  be  the  whole  purpose  of  it  and  it  certainly 
has  that  effect." 

Anyone  reading  the  foregoing  statements  of  Congressman  Reece  would  cer- 
tainly get  the  impression  that  a  stipulation  was  offered  to  the  respondent  in  the 
Dearborn  case  that  dealt  with  labeling,  warnings,  and  cautions,  when  as  a  matter 
of  fact  the  pi'oposed  stipulation  in  the  Dearborn  case  contains  no  reference 
whatsoever  to  labeling,  warnings,  and  cautions.  The  proposed  stiinihition  in  the 
Dearborn  case  was  prepared  and  offered  to  the  respondent  during  V.YM  and  prior 
to  the  enactment  on  March  21,  1938,  of  the  Wheeler-I^ea  amendments  to  the 
Federal  Trade  Commission  Act.  I  enclose  a  copy  of  that  stipulation  and  request 
that  it  be  filed,  together  with  this  letter,  as  a  part  of  my  tesimony. 

If  you  will  compare  this  stipulation  with  the  statements  made  by  Congressman 
Reece,  such  comparison  will  conclusively  demonstrate  that  Congressman  Reece 
could  not  have  been  referring  to  the  proposed  stipulation  in  the  Dearborn  case. 
For  instance,  on  page  505  of  the  transcript  Congressman  Reece  quotes  a  sentence 
which  he  says  appears  in  the  stipulation,  as  follows: 

"The  caution  appearing  on  the  containers  in  which  such  products  are  packaged 
fails  to  include  a  warning  to  the  effect  tliat  repeated  and  excessive  use  of  said 
drugs  may  result  in  mental  derangement." 

This  sentence  does  not  appear  in  the  proposed  stipulation  in  the  Dearborn 
case,  and  it  should  be  especially  noted  that  the  Deai'born  case  dealt  with  cosi- 
metics  and  not  with  drugs.  It  is  obvious  to  me  that  Congressman  Reece  was 
referring  to  some  case  other  than  the  Dearborn  case. 

The  statements  made  by  Congressman  Reece  indicate  to  me  that  he  may 
have  been  referring  to  the  pi-oposed  stipulation  in  the  Miles  Laboratories,  Inc.. 
case.  The  proposed  stipulation  in  that  case  does  include  the  statement  quoted  by 
Congre.ssman  Reece,  and  this  fact  will  be  demonstrated  by  an  examination  of  that 
proposed  stipulation  which  has  already  been  filed  with  the  committee  as  a  part  of 
my  testimony. 

If  Congressman  Reece  was  in  fact  referring  to  the  propo.sed  stipulation  in 
the  IVIiles  Laboratories,  Inc.,  case,  then  I  respectfully  refer  the  committee  to 
that  part  of  my  testimony  wherein  I  discuss  this  subject  in  co"nection  with  the 
policy  of  the  Commission  under  section  15  (a)  of  the  Federal  Trade  Commis- 
sion Act.  as  amended  by  the  Wheeler-Lea  amendments  of  lO.SS.  As  you  will 
remember.  I  reached  the  conclusion  that  the  Commission,  in  following  this 
policy,  was  not  attempting  to  regulate  labels,  and  supported  this  conclusion  by  the 
decision  of  the  Circuit  Court  of  Appeals  of  the  District  of  Columbia  in  the  case 
of  Milpx  Lohoraforirfi.  Inc.  v.  Federal  Trade  Com  mi. <i  si  on,  (140  F.  <2d)  638 
(1944) ).  in  which  the  court  stated  : 

"The  Commission  denies,  and  we  think  correctly,  that  it  is  attempting  to 
regulate  appellant's  labels.  All  that  is  said  on  tliat  subject  was  to  offer  that 
means  of  correction  as  a  choice  which  appellant  could  take  or  leave  as  it 
pleased." 

This  decision  was  prior  to  the  issuance  of  the  complaint  in  the  Miles  Labora- 
tories. Inc..  case  and  dealf  with  the  proposed  stipulation  wliich  I  believe  Con- 
gressman Reece  had  in  mind  Avhen  making  the  statements  now  appearing  on 
pages  504  and  505  of  the  transcript  of  the  hearings  before  your  subcommittee. 

In  view  of  the  misleading  and  incorrect  statements  of  Congi-essman  Reece  which 
I  have  pointed  out  in  this  letter,  and  in  view  of  the  fact  that  I  iindertook  to 
answer  fully  ever^'  question  that  was  asked  me.  and  in  addition  thereto  discussefl 
in  great  detail  tlie  subject  of  the  so-called  conflict  of  jurisdiction  between  the 
Federal  Trade  Commission  and  the  Food  and  Drug  Administration,  I  feel  that 
Con2ressman  Reece  was  unjust  to  me  and  unfair  to  tlie  Federal  Trade  Com- 
mission when  h'^  said  that  my  statement : 

"*  *  *  did  not  reveal  the  fnll  story  whi'^h  one  expects  from  a  representative 
of  a  governmental  agency  when  he  appears  before  the  committee.  Because  I 
do  not  see  how  any  one  can  read  that  stipulation  without  coming  to  the  con- 
clusion that  the  FTC  is  exercising  jurisdiction  over  labeling  and  the  type  of 
caution  that  shall  be  used  in  connection  with  the  labels.     *     *     *" 

.Tames  W.  Cassedt, 

fypecial  Attoniet/. 

cc  :  Hon.  B.  Carroll  Reece. 
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United  States  of  Ame3{Ica  Besfore  Fede5r,vl  Trade  Commission 

File  No.  1-10861 

In  the  Matter  of  Deabborn  Supply  Company,  (a  Corporation),  Chicago,  Iix. 

stipulation  as  to  the  facts  and  agreement  to  cease  and  resist 

Pursuant  to  the  provisions  of  an  Act  of  Congress,  approved  September  26,  1914 
(38  Stat.  717;  15  U.  S.  C.  A.,  Sec.  41),  the  Federal  Trade  Commission  caused  an 
investigation  to  be  made  of  the  methods  of  competition  in  commerce  used  by 
Dearborn  Supply  Company,  a  corporation,  and  from  representations  made  con- 
cerning the  methods  used  in  the  sale  of  its  products  in  interstate  commerce,  the 
Federal  Trade  Commission  is  of  the  opinion  there  is  reason  to  believe  that  the 
aforesaid  corporation  has  been  using  unfair  methods  of  competition  in  commerce 
in  violation  of  the  provisions  of  Section  5  of  said  Act. 

It  now  appearing  that  Dearborn  Supply  Company  is  desirous  of  avoiding  the 
issuance  of  a  complaint  and  the  taking  of  testimony,  by  stipulating  the  facts  and 
agreeing  to  cease  and  desist  from  using  the  methods  of  competition  hereinafter 
set  forth,  and  the  Federal  Trade  Commission  is  willing  to  accept  such  stipulation 
and  agreement  without  prejudice  to  its  right  to  issue  a  complaint  and  institute 
formal  proceedings  against  the  said  Dearl)orn  Supply  Company  at  any  time  the 
breach  of  this  agreement  or  the  use  of  unfair  methods,  not  covered  by  this  agree- 
ment, appear  to  the  Commission  to  be  .iustified  by  the  facts  : 

It  is  hereby  stipulated  and  agreed  by  and  between  the  Federal  Trade  Commis- 
sion, hereinafter  referred  to  as  the  Commission,  and  Dearborn  Supply  Company, 
hereinafter  referred  to  as  the  respondent,  that  in  order  to  dispose  of  this  matter 
without  the  issuance  of  a  complaint,  the  following  is  a  true  statement  of  the 
facts ; 

Dearborn  Supply  Company  is  a  coi'poration  organized  and  existing  under  the 
laws  of  the  State  of  Illinois,  with  its  principal  place  of  business  located  in  the 
City  of  Chicago,  in  the  State  of  Illinois.  It  is  now  and  has  been  for  more  than 
one  year  last  past  engaged  in  selling  in  interstate  commerce,  preparations  desig- 
nated MERCOLIZED  WAX.  PARKER  BELMONT  BEAUTY  CREAM.  POW- 
DERED SAXOLITE,  POWDERED  TARKROOT,  and  PHELACTINE,  and  caus- 
ing the  same  when  sold  to  be  shipped  from  its  pl'ace  of  busihess  in  the  State  of 
Illinois  to  purchasers  thereof  located  in  other  States  of  the  United  States  of 
America. 

In  the  course  and  conduct  of  its  business  the  said  respondent  was  at  all  times 
herein  referred  to,  in  competition  with  other  persons,  firms,  and  corporations 
likewise  engaged  in  the  sale,  in  interstate  commerce,  of  similar  articles  and  of 
'articles  used  for  the  same  and  similar  purposes. 

In  the  course  and  conduct  of  its  business,  as  hereinbefore  described,  the  re- 
spondent made,  published,  or  caused  to  be  published  the  following  statements, 
claims,  and  representations  to  induce  the  purchase  of  its  products : 

Mercolized  wax 

"You'll  find  only  Mercoliaed  Wax  has  been  so  formulated  that  it  actually 
absorbs  the  discolored  outer  scales  in  tiny  flake-like  particles  clearing  away  the 
grimy,  dirt-laden  surface  skin." 

"Free  your  skin  blemises  and  all  discolorations  that  mar  its  natural  loveliness 
with  our  Mercolized  Wax." 

"Mercolized  Wax  I)rings  to  you  a  simple,  natural  way  of  beautifying  the  skin 
land  keeping  it  young.  The  effectiveness  of  Mercolized  Wax  lies  in  the  fact 
that  it  contains  active  ingredients  that  actually  absorb  the  surface  skin  with  all 
its  discolorations  and  blemishes.  This  absorption  process  is  not  discernible. 
Gradually  you  will  notice  the  new  clearness  and  smoothness  of  your  skin.  Soon 
the  entire  discolored  outer  layer  of  skin  will  have  disappeared  and  ,tbe  fresh 
underskin  which  forms  your  new  complexion  appears  soft,  white,  and  youthfully 
beautiful.     Mercolized  Wax  brings  out  the  hidden  beanty  in  your  skin." 

"Any  blemishes  that  exist  on  the  outer  skin  are  natin-ally  absorbed  with  it." 

"While  you  sleep  this  delightful  cream  brings  new  loveliness  and  radiance  up 
from  beneath  the  discolored  surface  skin." 

"There  is  only  one  way  to  completely  beautify  a  discolored  blemished  com- 
plexion and  that  one  way  is  to  take  off  the  worn  out  surface  skin  by  absorbing 
it  with  pure  Mercolized  Wax." 
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"Coarseness,  roughness,  and  other  blemises  that  rob  the  skin  of  youthful  beauty- 
are  dissolved  with  the  surface  skin." 

"One  reason  Mercolized  Wax  is  so  strongly  recommended  is  th'at  it  really  takes 
the  place  of  several  different  cosmetics,  saving  time,  patience,  and  expense." 

"Any  woman  not  satisfied  with  her  complexion  can  easily  remove  it  and  have 
a  new  one  .  .  .  Mercolized  Wax  is  a  simple  remedy  which  will  always  do  the 
work." 

"Mercolized  Wax  will  convert  a  faded,  worn-out,  or  discolored  complexion  into 
one  of  captivating  loveliness." 

"A  treatment  for  a  bad  complexion  that  is  always  successful  is  the  nightly 
application  of  pure  Mercolized  Wax." 

"Any  complexion  can  be  made  smoother,  clearer,  younger  with  Mercolized 
Wax." 

"It  takes  away  !all  imperfections." 

"It  cleanses,  softens,  bleaches,  lubricates,  and  protects." 

"It  clears  away  freckles,  tan,  oiliness,  sunburn,  or  any  other  blemishes." 

"Invisible  particles  of  aged  skin  are  freed  and  all  defects  such  as  blackheads, 
tan,  freckles,  and  large  pores  disappear." 

Parker  Belmont  Beauty  Cream 

"Wonderful  oxygen  cream  bleaches  skin." 

"Parker  Belmont  Beauty  Cream  beautifies  any  skin." 

"A  skillful  scientific  blending  of  creams  for  bleaching,  pore-deep  cleansing,. 

clearing,  softening,  lubricating  and  all-around  beautifying." 
"Parker  Belmont  Beauty  Cream  whitens  skin  quickly." 
"Dark  skin  is  lightened  and  whitened  two  or  three  shades." 
"This  single  cream  is  a  blend  of  all  the  creams  your  skin  requires." 
"Parker  Belmont  Beauty  Cream  normalizes  a  dry   or  too  oily  skin.     It  is 

soothing  to  sensitive  tissues." 

Powdered  saxoUte 

"Saxolite  Astringent  is  a  refreshing  .skin  tonic.  Smoothes  out  wrinkles  and 
age  lines.     Refines  coarse  poi'es.     Eliminates  oiliness." 

Poicdered  tarkroot 

"A  Tarkroot  Beauty  Mask  revives  and  refreshes  a  fatigued,  drooping  face 
more  quickl.v  and  completely  than  anything  else  can." 

"It  is  beneficial  for  almost  every  condition  such  as  age  lines,  wrinkles,  enlarged 
pores,  blackheads  and  other  surface  blemishes." 

"Wrinkles  and  age  lines  are  smoothed  out.  Relaxed,  sagging  contours  are 
pulled  up  into  proper  position.  The  circulation  is  aroused  to  nourish  the 
drooping  tissues.     Pores  are  purged  of  all  impurities." 

"Tarkroot  Beauty  Mask  wakes  up  dull  skin  !" 

"Tarkroot  Face  Rester  relieves  facial  fatigue." 

"The  quickest  way  to  renew  your  complexion  is  to  give  yourself  a  facial  pack 
treatment  with  Tarkroot  Beauty  Mask." 

"Beautify  yoiu-  .skin  with  Tarkroot  Face  Mask." 

"Tarkroot  performs  a  four-purpose  plan  of  beautifying  by  tightening,  refining, 
purifying  and  stimulating." 

Phelactine 

"Try  Phelactine  Depilatory,  removes  superfluous  hair  gently.  Leaves  skin 
smooth,  soft  and  hair-free.     Simple  to  use." 

"Try  Phelactine — the  'different'  hair  remover." 

The  respondent  hereby  admits  : 

That  while,  according  to  reliable  medical  authority,  Mercolized  Wax  in  concen- 
trated form  will  act  as  an  irritant  and  will  tend  to  I'educe,  by  contrast,  the 
visibility  of  small  skin  discolorations,  the  ultimate  result  of  the  use  of  this 
preparation  is  a  deeper  and  more  persistent  pigmentation  than  that  which  was 
previously  visible ; 

That,  according  to  reliable  medical  authority,  Mercolized  Wax  does  not 
"absorb"  half-dead  sluggish  outer  skin  blemishes ;  and  its  continued  excessive 
use  may  result  in  mercury  poisoning: 

That,  according  to  reliable  medical  authority,  Parker  Belmont  Beauty  Cream 
cannot  be  considered  an  oxygen  cream  and,  while  it  may  have  a  slight  bleaching 
effect,  it  is  not  a  blend  that  supplies  all  the  skin  requires  or  an  all-in-one  beautifier 
and  it  will  not  normalize  a  dry  or  too  oily  skin  ; 
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That,  acoordinj4  to  reliable  medical  authority,  Powdered  Saxolite  is  not  a  skiu 
touic,  will  not  remove  wrinkles  or  age  lines,  correct  flabby  or  sagging  skin,  retine 
coarse  pores,  or  have  any  appreciable  effect  as  a  rub  for  tired,  overworked 
muscles ; 

That,  according  to  reliable  medical  authority.  Powdered  Tarkroot  will  not 
revive  and  refresh  a  fatigued,  drooping  face,  or  smooth  out  wrinkles  and  age 
lines,  or  pull  relaxed  and  sagging  contours  into  proper  position,  or  arouse  circu- 
lation or  purge  pores  of  all  impurities,  or  wake  up  dull  skiu,  or  renew  com- 
plexion, or  beautify  skin  by  tightening,  refining,  purifying,  and  stimulating; 

That,  according  to  reliable  medical  authority,  Phelactine  does  not  remove 
superfluous  hair  gently,  or  leave  the  skin  smooth,  soft  and  hair-free,  and  it  is  not 
different  from  many  similar  preparations  on  the  market. 

The  respondent  hereby  stii>ulates  and  agrees  in  soliciting  the  sale  of  its  prod- 
ucts in  interstate  commerce  to  cease  and  desist  from  representing  directly  or 
otlierwise — 

(a)  That  the  use  of  Mercolized  Wax  will  free  tlie  skin  of  blemishes  and  all 
discolorations  that  are  not  sui>erflcial  and  due  to  external  causes ; 

(b)  That  Mercolized  Wax— 

1.  Keeps  the  skin  young;  or 

2.  Brings  new  loveliness  and  radiance  up  from  beneath  the  discolored 
surface  skin; 

(c)  That  the  use  of  Mercolized  Wax  is  the  "only"  way  to  completely  beautify 
ii  discolored  blemished  complexion  ; 

(d)  That  Mercolized  Wax— 

1.  Dissolves  coarseness  and  other  blemishes; 

2.  Is  a  simple  remedy  which  will  always  easily  remove  the  old  com- 
plexion and  produce  a  new  one: 

3.  Will  convert  a  faded,  wornout,  or  discolored  complexion  into  one 
of  captivating  loveliness ; 

4.  Is  always  a  successful  treatment  for  a  bad  complexion ; 

5.  Will  make  any  complexion  smoother,  clearer  or  younger  ; 

6.  Takes  away  all  imperfections  ;  or  protects  : 

7.  Clears  away  oiliness.  sunburn,  or  any  other  blemishes  that  are  not 
superficial  and  due  to  external  causes ; 

8.  Causes  all  defects,  such  as  blackheads  and  large  pores,  to  disappear ; 

(e)  That  Parker  Belmont  Beauty  Cream: 

1.  Is  an  oxygen  cream  ; 

2.  Lightens  and  whitens  dark  skin  2  or  3  shades ;  or 

3.  Normalizes  a  dry  or  too  oily  skin  : 

(f)  That  Parker  Belmont  Beauty  Cream  is  a  blend  of  all  the  creams  the  skin 
requires ; 

(g)  That  Parker  Belmont  Beauty  Cream  is  a  scientific  blending  of  creams  for 
pore-deep  cleansing ; 

(h)   That  Powdered  Saxolite : 

1.  Smoothes  out  wrinkles  and  age  lines  :  or 

2.  Refines  coarse  pores;  or 
8.  Eliminates  oiliness : 

(i)  That  Powdered  Tarkroot  is  beneficial  for  almost  every  condition,  such  as 
age  lines,  wrinkles,  enlarged  pores,  blackheads,  and  other  surface  blemishes; 

f.i)  That  a  Tarkroot  Beauty  Mask  revives  a  fatigued,  drooping  face  more 
qiiickly  and  completely  than  anything  else  can : 

(k)   That  Powdered  Tarkroot  or  a  Tarkroot  Beauty  Mask: 

1.  Smoothes  out  wrinkles  and  age  lines : 

2.  Pulls  relaxed,  sagging  contours  into  proper  position; 

3.  Arouses  circulation  to  nourish  droo]iing  tissues;  or 

4.  Purges  pores  of  all  impurities  : 
(])   Tliat  Tarkroot  Beauty  Mask: 

1.  Wakes  un  dull  skiu  : 

2.  Relieves  facial  fatigue: 

3.  Beautifies  the  skin  : 

4.  Renews  the  complexion  :  or 

5.  Performs  a  four-nurpose  plan  of  beautifying,  by  tightening,  refin- 
ing, purifying,  and  stimulating: 

(m)   That  Phelactine: 

1 .  Removes  superfluous  hair  "gently" ;  or 

2.  Is  the  "different"  hair  remover ; 

and  from  making  any  other  claims  or  assertions  of  like  import. 


AMEND  FEDERAL  TRADE   COMMISSION   ACT  585 

Tlif>  I'cspondent  furthov  stipul.-itos  and  agrpes  not  to  pnl»lish  or  cause  to  be 
published  any  testimonial  containing  any  representation  contrary  to  the  fore- 
going asreement. 

It  is  atso  snprLATED  and  agreed  that  if  the  said  respondent  should  ever  resume 
or  indulge  in  any  of  the  practices  in  question,  this  stipulation  of  the  facts  may  be 
used  in  evidence  against  it  in  any  proceeding  that  the  C'onuiiission  may  institute 
against  the  said  respondent. 

Witness  the  following  signatures  this day  of ,  1937. 

Federal  Trade  Commission, 
By ,  Chairman. 

Dearborn  Si^ppi.v  Company, 


By 


Approved  : 

FEDtmAL  Trade  Commission, 
By  Otis  B.  Johnson,  Secretary. 

CPG/h 

(Whereupon,  at  5  :  20  p.  m.,  Monday,  March  11,  1946,  the  committee 
adjourned.) 
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